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THE 
DAUPHIN  COUNTY  REPORTS 

CONTAINING  THE  CASES  DECIDED  BY 

Judges  of  the  Twelfth  Judicial  District  of  Pennsylvania 

and  the 
Decisions  of  the  Departments  of  the  State  Government 

o — 

Commonwealth  vs  Charles  H.  Mauk 
Criminal  law — False  pretense. 

A  man's  intention  or  state  of  mind  is  a  fact  and  when  he  falsely 
represents  it  he  is  misrepresenting  a  fact. 

The  misrepresentation  of  intention  by  which  property  is  fraudulent- 
ly obtained  will  support  an  indictment  charging  false  pretense. 

Motion  in  arrest  of  judgment  and  for  discharge  of  defendant. 
Quarter  Sessions  of  Dauphin  County,  No.  95  September  Ses- 
sions, 1919. 

M.  E.  Stroup,  for  Commonwealth. 

John  E.  Fox  and  John  R.  Geyer,  for  defendant. 

Hargest,  P.  J.,  December  28,  1921. 

The  defendant  was  indicted  for  obtaining  money  under  false 
pretenses  in  that  he  did  **falsely  and  designedly  pretend  to  sell 
and  deliver  to  him,  the  said  Milliard  W.  McCracken,  a  certain 
casket  of  the  value  of  $50.00,  and  a  shroud  of  the  value  of 
$5.00  then  and  there  by  him  selected,  wherein  and  whereby  to 
bury  the  body  of  Howard  H.  McCracken,  whereas  in  truth  and 
fact  he,  the  said  Charles  H.  Mauk,  did  not  sell  nor  did  he  de- 
liver to  the  said  Milliard  W.  McCracken"  said  articles. 

The  trial  was  had  before  the  late  Judge  Kunkel,  and  resulted 
in  a  verdict  of  guilty.  Thereupon,  motions  for  judgment  non 
obstante  veredicto  and  for  arrest  of  judgment  were  made,  on 
the  ground  that  the  indictment  was  insufficient  in  law  to  sup- 
port any  verdict  and  that  under  all  the  evidence  the  verdict 
must  be  not  guilty.  Subsequently  a  motion  was  made  to 
amend  the  motion  for  judgment  non  obstante  veredicto  and  to 
substitute  therefor  a  motion  to  d'scharge  the  defendant  on  the 
ground  that  the  evidence  was  not  sufficient  to  support  a  con- 


2  DAUPHIN  COUNTY  REPORTS       Vol.  25 

Commonwealth  vs  Charles  H.  Mauk 

viction.    These  motions  were  later  argued  before  us,  and  are 
now  under  consideration. 

The  testimony  taken  at  the  trial  shows  that  Howard  H. 
McCracken,  an  inmate  of  the  Insane  Asylum  at  Harrisburg, 
died  on  or  about  May  29,  1919,  and  was  taken  on  that  day  to 
the  undertaking  estaSlishment  of  the  defendant;  that  Milliard 
W.  McCracken,  a  brother  of  the  deceased  residing  in  Altoona, 
came  to  Harrisburg  and  found  the  body  in  the  basement  at 
the  defendant's  establishment;  that  McCracken,  with  his  bro- 
ther-in-law, W.  I.  Stine,  viewed  the  body  in  the  basement  and 
was  told  by  the  defendant  that  the  body  had  been  "heavily 
embalmed".  Thereupon  McCracken  made  arrangements  for 
the  burial  and  entered  into  negotiations  with  the  defendant  for 
the  purchase  of  a  suitable  casket  and  shroud,  and  for  the  serv- 
ices of  a  minister.  The  defendant  assured  McCracken  that  he 
would  furnish  a  nice  casket  that  would  be  lined,  for  $55.00; 
McCracken  then  personally  selected  the  shroud  that  he  want- 
ed, for  which  the  price  was  $15.00.  He  then  paid  to  the  de- 
fendant an  amount  covering  the  items  for  the  casket  and 
shroud,  $5.00  for  the  services  of  a  minister,  $20.00  for  embalm- 
ing, $15.00  for  the  grave,  and  $8.00  for  the  removal  and  de- 
livery of  the  body.  McCracken  asked  whether  his  brother 
could  be  buried  that  afternoon,  and  was  told  by  defendant  that 
it  would  be  impossible  to  have  a  grave  opened  on  Memorial 
Day ;  that  on  Saturday  he  had  two  other  funerals,  and  on  Sun- 
day they  did  not  hold  funerals,  and  that  therefore  he  could  not 
bury  the  body  until  the  following  Monday.  McCracken  then 
went  to  his  home  in  Altoona,  and  returned  on  Monday,  June 
2d,  with  his  wife,  going  to  the  home  of  his  Aunt,  Mrs.  Belle 
Rudy,  whom  he  had  previously  requested  to  go  to  Mauk's 
establishment  to  view  the  body  to  see  that  his  instructions  as 
to  the  burial  were  carried  out.  The  body  was  already  buried 
when  she  reached  the  undertaking  establishment.  McCracken, 
upon  learning  of  the  circumstances,  went  to  the  defendant 
for  an  explanation.  After  some  conversation  he  learned  that 
no  minister  had  been  engaged.  Mauk  gave  him  back  the  $5.00 
which  was  to  have  been  given  to  the  minister.  McCracken 
thereupon  became  suspicious,  and  had  the  body  exhumed. 
When  the  body  was  taken  up  it  was  found  to  be  in  a  yellow 
pine  box,  made  of  rough  boards,  not  matched,  not  as  good 
as,  and  smaller  than,  the  ordinary  rough  box,  being  fifteen 
or  twenty  inches  wide  and  five  and  a  half  or  six  feet  long. 
The  body  was  in  a  cramped  or  crouched  position;  there  was 
nothing  on  it  but  underclothers,  and  nothing  at  all  on  the  feet ; 
one  hand  was  across  his  stomach,  and  the  other  between  the 
legs,  and  the  body  was  in  so  tight  that  the  top  boards  were 
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nailed  down  over  the  hand.  There  was  no  lining  in  the  box; 
there  was  a  bit  of  excelsior  with  cheesecloth  over  it,  under  the 
shoulders  and  head,  and  along  the  sides,  and  a  small  amount 
at  the  foot.  The  face  was  dirty,  and  there  was  blood  under 
the  calf  of  the  left  leg.  There  was  a  strip  of  board  across  the 
chest,  and  the  boards  on  top  were  nailed  on  that.  The  box 
was  covered  with  brown  paper,  which,  when  the  box  was 
buried,  tore,  showing  the  cracks  between  the  boards. 

After  this  occurrence  Mauk  went  to  Altoona  "to  fix  the 
thing  up." 

In  submitting  the  case  to  the  jury,  the  Court  said: 

"As  we  say,  the  Commonwealth's  theory  here  is  that  the 
defendant  instead  of  making  a  bona  fide  sale  to  McCracken 
of  these  two  articles,  the  shroud  and  case  or  casket,  he  only 
pretended  to  sell  to  him,  having  in  his  mind  at  that  time  that 
lie  was  not  making  a  sale,  that  he  did  not  intend  to  deliver 
these  things  for  the  price  and  money  he  received  from 
McCracken;  he  had  that  intent  and  was  making  McCracken 
believe  he  was  engaging  and  entering  into  a  bona  fide  sale, 
whereas  he  was  but  adopting  the  transaction  or  form  of  a  sale 
with  intent  to  cheat  and  defraud  and  thereby  obtained  the 
property  of  McCracken,  who  relying  upon  the  sale  as  being 
a  bona  fide  one,  upon  the  strength  of  it,  parted  with  his  prop- 
erty. If  the  defendant  received  the  price  of  these  articles  in- 
tending at  that  time  there  was  not  to  be  a  sale  but  simply 
adopting  the  form  of  a  sale  to  secure  the  property  of  McCrack- 
en and  McCracken  relying  upon  the  transaction  to  be  a  real 
and  bona  fide  sale,  and  the  defendant  made  the  pretense  with 
a  view  to  cheat  and  defraud,  it  would  amount  to  false  pretense 
and  be  the  offense  charged  in  this  indictment.  *  *  *  j^ 
would  not  amount  to  a  false  pretense  if  after  he  made  his 
sale,  received  money  from  McCracken,  if  then  it  entered  into 
his  mind  not  to  deliver  the  goods  that  were  purchased.  *  * 
You  cannot  convict  him  of  false  pretense  we  say,  unless  at 
that  time  he  had  an  intention  not  to  deliver  the  property  and 
was  not  then  entering  into  a  bona  fide  sale.  What  he  may 
have  done  after  he  received  the  money,  if  he  formed  the  in- 
tent after  he  received  it,  in  the  way  indicated,  it  would  not 
amount  to  a  false  pretense." 

To  constitute  the  crime  of  obtaining  property  by  false  pre- 
tense there  must  be  (1)  a  false  pretense,  (2)  by  the  defendant 
or  some  one  instigated  by  him;  (3)  knowledge  of  defendant 
of  its  falsity ;  (4)  a  reliance  on  the  pretense  by  the  person  de- 
frauded; (5)  an  obtaining  of  property  by  defendant  or  some- 
one in  his  behalf;  (6)  an  intent  in  defendant  to  defraud;  (7) 
an  actual  defrauding.    19  Cyc.  False  Pretenses^  393;  25  C.  J. 
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(False  Pretenses)  589;  11  R.C.L.  (False  Pretenses)  Sec.  7, 
et  seq. 

It  is  settled  that  the  false  pretense  must  be  the  assertion  of 
an  existing  fact  and  not  the  promise  to  perform  something  in 
the  future.  Commonwealth  vs  Moore,  99  Pa.  570.  But  where 
the  pretense  of  a  false  existing  or  past  fact  is  coupled  with  a 
promise,  an  indictment  lies.  Commonwealth  vs  Wallace,  114 
Pa.  405. 

The  testimonv  in  this  case  clearlv  shows,  under  all  the  au- 
thorities,  all  of  the  elements  of  the  offense,  except  a  false  pre- 
tense of  an  existing  fact.  The  only  element  which  may  be  said 
to  constitute  an  existing  fact  concerning  which  there  was  a 
false  pretense  was  the  intention  of  the  defendant.  Therefore, 
the  question  before  us  is  whether  the  intention  of  the  defend- 
ant, or  his  state  of  mind  at  the  time  he  made  the  representa- 
tion, is  an  existing  fact,  concerning  which  the  false  pretense 
may  be  made.  Upon  this  question  the  authorities  elsewhere 
differ,  and  it  seems  to  be  a  case  of  first  impression  in  this  State. 

In  Commonwealth  vs  Walker,  108  Mass.  309,  312,  the  in- 
dictment averred  that  the  defendants  conspired  to  obtain  goods 
of  an  alleged  value  "under  color  and  pretense  of  a  purchase" 
and  that  the  party  injured  was  induced  to  part  with  his  goods 
"under  the  false  and  fraudulent  pretense".     The  Court  said: 

'*A  man's  intention  is  a  matter  of  fact  and  may  be  proved 
as  such.  Fiske  vs  Chester,  8  Gray  506;  Kelly  vs  Cunningham, 
1  Allen  473;  in  many  cases,  and  especially  in  criminal  cases,  it 
is  a  material  fact;  and  a  dealer  in  drygoods  would  be  greatly 
influenced  by  his  belief  as  to  the  intent  of  the  purchaser  in 
obtaining  the  goods  *  *  *  ^  false  pretense  as  to  this 
matter  would  be  not  less  material  than  a  false  pretense  that 
the  buyer  owns  certain  property,  as  in  Commonwealth  vs 
Lincoln,  11  Allen  IZZ.  The  language  of  the  statutes  is  very 
general  and  the  pretense  set  forth  in  the  indictment  is  within 
it.    It  need  not  be  accompanied  by  any  false  token  or  symbol." 

In  Swift  vs  Rounds,  19  R.I.  5?7.  33  L.R.A.  561,  35  Atl.  45, 
it  is  held  that  "purchasing  goods  on  credit,  intending  not  to 
pay  for  them,  will  render  one  liable  to  an  action  of  deceit." 

In  Commonwealth  vs  Althouse,  207  Mass.  32,  93  N.E.  202, 
31  L.R.A.  (N.S.)  999,  1003,  it  is  said: 

"As  a  general  proposition  of  law,  apart  from  statutes  making 
it  a  crime  to  obtain  property  by  a  false  pretense,  it  would  seem 
that  a  man's  present  intention  as  to  a  future  act  is  a  fact." 

The  leading  case  on  this  subject  seems  to  be  State  vs 
Nichols,  1  Houst.  Crim.  Rep.  (Del.)  114.  In  that  case  the 
indictment  alleged  that  the  defendant  induced  the  prosecuting 
witness  to  loan  him  money,  representing  that  he  wanted  it  to 


1922  DAUPHIN  COUNTY   REPORTS  5 

Commonwealth  vs  Charles  H.  Mauk 

loan,  with  some  of  his  own,  to  a  third  person.  The  pretense 
existed  solely  in  the  defendant's  state  of  mind  and  intention 
at  the  time,  and  the  Court  told  the  jury  that  it  was,  **if  false 
and  fallacious,  a  pretense  of  an  existing  fact,  or  a  present  and 
immediate  purpose  to  loan  him  the  money  as  stated,  and  did 
not  fall  within  the  case  of  a  mere  promise  of  future  conduct." 

In  State  vs  Dowe,  27  Iowa  27Z,  1  Am  .  Rep.  271,  the  indict- 
ment for  false  pretenses  charged  that  the  defendant  pretended 
that  he  had  come  to  prosecutor  to  pay  a  debt  due  from  him 
to  the  prosecutor,  and  that  the  prosecutor  was  thereby  induced 
to  execute  a  receipt  to  the  defendant  for  the  amount  of  the 
debt.  The  Court  held  the  indictment  sufficient,  saying  "the 
act  of  the  defendant  in  coming  to  the  other  party  proclaiming 
his  intention  and  purpose  to  pay  the  money,  is  readily  dis- 
tinguishable from  a  promise  so  to  do." 

In  State  vs  Cowdin  (Kansas)  31  Pac.  St.  Rep.  191,  194,  the 
Court  said : 

*Tt  also  sets  forth  in  the  information  that  appellant  falsely 
and  fraudulently  pretended  to  the  said  Todmari  that  he  had 
come  to  him  for  the  purpose  of  paying  the  notes  held  by  the 
latter  against  him.  These  statements  are  false  pretenses,  as 
they  are  the  representations  of  facts  calculated  to  mislead, 
which  are  not  true." 

In  this  case  the  false  pretense  was  clearly  as  to  the  inten- 
tion of  the  defendant  at  the  time  of  making  the  representation. 

The  question  seems  to  be  settled  in  England.  In  Reg.  vs 
Jones,  6  Cox  Crim.  L.C.,  467,  the  syllabus  is 

*'The  pretense  need  not  necessarily  be  of  some  alleged  exist- 
ing fact  capable  of  being  disproved  by  positive  testimony,  but 
may  depend  on  the  bona  fide  intention  and  willingness  of  the 
defendant  at  the  time  of  entering  into  a  contract  to  perform 
it,  or  to  do  some  act  at  a  future  period." 

In  that  case  the  defendant,  appearing  to  be  a  de\itist,  ap^reed 
to  make  a  palate  for  two  pounds,  receiving  thirteen  shillings 
in  cash,  and  the  old  palate  in  lieu  of  seven  shillings.  Cole- 
ridge, J.,  said : 

*Tf  that  had  been  a  bona  fide  agreement,  although  not  per- 
formed, the  defendant  could  not  be  indicted  for  the  breach  of 
it,  but  the  suposition  put  forward  on  the  part  of  the  prosecu- 
tion is,  that  the  defendnnt  never  intended  to  make  the  new 
palate  at  all.    That  was  a  question  for  the  jury  to  determine." 

The  jury  returneH  a  verdict  of  guilty. 

In  Reg.  vs  Lawrence,  36  L.T.  Rep.  404,  the  defendant  was 
indicted  for  obtaining  money  imder  false  pretenses,  which  con- 
sisted in  pretending  to  have  the  power  to  summon,  produce 
and  cause  to  be  present,  spirits  in  a  materialized  or  other  form. 
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•  This  pretense  unquestionably  was  of  a  mental  state  or  con- 
dition which  the  defendant  claimed  to  have.  The  Court,  Cock- 
burn,  C.  J.,  presiding,  and  Mellor,  J.,  were  both  of  opinion 
that  it  constituted  a  case  of  false  pretense. 

In  Edgington  vs  Fitzmaurice,  29  L.R.  Ch.  Div.  459,  it  is 
said: 

**A  misstatement  of  the  intention  of  the  defendant  in  doing 
a  particular  act  may  be  a  misstatement  of  fact,  and  if  the 
plaintiff  was  misled  by  it,  an  action  of  deceit  may  be  founded 
on  it." 

Lord  Justice  Bowen  said,  page  483 : 

"There  must  be  a  misstatement  of  an  existing  fact;  but  the 
state  of  a  man*s  mind  is  as  much  a  fact  as  the  state  of  his 
digestion.  It  is  true  that  it  is  very  difficult  to  prove  what  the 
state  of  a  man's  mind  at  a  particular  time  is,  but  if  it  can  be 
ascertained,  it  is  as  much  a  fact  as  anything  else,  A  mis- 
representation as  to  the  state  of  a  man's  mind  is,  therefore,  a 
misstatement  of  fact." 

In  the  case  of  Queen  vs  Gordon,  23  L.R.  Q.B.  Div.  354,  the 
indictment  charged  that  the  defendant  falsely  pretended  that 
he  was  prepared  to  pay  the  prosecutors  or  one  of  them,  100 
pounds,  and  thereby  fraudulently  induced  the  prosecutors 
to  make  a  promissory  note  for  100  pounds  at  a  lower  rate  of 
interest  than  was  charged  to  others.  The  question  whether 
the  intention  was  a  fact  arose  but  the  case  was  not  decided 
upon  that  point.    Of  it.  Wills,  J.,  said: 

"I  find  it  difficult  to  see  why  an  allegation  as  to  the  present 
existence  of  a  state  pf  mind  may  not  be,  under  some  circum- 
stances as  much  an  allegation  of  an  existing  fact  as  an  allega- 
tion with  respect  to  anything  else.  For  example,  suppose  that 
by  an  arrangement  for  the  settlement  of  litigation  a  man  was 
to  pay  a  sum  of  money,  and  when  the  time  came  he  said :  T 
shall  not  pay  until  I  know  that  A  has  the  intention  of  acced- 
ing to  this  arrangement.  I  do  not  insist  upon  having  his 
promise.  I  shall  be  content  if  I  know  what  his  present  in- 
tention is.  Otherwise  I  shall  not  pay.'  Suppose  B,  who  was 
to  get  the  money,  then  told  him  that  A  had  that  intention  and 
he  believed  B  and  paid  the  money  upon  the  faith  of  B's  assur- 
ance, and  all  the  while  B  knew  that  A's  intention  was  exactly 
contrary  to  what  he  had  stated.  I  should  have  thougt  that  the 
allegation  as  to  A's  intention  was  one  of  an  existing  fact 
capable  of  supporting  an  indictment  for  obtaining  money  by 
false  pretenses.  But  I  am  very  sensible  that  in  such  an  in- 
quiry there  must  always  be  a  danger  of  confounding  intention 
with  a  representation  or  a  promise  as  to  something  future." 

Of  this  position  Lord  Coleridge,  C.  J.,  said : 
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"I  am  far  from  saying  that  on  more  consideration  much 
may  not  be  found  in  the  suggestion  of  my  brother  Wills  in 
the  course  of  the  argument,  but  that  has  not  been  argued  out, 
and  I  base  my  judgment  on  a  broader  and  less  refined  ground." 

Matthew,  J.,  said : 

"I  am  of  the  same  opinion.  We  are  asked  to  declare  the 
fourth  count  bad.  But  the  phrase  that  the  defendant  *was  pre- 
pared' indicates  an  existing  intention  as  distinguished  from 
one  that  is  prospective  only." 

The  nearest  approach  to  this  precise  question  that  we  can 
find  in  any  Pennsylvania  case  is  in  that  of  Commonwealth  vs 
Keeper  of  the  County  Prison,  15  W.N.C.  282,  which  was  a 
habeas  corpus  for  the  release  of  prisoners  charged  with  ob- 
taining money  by  false  pretenses.  The  pretenses  consisted  in 
having  the  power  to  call  upon  and  produce  the  spirits.  Judge 
Arnold,  relying  on  the  case  of  Reg.  vs  Lawrence,  supra,  held 
that  under  our  statute,  which  is  similar  to  that  of  England, 
the  obtaining  of  money  under  such  pretenses  was  an  offense. 

We  can  see  no  difference  in  principle  between  the  case  just 
cited  and  the  one  before  us.  While  of  course  the  pretense 
was  that  the  defendants  had  the  power  to  produce  spirits,  the 
power  was  wholly  a  state  of  mind  just  as  intention  is,  and  the 
pretense  consisted  in  representing  a  state  of  mind. 

There  are,  however,  cases  to  the  contrary.  People  vs  Blanch- 
ard,  90  N.  Y.  314,  decided  in  1882,  in  which  the  Court  said : 
"We  have  found  no  case  which  holds  that  an  indictment  for 
false  pretenses  can  be  founded  upon  an  assertion  of  an  exist- 
ing intention,  although  it  did  not  in  fact  exist",  and  the  Court 
proceeds  to  find  that  intention  does  not  constitute  an  existing 
fact.  That  case  is  followed  in  Winnett  vs  State,  17  Ohio  Cir. 
Ct.  Rep.  515;  State  vs  DeLay  (Mo.)  5  S.W.  607;  Johnson  vs 
State,  41  Texas  65. 

We  think  that  the  best  reasoning  leads  to  the  conclusion 
that  a  man's  intention  or  state  of  mind  is  a  fact,  and  that 
when  one  falsely  represents  it,  he  is  misrepresenting  a  fact. 
It  may  be  true  that  it  is  difficult  of  proof.  It  is  a  fact  of  which 
the  person  making  the  misrepresentation  alone  knows,  but 
nevertheless  a  man's  intention  may  be  ascertained  from  his 
words  and  acts.  If  it  be  said  that  this  is  a  dangerous  doc- 
trine, the  answer  is  that  intention  is  an  essential  element  in 
many  offenses,  and  before  a  conviction  can  be  obtained  the 
jury  must  find  the  intention  of  the  defendant.  It  is  an  essen- 
tial elements  in  murder,  the  highest  crime  known  to  the  law, 
and  in  this  very  case,  if  the  Commonwealth  had  proceeded 
on  another  theory  and  assumed  that  the  sale  had  in  fact 
been  made  and  prosecuted  Mauk  for  larceny,  because  he  ap- 
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propriated  the  casket  and  shroud  to  his  own  use,  the  jury 
would  have  been  required  to  find  whether  he  intended  to 
appropriate  them  to  his  own  use.  So  we  see  no  more  danger 
in  submitting  to  the  jury  the  question  of  fact  to  determine 
what  a  man's  intention  was,  when  he  made  a  representation, 
than  submitting  to  the  jury  the  question  of  whether  one 
charged  with  murder  intends  to  kill.  Both  must  be  determined 
from  words,  conduct  and  circumstances. 

We,  therefore,  conclude  that  ^intention"  may  be  determined 
as  a  fact  and  the  misrepresentation  of  intention  by  which 
property  is  fraudulently  obtained,  will  support  an  indictment 
charging  false  pretenses.  This  case  was  submitted  to  the  jury 
on  this  theory  and  the  jury  has  found  that  the  defendant 
falsely  pretended  to  make  a  sale  which  at  the  time  he  did 
not  intend  to  make. 

For  these  reasons  we  overrule  the  motions  of  the  defendant 
in  arrest  of  judgment  and  to  discharge  the  defendant,  and 
direct  the  District  Attorney  to  move  for  judgment  on  the 
verdict. 


Howard  Mumma  vs  Isaac  Friedenheit,  Carl  Frosch,  Albert 
Frosch,  Charles  W.  Weil  and  Joseph  Whitehead,  trading 
and  doing  business  as  Pelgram  &  Meyer. 

Minors — Emancipatiotn — New  triaL 

The  emancipation  of  a  minor,  the  revocation  of  such  emancipation, 
notice  and  demand  for  wages  are  questions  solely  for  the  determina- 
tion of  a  jury. 

The  issues  of  a  cause  are  fixed  by  the  pleadinjsrs  and  on  a  motion  for 
a  new  trial  the  court  cannot  ^o  beyond  the  issues  so  fixed. 

Motion  for  new  trial  and  for  judgment  non  obstante  vere- 
dicto.   C.  P.  Dauphin  County,  No.  699,  June  Term  1920. 

Scott  S.  Leiby,  for  plaintiff. 

Spencer  Gilbert  Nauman  and  John  McI.  Smith,  for  defend- 
ants. 

Fox,  J.,  December  23,  1921. 

At  the  trial  of  the  cause  the  plaintiff  in  part  and  in  effect 
submitted  testimony  as  follows,  viz : 

That  William  Mumma  was  a  minor  child  of  the  plaintiff; 
that  the  minor  secured  employment  from  the  defendant  about 
June,  1916,  when  the  minor  was  about  sixteen  years  of  age, 
and  continued  to  work  for  the  defendant  until  about  May  20, 
1920,  receiving  the  wages  he  earned  from  the  beginning  of  his 
employment  until  the  last  mentioned  date;  that  on  or  about 
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January  30,  1920,  the  wife  of  the  plaintiff  and  mother  of  the 
minor,  went  to  the  defendant  company  and  notified  it,  that 
the  boy  was  a  minor  and  that  his  wages  should  no  longer  be 
paid  to  the  minor,  but  to  the  father  or  to  the  mother,  and  that 
she  was  giving  this  notice  and  demand  in  pursuance  of  the 
direction  of  the  plaintiflF;  that  the  minor  lived  with  the  plaint- 
iff until  some  time  in  November,  1919,  when  on  account  of 
an  old  aunt  coming  to  Hve  with  the  plaintiif,  another  son  of 
the  plaintiif,  living  next  door,  an  amicable  arrangement  was 
made  so  that  the  minor  child  should  room  at  the  house,  next 
door,  of  his  brother  free  of  charge,  and  should  take  his  meals 
at  the  house  of  the  plaintiif;  that  prior  to  December,  1919, 
the  minor  gave  the  wages  he  received  to  his  mother  who 
gave  him,  out  of  the  same,  money  for  his  clothing,  car  fare 
and  other  necessary  expenses ;  that  about  the  middle  of  De- 
cember, 1919,  the  minor  gave  to  his  mother  money,  and 
told  her  that  that  was  the  last  he  would  give  to  her,  and  he 
then  ceased  to  come  home  for  his  meals,  but  took  them  at 
his  brothcr*s  house  where  he  lodged,  and  to  whom,  from  about 
that  time  on,  he  paid  the  sum  of  $7.00  per  week  for  boarding 
and  lodging ;  that  the  father  then  requested  the-  minor  son  to 
come  home  as  he  had  done  before,  but  the  latter  refused  and 
the  plaintiff,  so  as  to  get  the  son  to  come  home,  directed  the 
wife  and  mother  to  go  to  the  defendant  and  notify  the  latter 
that  the  boy  was  a  minor,  and  that  the  defendant  should  not 
pay  the  wages  earned  thereafter  to  the  minor,  son,  but  to 
the  father  or  the  mother,  which  notice  was  given  by  the  mother 
to  the  defendant  company  on  or  about  January  30,  1920. 

This  evidence  of  the  plaintiff  raised  questions  for  the  jury 
alone  to  determine.  They  were :  emancipation,  rcvocatV)n, 
notice  to  and  demand  of  the  defendant  by  the  plaintiff. 

The  testimony  submitted  by  the  plaintiif  as  above  referred 
to,  covers  all  of  the  reasons  for  a  new  trial.  There  was  no 
error  in  submitting  it  to  the  jury,  and  if  the  jury  believed  it, 
which  it  obviously  did,  there  was  sufficient  evidence  upon 
which  the  verdict  could  and  should  be  sustained. 

At  the  argument  of  this  motion,  counsel  for  the  defendant 
for  the  first  time  contended  that  the  plaintiff,  if  entitled  to  any- 
thing would  be  entitled  only  to  the  wages  earned  less  what 
was  the  reasonable  cost  for  board  and  clothes  and  other  neces- 
sary expenses  for  the  minor.  After  the  appeal  had  been  taken 
from  the  decision  of  the  Magistrate,  the  plaintiif  filed  his 
statement  and  therein  claimed  for  the  whole  of  the  wages 
earned  without  deduction.  The  defendant  filed  its  affidavit 
of  defense,  and  therein  set  up  the  defense  in  substance  and 
epitomized  it  as  follows :  ''That  the  child  of  the  plaintiflf  was 
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an  emancipated  minor  and  as  such  was  entitled  to  the  money- 
paid  to  him  for  the  services  which  he  rendered ;  that  the  said 
William  Mumma  made  his  own  contract  of  employment  and 
that  the  defendant  at  no  time  prior  to  the  commencement  of 
this  action  had  any  notice  that  the  said  plaintiff  claimed  any 
part  of  the  wages  earned  by  the  said  William  Mumma  by 
reason  of  the  fact  that  he  was  the  father  of  the  said  William 
Mumma."  No  supplemental  affidavit  of  defense,  nor  an 
amended  affidavit  of  defense  has  been  filed,  nor  has  any  re- 
quest for  leave  to  file  any  ever  been  made  by  the  defendant. 
The  issues  were  fixed  by  the  pleadings.  The  right  of  deduc- 
tion mentioned  above  was  not  included  in  the  reasons  for  a 
new  trial;  it  was  called  to  the  court's  attention  only  at  the 
argument  of  the  motion,  and  then  for  the  first  time  urged  as 
a  reason  for  a  new  trial. 

The  issues  were  fixed  by  the  pleadings,  and  we  cannot  go 
beyond  them.  Rules  of  Court  52,  Practice  Act  nineteen  hun- 
dred fifteen  Sec.  16. 

We  cannot  sustain  the  motion  for  a  new  trial. 

The  defendant  company  has  filed  a  motion  for  judgment 
non  obstante  veredicto. 

At  the  trial  a  point  requesting  binding  instructions  was  sub- 
mitted by  the  defendant  which  the  court  declined. 

This  motion  for  judgment  non  obstante  veredicto  is  not 
in  form  as  required  by  the  Act  of  April  22,  1905,  P.  L.  286. 

Aside  from  this,  however,  we  are  of  the  opinion,  that  it  was 
for  the  jury  to  determine  from  the  evidence,  whether  the  minor 
was  emancipated  by  the  father,  and  if  not,  whether  the  plaint- 
iff on  or  about  January  30,  1920,  gave  notice  to  the  defendant 
that  the  son  was  a  minor,  and  that  plaintiff  demanded  that 
payment  be  made  of  the  minor's  wages  thereafter,  to  him  the 
plaintiff  or  to  his  wife.  Under  this  evidence  the  court  could 
not  direct  a  verdict  for  the  defendant. 

We  are  satisfied  after  an  examination-  of  the  testimony 
that  the  jury  was  properly  instructed;  that  the  testimony 
which  was  solely  for  the  consideration  and  determination  of 
the  jury  was  properly  submitted  to  it.  We  are  of  the  opin- 
ion that  we  should  not  disturb  the  verdict. 

And  now,  December  23,  1921,  the  motions  for  a  new  trial 
and  for  judgment  non  obstante  veredicto  are  overruled.  Judg- 
ment is  directed  to  be  entered  on  the  verdict  upon  payment 
of  the  jury  fee. 
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Commonwealth  of  Pennsylvania  to  the  use  of  Patton  Clay 
Manufacturing  Company,  Plaintiff  vs  Globe  Indemnity  Com- 
pany, a  corporation  doing  business  in  Pennsylvania,  de- 
fendant. 

Contracts  for  the  improvement  of  state  highways — ^Bond  of 

contractor — Liability  of  surety. 

In  an  action  on  the  bond  of  the  surety  of  a  contractor  for  the  con- 
struction of  a  state  highway,  under  the  provision  of  the  Act  of  May 
11,  1911,  P.  L.  468,  there  can  be  no  recovery  for  materials  furnished 
to  the  contractor,  unless  the  materials  were  actually  used  in  and  about 
the  construction  of  the  highway.  The  bond  of  surety  of  the  con- 
tractor does  not  cover  materials  which,  although  furnished  to  the 
contractor,  were  not  used  in  and  about  the  structure,  work  or  improve- 
ment contemplated  in  the  bond,  but  were  diverted  elsewhere. 

Motion  for  a  new  trial  and  for  judgment  non  obtsante  vere- 
dicto.   C.  P.  Dauphin  County,  No.  25  June  Term  1920. 

H.  L.  Lark  and  Thos.  S.  Hargest,  for  plaintiff. 

Alter,  Wright  &  Barron,  Spencer  Gilbert  Nauman  and  J.  E. 
B.  Cunningham,  for  defendants. 

Fox,  J.,  December  27,  1921. 

The  action  is  on  a  bond  given  by  the  Globe  Indemnity 
Company  to  the  Commonwealth  of  Pennsylvania  to  secure  a 
contract  made  between  the  Commonwealth  of  Pennsylvania 
and  one  Vincenzo  Di  Giorno,  (Contractor)  for  the  improve- 
ment of  certain  sections  of  highway  in  Lycoming  County, 
Pennsylvania,  to  be  constructed  under  the  provisions  of  the 
Act  of  May  31,  1911,  P.  L.  468,  on  Route  No.  18,  Section  1. 
The  claim  as  shown  by  the  plaintiff's  statement  is  for  materials 
(iron  pipe)  furnished  to  the  said  contractor,  and  the  amount 
claimed  is  $1001.59,  with  interest  from  October  16,  1919. 

By  the  supplemental  affidavit  of  defense  the  defendant  ad- 
mits that  on  August  23,  1919,  material  consisting  of  iron  pipe 
to  the  value  of  $250.00  was  sold  and  delivered  to  the  con- 
tractor, and  that  this  material  entered  into  and  became  a 
component  part  of  the  highway  contemplated  in  the  bond  given 
by  the  defendant.  It  also  admits  that  on  September  18,  1919, 
material  consisting  of  iron  pipe  to  the  value  of  $249.50  was 
sold  to  the  said  contractor,  but  of  this  consignment  only  one- 
half  actually  entered  into  and  became  a  component  part  of 
the  structure,  work  and  improvements  contemplated  in  the 
bond  given  by  the  defendant;  making  a  total  indebtedness 
admitted  of  $374.95. 

The  defendant  denies  that  the  balance  of  the  said  material 
overhand  above  the  amount  heretofore  mentioned,  was  sup- 
plied and  delivered  to  the  said  contractor,  and  did  enter  into 
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and  become  a  component  part  of  the  structure,  work  or  im- 
provements contemplated  in  the  bond,  but  alleges  that  it  was 
seized  by  the  Sheriff  of  Lycoming  County  under  execution 
duly  issued  in  the  courts  of  said  county,  and  was  sold  as  the 
property  of  the  said  Vincenzo  DiGiorno  (the  contractor)  at 
Sheriff's  sale  on  or  about  the  22nd  day  of  November,  1919, 
and  never  entered  into  and  became  a  component  part  of  the 
structure,  work  or  improvements  contemplated  in  the  bond 
given  by  the  defendant. 

In  the  case  of  H.  H.  Robertson  Company  vs  Globe  Indem- 
nity Company:  77  Superior,  page  422  (Advance  Reports,  De- 
cember 9,  1921)  it  was  held  inter  alia:  "That  the  court  below 
was  right  in  refusing  to  enter  judgment  against  the  surety 
for  the  value  of  materials  which  were  condemned  and  did  not 
enter  into  the  construction  of  the  road,  even  though  such 
condemnation  was  due  to  the  negligence  of  the  contractor," 
and  it  further  held  that  sub-contractors  and  material  men  are 
bound  **to  see  that  the  materials  furnished  by  them  are  used 
in  and  about  the  construction  of  the  work  and  not  diverted 
elsewhere,"  etc.  If  they  are  diverted,  there  can  be  no  recovery 
on  such  a  bond  as  given  in  this  case. 

The  case  cited  was  on  the  construction  of  the  condition 
of  a  bond  given  under  the  Act  of  1911,  P.  L.  244.  The  bond 
in  the  case  under  consideration  was  given  under  the  Act  of 
1911,  P.  L.  468.  The  conditions  in  the  bond  in  the  case  cited 
were  the  same  as  those  i)rescribed  by  the  latter  act.  The 
former  act  does  not  prescribe  any  particular  form  of  bond,  the 
latter  does. 

The  case  cited  is  applicable  to  this  case  and  under  the  au- 
thority of  the  same,  we  are  of  the  opinion  that  the  bond  covers 
materials  furnished  and  which  were  actually  used  in  and  about 
the  construction  of  the  highway,  but  does  not  cover  those 
which,  although  furnished,  were  not  used  in  and  about  the 
structure,  work  or  improvements  contemplated  in  the  bond, 
but  diverted  elsewhere. 

The  defendant  admits  the  receipt  and  use  of  materials  in 
the  construction  of  the  highway  to  the  value  of  $250.00, 
August  2Z,  1919  and  $124.95  September  18,  1919,  mnking  a 
total  of  $374.95  and  the  plaintiff  having  claimed  interest  (^n 
the  whole  amount  from  October  16,  1919,  and  this  date  n<^t 
being  disputed,  the  plaintiff  is  entitled  to  judgment  for  this 
amount,  $374.95,  with  interest  from  October  16,  1919.  As  to 
the  balance  of  the  claim,  we  are  of  the  opinion  that  the  affidavit 
of  defense  is  suflficient. 

And  now,  December  23,  1921,  judgment  is  directed  to  be  en- 
tered in  favor  of  the  plaintiff  and  against  the  defendant  in  the 
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sum  of  $374.95  itvith  interest  from  October  16,  1919,  and  as  to 
the  balance  of  the  sum  claimed  by  the  plaintiff,  the  motion 
for  judgment  is  overruled  and  discharged. 

o 

Stif  Svetz  vs  Charles  M.  Baughman 
Negligence— Contributory  negligence — Question  for  the  jury. 

On  a  Sunday  evening  in  September,  between  six  and  seven  o'clock, 
a  mother  started  to  take  her  four  children  for  a  walk.  She  took  the 
two  younger  children,  an  infant  between  ekven  and  twelve  months 
old  and  a  boy  two  years  old,  out  upon  the  sidewalk.  Two  children, 
ai^ed  four  years  and  six  years  respectively,  remained  behind.  The 
boy  ran  to  a  go-cart,  three  or  four  feet  away,  from  which  he  was 
taken  by  a  neighbor  and  placed  by  the  side  of  his  mother.  The 
mother  turned  to  look  for  the  other  children,  and  when  she  turned 
again  the  boy  was  in  the  middle  of  the  street  about  three  or  four 
feet  from  an  automombile  which  struck  and  killed  him.  The  mother 
had  previously  looked  up  the  street  and  saw  nothing.  She  did  not 
look  in  the  direction  from  which  the  automobile  came,  in  which  direc- 
tion there  was  an  unobstructed  view  for  about  three  blocks.  The 
sidewalk  was  higher  than  the  street  and  it  was  ncccH;ary  for  the 
boy  to  get  over  the  curb  to  get  into  the  street.  The  boy  had  not 
been  previously  permitted  to  go  into  the  street  and  had  never  been 
seen  there  before.  Pie  was  not  in  the  habit  of  running  away  from  his 
mother.  Held,  on  motion  for  judgment  non  obstante  veredicto,  that 
the  contributory  negligence  of  the  mother  was  a  question  for  the  jury 
under  all  the  evidence.     Motion  overruled. 

Motion  for  judgment  non  obstante  veredicto.  C.  P.  Dauphin 
County  No.  632,  September  Term  1920. 

Phil.  S.  Moyer,  for  plaintiff. 

Maurice  R.  Metzger,  for  defendant. 

Fox,  J.,  December  23,  1921. 

The  plaintiff  brought  an  action  for  damages  he  sustained  by 
reason  of  the  loss  of  his  son  two  years  of  age,  whose  death 
occurred  through  the  alleged  negligent  operation  by  the  de- 
fendant of  an  automobile  on  South  Second  Street  in  the  Bor- 
ough of  Steel  ton. 

The  defendant  at  the  close  of  the  plaintiff's  testimony  moved 
for  a  compulsory  non-suit  on  the  gfund  of  contributory  neg- 
ligence on  the  part  of  the  mother.  n:w|  ^t  the  close  of  the  case 
submitted  to  the  court  the  following  point:  viz:  There  can 
be  no  recovery  by  the  plaintiff  in  this  c:^'«e  on  account  of  the 
contributory  negligence  of  the  mother  of  the  child."  The 
Court  declined  both  the  motion  f(;r  compulsory  non-suit  and 
the  point.  : 

The  evidence  submitted  by  the  plaintiff  to  the  jury  was  in 
part  in  effect:  That  he  was  an  employee  of  the  Bethlehem 
Steel  Company,  and  when  the  accident  occurred  he  was  at 
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his  work  at  the  plant;  that  the  family  of  thdi plaintiflF  at  the 
time  of  the  accident  consisted  of  himself  and  wife  and  four 
children;  two  girls,  aged  six  and  four  years  respectively,  the 
boy  who  was  injured,  aged  two  years  and  an  infant,  a  boy 
aged  about  eleven  or  twelve  months;  they  kept  no  servant; 
that  the  wife  of  the  plaintiff  on  September  21,  1919,  on  Sunday 
evening  between  the  hours  of  six  and  seven  o'clock,  had  pre- 
pared the  children  to  go  out  for  a  walk;  she  had  taken  the 
two  younger  children  down  stairs  to  the  street;  the  stairway 
or  hallway  descended  on  the  outside  of  the  house  between  this 
and  the  adjoining  house;  the  two  elder  children  remained  up- 
stairs drinking  water.  When  the  mother  arrived  on  the 
sidewalk  below,  the  two  year  old  child  ran  to  a  go-cart  of  a 
neighbor,  which  was  three  or  four  feet  away,  and  took  hold 
of  it,  the  mother  with  her  infant  child  in  her  arms  made  some 
effort  to  take  him  away,  when  Mrs.  Bretino,  a  neighbor,  came 
and  took  him  away  from  the  go-cart,  and  placed  him  by  the 
side  of  his  mother  who  was  at  that  moment  standing  on  the 
sidewalk  with  her  back  to  the  street,  and  looking  up  the  stair- 
way for  the  two  little  girls  to  descend,  and  when  so  standing 
and  looking,  for  not  longer  than  a  minute  to  a  minute  and  one- 
half,  believing  her  boy  to  be  by  her  side,  she  looked  about  for 
him  and  saw  him  in  the  middle  of  the  street,  and  the  auto- 
mobile which  struck  him  was  about  three  or  four  feet  from 
the  child;  she  had  previously  looked  up  the  street  and  saw 
nothing;  it  was  the  Sabbath  day,  when  ordinary  business  was 
suspended ;  she  did  not  look  southwardly  on  the  street  from 
which  direction  the  vehicle  came,  and  on  which  street,  from 
below,  to  the  point  at  which  she  and  the  child  were,  there  was 
a  clear  and  unobstructed  view  of  about  three  blocks ;  the  side- 
walk was  somewhat  higher  than  the  street,  the  child  had  to 
get  over  the  curb  into  the  street;  she  d'd  not  permit  the  boy 
to  go  on  the  street,  she  never  saw  him  on  the  street  before 
this  occasion,  and  he  was  not  in  the  habit  of  running  away 
from  her. 

Was  the  wife  of  the  plaintiff  guiltv  of  contributory  negli- 
gence in  the  care  and  custody  of  the  child? 

We  are  of  the  opinion  that  under  the  evidence  this  was  a 
question  for  the  jury.  The  Court  could  not  say  that  she  was 
guilty  of  contributory  negligence.  She  had  a  babe,  between 
eleven  and  tewlve  months  of  age,  in  her  arms,  to  whom  she 
was  paying  some  attention ;  she  was  paying  some  attention, 
but  a  very  short  time  before  to  the  boy  who  was  killed ;  she 
was  momentarily  expecting  the  two  girls,  aged  six  and  four 
respectively,  to  come  down  the  stairway,  and  when  they  would 
arrive,   they   would   proceed   on   their   intended   walk.      She 
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could  not  give  her  undivided  attention  to  any  one  child,  but 
had  all  of  the  children  in  her  care  and  on  her  mind.  The 
photograph  offered  in  evidence  shows  a  curb  along  the  street 
on  the  side  on  which  she  was  standing  of  approximately  six 
to  eight  inches  or  more  in  height.  It  was  not  likely  that  a 
child  of  two  years  of  age  would  get  down  over  the  curb  and 
into  the  middle  of  the  street  in  so  short  a  time.  The  evidence 
shows  that  the  mother  did  not  intend  that  the  child  should 
go  on  the  street.  It  was  not  to  be  expected  that  the  child 
would  do  this.  There  was  an  unobstructed  view  from  below, 
up  the  street  to  the  place,  where  she  and  the  two  younger 
children  were,  of  about  three  blocks. 

In  the  case  of  Fairman  vs  Domey:  238  Pa.  page  238,  the 
Court  said : 

"The  child  was  as  nearly  in  the  custody  and  under  the  con- 
trol of  the  mother  as  could  be  reasonably  expected  under  the 
circumstances;"  We  think  this  language  is  applicable  in  this 
case. 

In  the  case  of  Philadelphia  and  Reading  Railway  Company 
vs  Long,  75  Pa.  page  265,  the  court  said : 

"But  whether  the  mother  did  suffer  the  child  to  wander  is 
a  matter  of  fact,  and  is  the  subject  of  evidence,  and  this  must 
depend  upon  the  care  she  took  of  her  child.  Such  care  must 
be  reasonable  care,  dependent  on  the  circumstances.  This  Is 
a  fact  for  the  jury.  If  she  did  not  exercise  this  care  she  was 
negligent,"  and  at  the  end  of  the  opinion  the  court  said :  "But 
we  must  say  as  we  said  in  Kay  vs  Railroad  Company,  the 
doctrine  which  imputes  negligence  to  a  parent  in  such  a  case 
is  repulsive  to  our  natural  instincts,  and  repugnant  to  the  con- 
dition of  that  class  of  persons  who  have  to  maintain  life  by 
daily  toil:"  15  P.  F.  Smith,  265. 

Whilst  the  facts  in  the  cases  cited  differ  from  those  of  the 
case  at  bar,  yet  we  think  the  principles  as  set  forth  in  the 
foregoing  citations  are  applicable  to  this  case. 

The  measure  of  care  required  by  a  parent  in  the  protection 
of  an  infant  is  that  of  ordmary  care,  which  is  dependent  upon 
the  circumstances  of  each  case.  The  question  of  contributory 
negligence  on  the  part  of  the  parent  was  in  this  case  a  ques- 
tion of  fact  for  tKe  jury:  Philadelphia  &  Reading  Railway 
Company  vs  Long:  75  Pa.  257;  Pennsylvania  Co.  vs  James 
and  wife :  81 J4  Pa.  194;  Lederman  et  ux  vs  Railroad,  appellant : 
165  Pa.  118 ;  DelRossi,  appellant  vs  Cooney :  208  Pa.  233 ;  Duffy 
vs  Sable  Iron  Works:  210  Pa.  326;  Loughran  vs  Thomas 
Brothers  Co. :  65  Pa.  Superior,  302 ;  Reimke  vs  Traction  Co. : 
13  Pa.  Co.  Ct.  Rep.  229;  Peterson  vs  Del.,  Lack.  &  W.  R.  R. 
Co. :  9  Kulp,  557. 
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Wherefore  we  cannot  sustain  the  motion. 
And  now,  December  23,  1921,  the  motion  for  judgment  non 
obstante  veredicto  is  overruled. 

o 


Benjamin  C.  Snyder  vs  John  T.  Ensminger 


Negligence — New  trial — Allegata   and   probata — Variance — Judgment 

non  obstante  veredicto. 

On  a  motion  for  a  new  trial,  by  defendant,  the  evidence  must  be 
viewed  in  the  lit?ht  most  favorable  to  the  plaintiff  and,  whenever  it 
is  capable  of  sustaining  more  than  one  inference,  conclusion  or  find- 
ing, that  which  makes  most  strongly  for  the  plaintiff  must  be  assumed 
to  have  been  adopted. 

A  plaintiff  is  not  bound  to  sustain  by  proof  all  the  averments  of 
negligence  set  out  in  his  declaration.  It  is  sufficient  if  the  evidence 
supports  an  allegation  which,  when  proved,  will  entitle  him  to  a 
verdict. 

A  variance  between  the  allegata  and  probata  by  which  the  defend- 
ant is  not  misled  or  in  any  way  handicapped  is  immaterial  and  is 
not  ground  for  a  new  trial. 

When  the  court  is  of  the  opinion  that  there  was  suffiTient  evi- 
dence as  to  defendant's  negligence  and  plaintiff's  contributory  neg- 
ligence to  take  the  case  to  the  jury,  a  verdict  in  favor  of  plaintiff 
will  not  be  disturbed. 

Motion  for  new  trial  and  for  judgment  non  obstante  vere- 
dicto.   C.  P.  Dauphin  County,  No.  303  March  Term  1919. 

G.  Levering  Arnhold,  for  plaintiff. 

Charles  H.  Bergner,  for  defendant. 

Wickersham,  J.,  December  27,  1921. 

The  plaintiff  claimed  damages  from  the  defendant  to  com- 
pensate him  for  injuries  which  he  sustained  on  April  19th, 
1917,  by  falling  through  an  open  hatchway  or  elevator  shaft 
in  a  building  owned  by  the  defendant.  The  alleged  negligence 
on  the  part  of  the  defendant  was  failure  to  have  the  elevator 
shaft  properly  guarded  and  lighted. 

"Since  the  verdict  was  for  the  plaintiff,  the  evidence  must 
be  viewed  in  the  light  most  favorable  to  him,  and.  whenever 
it  '-s  capable  of  sustaining  more  than  one  inference,  conclusion 
or  finding,  that  which  makes  most  strongly  for  the  plaintiff 
must  be  assumed  to  have  been  adopted;  looking  at  the  case 
from  this  aspect,  the  followMig  facts  appear.*'  Kunkel  vs 
Allentown  P.  C.  Co.,  249  Pa.  106. 

The  plaintiff  was  employed  as  a  manufacturing  chemist  by 
John  T.  Ensminger,  Jr.,  the  son  of  the  defendant,  who  occupied 
a  room  known  as  No.  104.  with  his  manufacturing  plant,  in 
the  building  owned  by  the  defendant.  Two  other  rooms  in 
said  building  known  as  Nos.  100  and  102  were  occupied  by  the 


1922  DAUPHIN  COUNTY  REPORTS  17 

Benjamin  C.  Snyder  vs  John  T.  Ensminger 

defendant  as  a  furniture  store  wherin  he  kept  new  and  second 
hand  furniture.  The  three  rooms  fronted  on  Second  Street 
in  the  City  of  Harrisburg.  Room  No.  100,  in  which  the  acci- 
dent occurred,  was  located  at  the  corner  of  Second  and  Chest- 
nut Streets,  and  normally  received  light  from  windows  on 
Chestnut  Street  and  from  a  glass  doorway  and  large  glass 
window  in  front  thereof  on  Second  Street;  these  windows, 
hawever,  were  stored  full  of  furniture  so  as  to  allow  very 
little  light  to  penetrate  into  said  room  No.  100.  There  was  an 
open  doorway  between  rooms  Nos.  100  and  102;  room  No. 
102  was  separated  from  room  No.  104,  in  which  the  business 
of  John  T.  Ensminger,  Jr.,  was  carried  on,  by  a  brick  partition 
wall,  but  a  doorway  was  cut  through  this  wall  at  the  place 
indicated  upon  the  plan  offered  in  evidence  by  the  defendant, 
so  that  it  was  possible  to  enter  the  storerooms  of  the  defend- 
ent  from  the  manufacturing  plant  in  which  the  plaintiflf  was 
employed  by  passing  through  this  doorway  between  rooms 
Nos.  102  and  104,  and  from  room  No.  102  access  could  be 
easily  gained  to  room  No.  100  through  an  open  doorway;  no 
door  had  ever  been  placed  in  this  opening.  An  elevator  was 
installed  in  this  building,  the  entrance  to  which  was  located 
in  room  No.  100,  a  short  distance  back  of  the  open  doorway 
between  rooms  Nos.  100  and  102,  and  on  the  same  side  of  the 
room.  At  the  time  of  the  accident  there  was  no  light  in  this 
elevator,  the  doors  were  open,  and  the  elevator  hatchway  or 
well  was  unprotected. 

Shortly  after  the  plaintiff  entered  the  chemical  manufactury 
of  Eis  employer  in  room  No.  104  of  defendant's  building,  the 
defendant  himself  entered  and  inquired  how  the  business  was 
progressing  and  whether  any  money  was  coming  in.  The 
plaintiff  informed  him  that  he  had  a  package  to  deliver  to  Dr. 
Goldman  about  ten  o'clock;  the  defendant  instructed  him  to 
*'come  in  the  second-hand  place  and  call  me  and  I  will  watch 
the  place  while  you  are  away."    (N.T.  page  28.) 

When  the  plaintiff  was  ready  to  deliver  the  package  to 
Dr.  Goldman  he  passed  through  the  door  between  rooms  Nos. 
104  and  102  into  the  place  of  the  defendant,  to  inform  him  that 
he  was  ready  to  deliver  the  package  to  Dr.  Goldman.  Seeing 
no  one  in  room  No.  102  he  entered  room  No.  100  through  the 
open  doorway  between  the  two  rooms.  Seeing  no  one  but 
hearing  voices  in  the  back  part  of  the  store  he  supposed  the 
defendant  was  there  and  proceeded  through  room  No.  100 
which  was  dark,  in  the  direction  in  which  he  heard  the  voices. 
He  did  not  see  the  open  elevator  shaft  or  well,  and  hearing 
the  vdices  in  that  direction  turned  to  go  toward  the  voices 
which  he  heard,  when  he  fell  through  the  open  elevator  shaft 
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to  the  story  below  and  received  the  injuries  about  which  he 
complained.  The  defendant  and  his  family,  it  appears,  were 
on  the  second  floor  above  room  No.  100.  Plaintiff  called  to 
them  when  the  defendant,  his  son,  John  T.  Ensminger,  Jr., 
who  employed  the  plaintiff,  Mrs.  Ensminger,  the  wife  of  the 
defendant,  and  a  colored  man,  came  down  to  the  cellar  and 
found  the  defendant  at  the  foot  of  the  elevator  shaft  or  well. 
John  T.  Ensminger,  Jr.,  told  his  father  to  light  the  light  but 
his  father  replied:  "I  can't,  it  is  broken."  The  defendant  was 
taken  to  the  Harrisburg  Hospital  where  he  remained  until 
June  23rd,  1917,  and  was  thereafter  confined  to  his  room  seven 
or  eight  weeks,  and  was  not  able  to  resume  his  occupation  until 
December  1st,  1917. 

Of  course,  much  of  the  testimony  we  have  quoted  was  con- 
tradicted by  evidence  on  the  part  of  the  defendant  but  the 
jury  evidently  found  the  facts  to  be  as  we  have  stated  them 
otherwise  their  verdict  could  not  have  been  for  the  plaintiff. 
We  instructed  them  very  carefully  that  unless  they  believed 
that  the  plaintiff  entered  the  storerooms  of  the  defendant  by 
his  invitation  the  verdict  must  be  for  the  defendant;  in  fact, 
it  would  have  been  difficult  for  the  jury  to  have  believed  all  of 
the  evidence  of  the  defendant,  who  himself  testified  (N.T.  be- 
ginning page  58)  that  the  elevator  hatch  was  closed  by  two 
double  doors,  one  of  which  was  bolted  at  the  top  and  at  the 
bottom  and  that  the  other  door  works  with  a  spring  "with  a 
Yale  lock  on,  and  that  shuts  the  door  and  you  can't  get  in 
unless  you  have  a  key,  but  you  can  open  it  from  the  inside  with 
the  handle."  The  inference  to  be  drawn  from  that  testimony 
was  that  the  doors  to  this  elevator  hatch  or  well  were  closed 
and  locked  and  the  only  way  plaintiff  could  have  fallen  therein 
was  to  have  opened  the  door  with  a  key,  and  to  have  negli- 
gently, stepped  into  the  openway.  He  was  found  by  the  de- 
fendant and  his  witnesses  at  the  foot  of  this  elevator  shaft  or 
well  with  a  broken  leg  and  other  injuries.  Defendant  did  not 
pretend  to  testify  that  plaintiff  had  a  key  by  which  to  open 
the  doors  through  which  he  fell.  Of  course  the  jury  could  not 
believe  the  evidence  that  the  doors  were  closed  and  locked  at 
the  time  the  accident  occurred. 

There  was  ample  evidence  to  support  the  verdict,  and  we 
think,  therefore,  the  first  four  reasons  for  a  new  trial  are  with- 
out merit  and  a  new  trial  for  the  reasons  therein  set  forth 
must  be  denied. 

We  are  not  able  to  discover  any  material  variance  between 
the  allegata  and  probata  in  this  case.  It  is  alleged  in  plaintiff's 
statement  of  claim  that  the  defendant  was  then  and  still  is 
the  owner  of  the  building  and  that  he  maintained,  operated 
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and  conducted  in  said  building  a  store  for  the  sale  of  furniture, 
which  said  store,  on  or  about  April  19th,  1917,  was  open  for 
the  transaction  of  business  with  the  public.  That  the  store 
was  open  for  the  transaction  of  business  for  the  public,  under 
the  evidence  in  this  case,  and  the  theory  upon  which  it  was 
tried,  was  entirely  immaterial,  and  when  the  plaintiff  offered  to 
so  prove  counsel  for  the  defendant  objected  and  we  sustained 
the  objection  (N.  T.  page  48).  Later  the  defendant  testified 
that  he  opened  his  place  of  business  that  morning  at  seven 
o'clock  (N.  T.  page  60)  and  later  on  he  further  testified  that 
when  he  went  out  to  hunt  some  one  to  help  him,  his  wife 
tended  the  store  (N.  T.  page  61) ;  so  that  while  we  held  the 
allegation  in  the  plaintiff's  statement  would  have  been  im- 
material, nevertheless  the  fact  itself  was  proven  by  the  de- 
fendant. The  defendant  was  not  misled  or  in  any  way  handi- 
capped by  the  alleged  variance.  It  was  claimed  and  proven  at 
the  trial  that  the  plaintiff  entered  the  defendant's  place  of  busi- 
ness by  invitation.  In  the  th^rd  paragraph  of  defendant's 
affidavit  of  defense  we  find  he  denies  **that  plaintiff  came  into 
the  defendant's  storeroom  from  the  front  entrance  j  ♦  ♦  ♦ 
and  further  denies  that  plaintiff  came  into  his  storeroom  from 
any  other  entrance  for  the  purpose  of  transacting  business 
with  the  defendant  *  ♦  ♦  Defendant  further  denies 
that  the  elevator  shaft  was  unprotected,  and  avers  that  when 
plaintiff  fell  down  said  elevator  shaft  he  was  a  trespasser 
that  had  entered  upon  the  private  apartments  of  the  defendant 
without  defendant's  knowledge  or  invitation  and  that,  through 
his  own  carelessness  in  not  observing  the  elevator  shaft,  and 
the  lights  that  were  there  burning,  he  fell  down  the  shaft 
through  his  own  carelessness  and  wilfull  trespassing."  How 
can  the  defendant  now  allege  that  he  was  surprised  by  the 
evidence  that  the  defendant  entered  his  storeroom  by  invita- 
tion? We  do  not  think  that  the  defendant  was  prejudiced 
by  the  alleged  variance:  Platz  vs  McKean  Township  et  al., 
178  Pa.  601. 

"A  plaintiff  is  not  bound  to  sustain  by  proof  all  the  aver- 
ments of  negligence  set  out  in  his  declaration.  It  is  sufficient 
if  the  evidence  supports  an  allegation,  which,  when  proved  will 
entitle  him  to  a  verdict."  Dougherty  vs  Davis,  51  Pa.  Superior 
Ct.  232,  and  cases  therein  cited. 

Nor  do  we  think  the  contention  of  the  defendant  that  plaint- 
iff was  not  in  his  storeroom  on  business  can  be  sustained. 
Again  referring  to  the  evidence  which  must  have  been  be- 
lieved by  the  jury — Kunkel  vs  Allentown  P.  C.  Co.,  Supra — 
the  defendant  entered  the  place  of  employment  of  the  plaintiff, 
inquired  how  the  money  w<is  coming  in,  and  wh^n  informed 
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by  the  plaintiff  that  he  must  leave  the  store  shortly  before 
ten  o'clock  to  deliver  a  package  to  Dr.  Goldman,  instructed 
him  that  he,  the  plaintiff,  should  call  him,  the  defendant,  and 
he  would  keep  the  store  while  the  plaintiff  was  out  delivering 
the  package  for  his  employer.  If,  therefore,  the  plaintiff  en- 
tered the  defendant's  place  of  business  to  call  him  as  he  was 
invited  to  do,  in  order  that  the  defendant  might  keep  the  store 
of  fiis  son,  the  employer  of  the  plaintiff,  while  the  plaintiff 
delivered  a  package  to  Dr.  Goldman  for  his  employer,  how 
could  it  be  said  that  he  did  not  enter  the  storeroom  of  the 
defendant  upon  business?  and  whether  he  entered  the  front 
door  or  a  side  door  cannot  make  the  least  possible  difference. 

"The  real  or  proximate  reason  for  plaintiff's  injury  having 
been  properly  averred  as  his  cause  of  action,  and  duly  proved 
at  the  trial,  there  was  no  material  variance."  Sikorski  vs  Phil- 
adelphia &  R.  Rwy.  Co.,  260  Pa.  243-254. 

We  think,  therefore,  tliere  is  no  merit  in  the  fifth  reason 
alleged  for  a  new  trial. 

Nor  can  there  be  any  merit  in  the  sixth  reason.  It  was 
claimed  by  the  plaintiff  that  he  entered  the  defendant's  store- 
room by  invitation  and  he  so  testified  at  the  trial.  The  verdict 
of  the  jury  clearly  and  conclusively  shows  that  the  plaintiff 
did  enter  the  defendant's  place  of  business  by  invitation : 
Kunkel  vs  Allentown  P.  C.  Co.,  Supra. 

It  appearing  to  us,  therefore,  that  there  is  no  substantial 
merit  in  the  reasons  alleged  by  the  defendant  for  a  new  trial, 
the  motion  for  a  new  trial  must  be  over-ruled. 

For  the  same  reason  we  cannot  direct  judgment  to  be  en- 
tered in  favor  of  the  defendant  n.o.v.  We  did  not  think  there 
was  substantial  variance  between  the  allegata  and  the  pro- 
bata on  behalf  of  the  plaintiff  and  therefore  refused  plaintiff's 
first  and  second  point  for  instruction.  We  consider  that  there 
was  sufficient  evidence  to  go  to  the  jury  as  to  the  negligence 
of  the  defendant,  and  whether  or  not  the  plaintiff  was  guilty 
of  contributory  negligence.  Upon  this  branch  of  the  case  we 
said  to  the  jury: 

"It  becomes  very  important,  therefore,  for  you  to  inquire, 
first,  was  the  defendant  negligent?  because  if  he  was  not  neg- 
ligent then  your  verdict  must  be,  or  you  will  find  a  verdict 
for  the  defendant  and  that  is  the  end  of  the  case.  Was  he 
negligent?  Now  that  leads  you  to  the  second  inquiry,  and 
the  important  inquiry  in  this  case— did  John  T.  Ensminger, 
Sr.,  invite  the  plaintiff  into  his  store  when  he  was  ready  to  e:o 
to  deliver  a  package  to  Dr.  Goldman?  If  he  did,  then  the 
plaintiff  had  a  right  to  be  in  the  storeroom  khown  as  No. 
100-102  South  Second  Street.    If  John  T.  Ensminger,  Sr.,  did 
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not  invite  him  to  come  over  there  and  call  him,  and  you  find 
that  the  doors  were  locked,  then  you  will  probably  be  justified 
in  finding  there  was  no  negligence  here,  because  the  plaintiff 
was  where  he  had  no  business  to  be." 

With  regard  to  contributory  negligence,  we  said  to  the  jury: 
**Was  there  sufficient  light  in  this  storeroom  so  that  the 
•plaintiff  could  see?  There  is  some  testimony  on  the  part  of 
the  plaintiff  and  his  wife  that  these  windows  were  cluttered 
up  with  furniture  so  that  the  light  could  not  come  in.  Is  that 
true  ?  If  you  find  it  was  so  dark  that  he  could  not  see,  if  you 
find  he  was  there  by  invitation  of  John  T.  Ensminger,  Sr.,  and 
he  fell  down  the  elevator  shaft  because  he  did  not  know  it 
was  there,  and  it  was  left  open  and  unprotected,  then  you 
come  to  the  next  question — was  he  guilty  of  contributory 
negligence?  because  the  plaintiff  cannot  recover  in  this  case 
if  anything  he  did  contributed  to  his  injury,  however  small. 
In  reaching  that  conclusion  you  ask  yourselves  was  there 
sufficient  light  that  he  could  see  this  elevator  shaft?  Was 
there  enough  light  in  that  room  that  he  could  see  this  shaft 
but  did  not  see  it?  If  you  find  from  all  of  the  evidence  that 
this  plaintiff  could  have  seen  this  shaft  and  did  not  look  but 
walked  in  blindly,  then  your  verdict  should  be  for  the  defend- 
ant because  the  plaintiff  is  bound  to  use  his  eyes  in  walking 
around  in  this  building." 

We  think  clearly  this  case  was  for  the  jury  and  to  have 
affirmed  the  third  point  of  the  defendant  would  have  been 
error  upon  our  part.  The  motion  for  judgment  n.o.v.  must 
therefore  be  refused. 

The  motion  for  a  new  trial  and  for  judgment  in  favor  of 
the  defendant  n.o.v.  are  refused  and  judgment  is  directed  to 
be  entered  in  favor  of  the  plaintiff  and  against  the  defendant 
for  the  amount  of  the  verdict  upon  the  payment  of  the  jury 
fee. 


■o- 


P.  Vanderloo  vs  F.  H.  Garverich 
Judgments — Satisfaction — Striking  off. 

The  satisfaction  of  a  judgment  will  not  be  stricken  off  at  the  suit 
of  an  attaching  creditor  of  the  plaintiff,  when  the  satisfaction  was 
justified  by  the  record  at  the  time  it  was  entered  and  by  the  facts 
shown  by  the  depositions  taken  under  the  rule  to  strike  off. 

Rule  to  .strike  off  satisfaction  of  judgment.  C.  P.  Dauphin 
County  No.  78  June  Term  1918. 

Fred.  C.  Miller,  for  rule. 

Robert  Stucker,  contra. 
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Wickersham,  J.,  December  27,  1921. 

Thomas  H.  Bogar  presented  his  petition  reciting  the  entry 
of  the  above  stated  judgment  on  March  28th,  1918,  its  assign- 
ment on  March  30th,  1918,  to  E.  F.  Maugans;  that  he  was 
the  owner  of  a  judgment  for  $339.46  against  the  plaintiff,  P. 
Vanderloo,  filed  to  No.  626  September  Term,  1917;  that  on 
or  about  April  4th,  1918,  he  issued  an  attachment  execution 
to  No.  149  June  Term,  1918,  attaching  the  proceeds  of  said 
note  in  the  hands  of  F.  H.  Garverich;  that  on  'March  19,  1918, 
said  judgment  entered  to  No.  78  June  Term,  1918,  was  satis- 
fied by  the  attorney  for  P.  Vanderloo,  the  plaintiff;  that  the 
attorney  knew  that  the  proceeds  of  said  note  had  been  at- 
tached; and  praying  that  a  rule  be  granted  upon  F.  H.  Gar- 
verich, William  A.  Klitch  and  P.  Vanderloo,  to  show  cause 
why  the  entry  of  satisfaction  of  the  above  stated  judgment 
entered  against  the  said  F.'H.  Garverich  should  not  be  stricken 
off  or  vacated ;  whereupon  the  court  granted  a  rule  as  prayed 
for  returnable  in  ten  days. 

To  the  rule  so  granted  P.  Vanderloo  and  F.  H.  Garverich 
filed  an  answer  June  24th,  1921,  setting  forth  that  the  satis- 
faction of  said  judgment  was  entirely  legal  and  proper;  that 
the  assignment  of  said  judgment  to  E.  F.  Maugans  was  made 
prior  to  the  issuing  of  any  attachment  in  said  proceeding ;  that 
at  the  time  satisfaction  of  said  judgment  was  entered  there 
was  no  indication  on  the  record  of  the  Court  of  Common 
Pleas  of  Dauphin  County  that  any  attachment  had  been  issued ; 
that  satisfaction  was  made  of  said  judgment  by  an  attorney 
who  had  full  and  ample  authority  to  enter  said  satisfaction; 
that  the  judgment  note  entered  in  said  case  was  a  note  given 
by  the  respondent  F.  H.  Garverich  to  P.  Vanderloo,  respond- 
ent; that  said  note  was  given  for  rent  due  and  owing  by  the 
said  F.  H.  Garverich ;  that  the  said  note  made  payable  to  P. 
Vanderloo,  was  made  in  mistake  and  said  note  should  have 
been  made  payable  to  P.  Vanderloo  as  Agent  or  Trustee ;  that 
said  P.  Vanderloo  was  not  entitled  to  the  proceeds  of  said 
note;  that  one  I.  P.  Bowman,  attorney-at-law,  was  entitled  to 
the  proceeds  thereof,  and  was  the  only  party  entitled  to  saM 
proceeds  of  said  note ;  and  that  at  the  time  said  note  was  given 
the  said  P.  Vanderloo  was  acting  as  agent  for  the  said  I.  P. 
Bowman. 

William  A.  Klitch,  the  other  respondent,  filed  an  answer  to 
the  rule  granted  as  aforesaid,  setting  forth  that  he  purchased 
the  property  of  F.  H.  Garverich,  the  defendant,  March  18, 
1919;  that  the  purchase  price  of  said  land  was  paid  to  the 
defendant;  that  the  attorney  of  record  for  the  plaintiff  was 
paid  the  amount  of  said  judgment  and  costs  who  then  satis- 
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fied  the  judgment  of  record,  and  that  the  respondent  at  the 
tame  of  purchasing  the  said  land  and  receiving  the  deeds  there- 
for had  no  knowledge  that  the  money  represented  by  said 
judgment  had  been  attached  by  a  creditor  of  the  said  plaintiff. 
Testimony  was  taken  in  the  case  before  R.  S.  Care,  Esq., 
which  has  been  filed  of  record. 

In  order  that  we  may  pass  intelligently  upon  the  issues 
raised  by  this  record  it  is  necessary  for  us  to  recite  the  several 
docket  entries  which  appear  of  record  in  the  Court  of  Com- 
mon Pleas  of  Dauphin  County  in  the  order  in  which  they 
were  filed;  and  from  said  docket  entries  and  the  oral  testi- 
mony filed  of  record  in  this  case  we  find  the  following  facts : 

1.  The  judgment  of  P.  Vanderloo  vs  F.  H.  Garverich  was 
filed  to  No.  78  June  Term,  1918,  on  the  28th  day  of  March, 
1918. 

2.  Said  judgment  was  duly  assigned  by  P.  Vanderloo  to 
E.  F.  iMaugans,  March  30,  1918,  which  assignment  was  duly 
acknowledged  the  same  day  before  Edward  J.  Hilton,  Alder- 
man. 

3.  The  Bogar  Lumber  Company  held  a  judgment  against 
the  said  plaintiff,  P.  Vanderloo,  amounting  to  $339.46,  which 
was  filed  to  No.  149  June  Term,  1918,  and  upon  which  an  at- 
tachment in  execution  was  issued  April  4th,  1918,  directing 
the  sheriff  to  levy  the  goods  and  chattels,  debts,  rights,  credits 
and  moneys  of  P.  Vanderloo  in  the  hands  of  F.  H.  Garverich ; 
no  record  of  this  attachment  was  entered  in  the  Court  of 
Common  Pleas  upon  the  record  of  the  judgment  of  P.  Van- 
derloo vs  F.  H.  Garverich,  filed  to  No.  78  June  Term,  1918. 

4.  F.  H.  Garverich,  the  garnishee  in  said  writ  of  attach- 
ment, filed  his  answer  April  22,  1918,  setting  forth,  inter  alia, 
that  he  was  the  defendant  in  the  judgment  entered  to  No.  78 
June  Term,  1918,  and  that  he  had  been  personally  served  with 
a  notice  by  one  E.  F.  Maugans  that  on  the  30th  day  of  March, 
1918,  the  said  judgment  was  sold,  assigned,  and  conveyed  by 
the  said  P.  Vanderloo  to  the  said  E.  F.  Maugans,  and  that 
since  March  30th,  1918,  the  said  E.  F.  Maugans  was  "the 
actual,  bona  fide,  and  legal  owner  and  holder  of  said  judg- 
ment," and  that  the  said  E.  F.  Maugans  demanded  payment 
from  the  defendant  of  the  principal  debt  of  said  note  and  inter- 
est on  April  29th,  1918. 

5.  On  March  18th,  1919,  I.  P.  Bowman,  Esq.,  appeared  for 
P.  Vanderloo,  the  plaintiff  in  the  above  stated  judgment,  and 
satisfied  the  same  in  full. 

6.  On  May  25th,  1921,  two  years  after  said  judgment,  No. 
78  June  Term,  1918,  was  satisfied,  the  above  recited  petition 


24  DAUPHIN  COUNTY  REPORTS        Vol.  25 

P.  Vanderloo  vs  F.  H.  Garverich 

was  presented  by  Thomas  H.  Bogar,  praying  that  said  satis- 
faction should  be  stricken  from  the  record. 

7.  June  20th,  1921,  the  answer  to  the  rule  was  filed  by 
William  A.  Klitch,  and  June  24th,  1921,  the  answer  to  said  rule 
was  filed  by  P.  Vanderloo  and  F.  H.  Garverich. 

8.  It  thus  appears  as  a  fact  that  although  the  attachment 
in  execution  was  issued  by  the  Bogar  Lumber  Company  April 
4th,  1918,  and  said  judgment  entered  to  No.  78  June  Term, 
1918,  was  satisfied  March  18,  1919,  no  further  proceedings  were 
taken  on  the  attachment  execution  and  no  effort  was  made  to 
strike  said  satisfaction  from  the  record  until  May  25th,  1921, 
a  period  of  more  than  two  years  after  said  satisfaction  was 
entered  and  more  than  three  years  after  said  proceedings  in 
execution  were  commenced. 

9.  The  proceeds  of  the  judgment  entered  to  No.  78  June 
Term,  1918,  belonged  to  I.  P.  Bowman,  Esq.,  the  attorney 
who  satisfied  said  judgment;  P.  Vanderloo,  the  plaintiff  named 
in  the  judgment,  was  acting  as  agent  or  trustee  for  the  said 
I.  P.  Bowman  and  was  not  entitled  to  the  proceeds  of  said 
judgment. 

10.  The  satisfaction  of  said  judgment,  No.  78  June  Term, 

1918,  by  I.  P.  Bowman,  Esq.,  was  justified  by  the  facts  as  they 
appear  upon  the  record  in  this  case  and  by  the  testimony  taken 
before  the  commissioner,  R.  S.  Care,  Esq. 

It  clearly  appears  from  the  record  and  the  evidence  taken 
in  this  case  that  P.  Vanderloo  accepted  the  judgment  note  in 
controversy  from  F.  H.  Garverich,  the  defendant  named 
therein,  as  security  for  the  payment  of  rent  due  and  owing 
from  the  said  F.  H.  Garverich  to  I.  P.  Bowman,  Esq.,  for 
whom  P.  Vanderloo  was  acting.  The  answer  filed  by  F.  H. 
Garverich  and  P.  Vanderloo  fully,  clearly,  and  succinctly  sets 
forth  that  P.  Vanderloo  was  acting  as  agent  or  trustee  for  I. 
P.  Bowman,  and  that  the  proceeds  of  the  judgment  belonged 
to  I.  P.  Bowman,  and  not  to  P.  Vanderloo.  The  Bogar  Lum- 
ber Company  had  notice  that  the  judgment  had  passed  from 
Vanderloo  in  June  1918,  after  the  proceedings  in  attachment 
execution  had  been  commenced  by  that  company  yet  no  steps 
were  taken  to  bring  the  proceedings  thus  commenced  to  a 
termination.  The  company  might  better  have  protected  itself 
by  having  notice  of  the  attachment  proceeding  entered  of 
record  upon  said  judgment  entered  to  No.  78  June  Term,  1918. 
William  A.  Klitch,  who  purchased  the  property  March  18, 

1919,  had  no  notice  of  the  attachment  proceedings  and  to 
now  strike  off  the  entry  of  satisfaction  made  in  good  faith 
would  work  a  great  hardship  upon  him.  Had  the  Bogar  Lum- 
ber Company  seen  to  it  that  notice  of  the  attachment  was  en- 
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tered  of  record  as  part  of  the  proceedings  in  the  judgment 
against  F.  H.  Garverich,  filed  to  No.  78  June  Term,  1918,  the 
purchaser,  William  A.  Klitch,  would  then  have  had  notice  of 
the  said  proceeding  and  could  have  protected  himself. 

For  the  reasons  above  stated,  the  motion  of  the  petitioner 
praying  that  the  satisfaction  of  said  judgment  shoud  be 
stricken  from  the  record  must  be  over-ruled  and  the  rule 
granted  thereon  ought  to  be  and  is  therefore  discharged. 

o 

Ernest  F.  Noll  vs  Annie  M.  Noll 

Divorce — Bill  of  particulars. 

In  an  action  for  divorce,  on  the  ground  of  cruel  and  barbarous 
treatment,  a  bill  of  particulars  must  state  the  acts,  of  cruel  and 
barbarous  treatment  alleged,  with  reasonable  certainty  as  to  time 
and  place,  but  the  exact  date  and  place  of  the  oc-curancc  of  each 
particular  act  need   not  be  set   forth. 

Rule  for  bill  of  particulars.  C.  P.  Dauphin  County,  No.  68 
March  Term  1921. 

Beidleman  &  Hull,  for  rule. 

James  G.  Hatz,  contra. 

Fox,  J.,  January  3,  1922. 

On  petition  of  the  respondent,  the  court  granted  a  rule 
upon  libellant  to  show  cause  why  a  more  specific  bill  of  par- 
ticulars should  not  be  filed  An  answer  to  the  rule  was  filed, 
averring  that  the  bill  of  particulars  as  filed  was  sufllicient,  and 
that  the  respondent  is  not  entitled  to  have  a  more  specific  bill 
of  particulars. 

Upon  examination  of  the  bill  of  particulars  as  filed,  we  think 
it  is  sufficient. 

The  ground  of  divorce  is  cruel  and  barbarous  treatment. 
The  bill  of  particulars  shows  that  the  alleged  cruel  and  bar- 
barous treatment  covered  a  long  period  of  time.  We  think 
the  respondent  is  quite  fully  supplied  and  informed  of  what 
she  is  called  upon  to  meet  at  the  trial  of  the  case.  Acts  of 
cruel  and  barbarous  treatment  should  be  alleged  with  reason- 
able certainty  as  to  time  and  place,  but  the  exact  date  and 
place  of  the  occurrence  of  each  particular  act  need  not  be  set 
forth,  particularly  where  it  is  not  covered  by  any  particular 
time,  but  runs  over  a  long  period.  It  would  be  impracticable 
and  impossible  in  many  cases  to  give  a  specific  allegation  of 
'  the  time  and  place  of  each  particular  occurrence,  and  should 
not  be  required:  14  Cyc.  page  668;  19  C.  J.  page  111 

And  now,  January  3,  1922,  for  the  reasons  stated,  the  peti- 
tion is  dismissed  and  the  rule  discharged. 
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J.  Carroll  Kinter,  Plaintiff  vs  Commonwealth  Trust  Company, 
Executor  of  the  Last  Will  and  Testament  of  William  T. 
Hildrup,  Jr.,  Deceased;  D.  E.  Tracy,  William  P.  Starkey, 
St.  Stephen's  Protestant  Episcopal  Church  of  Harrisburg, 
Pa.,  Florence  Nightingale  Hildrup,  and  Commonwealth 
Trust  Company,  Trustee,  Defendants. 

Equity — ^Jurisdictioii — ^Remedy  at  law — Parties^-Laches — 
Fraud — Pleadings — Corporations — Directors. 

When  fraud  is  the  basis  of  a  bill  in  equity  and  recision  of  contract, 
reassignment  of  stock  and  the  payment  of  money  are  the  remedies 
sought  the  bill  is  not  demurrable  on  the  ground  of  an  adequate 
remedy  at  law. 

A  remedy  at  law  does  not  deprive  equity  of  jurisdiction,  unless 
the  remedy  is  adequate.  The  ren^dy  at  law  must  be  as  clear,  com- 
plete and  efficient  as  the  remedy  in  equity. 

The  personal  representatives  of  a  decedent  cannot  be  sued  at  law, 
in  contract,  jointly  with  living  co-defendants  where  suit  is  brought 
after  death;  but  if  suit  was  brought  before  death  the  personal  rep- 
resentatives may  be  substituted. 

In  the  case  of  the  death  of  a  joint  tort  feaser,  no  suit  can  be  main- 
tained against  his  personal  representatives  jointly  with  other  defend- 
ants, whether  the  suit  was  begun  before  or  after  the  death  of  the  one 
tort  feaser. 

If  an  action  survives  against  the  personal  representatives  of  a  de- 
ceased joint  tort  feaser  it  must,  at  law,  be  prosecuted  separately. 

The  reason  for  requirinsr  separate  suits  at  law  against  the  personal 
representatives  of  a  decedent,  jointly  liable  with  living  defendants, 
arises  from  the  limitations  of  the  law  in  rendering  the  proper  judg- 
ment and  because  the  former  is  to  be  charged  de  bonis  testatoris  and 
the  latter  de  bonis  propriis. 

The  rule  in  equity  has  always  been  different  from  the  rule  at  law. 
Under  the  rules  relating  to  parties  in  equity  the  executor  and  trustee 
under  a  will  are  properly  jomed  with  living  defendants  jointly  liable. 

Where  a  bill  in  equity  shows  upon  its  face  that  the  plaintiff,  by 
reason  of  lapse  of  time  and  his  own  laches,  is  not  entitled  to  relief 
the  objection  may  be  taken  by  demurrer. 

The  statute  of  limitations  does  not  control  the  question  of  laches 
in  equity. 

The  rule  that  equity  gives  effect  to  the  statute  of  limitations  is 
generally  coupled  with  the  condition  that  the  situation  remains  the 
same  or  that  the  deendants  are  not  placed  in  a  disadvantageous 
position. 

In  considering  whether  the  plaintiff  in  a  bill  in  equity  is  guilty  of 
laches,  the  court  must  take  into  consideration  not  only  the  lapse  of 
time,  but  whether  there  has  been  reasonable  diligence  in  calling  into 
action  the  powers  of  the  court  and  whether  the  conditions  of  the 
parties  have  been  changed  by  death  or  otherwise,  resulting  in  the 
loss  of  destruction  of  evidence. 

In  determining  whether  the  plaintiff  in  a  bill  in  equity  has  been 
guilty  of  laches,  the  court  will  inquire  (a)  whether  he  has  been  dili- 
gent to  learn  the  facts  on  which  he  relies;  (b)  does  his  bill  show 
when,  how  and  through  what  eflForts  the  discovery  of  the  fraud  was 
made;  (c)  whether  he  acted  promptly  to  rescind;  (d)  whether  the 
conditions  have  been  changed  by  death  or  otherwise  or  evidence  lost; 
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(e)  whether  the  plaintifif  was  awaiting  the  outcome  of  a  speculative 
transaction. 

It  is  encumbent  upon  a  plaintff  to  make  bona  fide  efforts  to  dis- 
cover the  fraud  which  he  alleges  was  perpetrated,  where  considerable 
time  has  elapsed  before  resort  to  equity. 

Where  sources  of  information  are  at  hand  and  a  plaintiff  in  a  bill 
in  equity  does  not  take  the  trouble  to  investigate,  lack  of  knowledge 
will  not  excuse  him  or  prevent  the  application  of  the  doctrine  of 
laches.  There  must  be  something  more  than  forethought  in  one  con- 
dition of  things  and  afterthought  in  another. 

In  contracts  voidable  upon  discovery  of  fraud,  he  who  alleges  the 
fraud  must  promptly  rescind  upon  its  discovery,  otherwise  a  con- 
clusive presumption  of  ratification  will  arise;  but  he  is  not  put  to 
his  election  until  he  knows  or  ought  to  have  known  of  the  fraud. 

Where  the  parties  to  a  bill  in  equity  cannot  be  put  in  the  same 
position,  a  court  will  grant  relief  only  where  the  equities  imperatively 
demand  it.  Particularly  is  the  rule  applied  where  the  changed  con- 
dition results  from  the  death  of  one  of  the  parties  and  the  conse- 
quent loss  of  evidence. 

Courts  of  equity  will  refuse  to  interfere  where  one  stands  by  to  see 
the  result  of  his  bargain  and  only  moves  for  a  recision  when  the 
chances  which  he  took  turn  against  him. 

A  court  can  hardly  shut  its  eyes  lo  what  was  commonly  known  in 
the  community,  nor  can  a  plaintiff  be  heard  to  say  that  he  did  not 
know  what  every  one  else  knew. 

The  law  is  settled  that  where  one  relies  upon  a  false  representa- 
tion of  a  material  fact  and  is  thereby  induced  to  buy  or  sell  property 
such  purchase  or  sale  may  be  rescinded.  It  makes  no  difference 
whether  or  not  the  person  making  the  false  representation  stands  in 
a  confidential  relation  to  the  party  imposed  upon,  provided  he  would 
not  have  made  the  purchase  or  sale  if  he  had  known  the  true  con- 
dition. This  is  so  even  though  the  party  ought  not  to  have  relied 
upon  the  representation  without  inquiring  if  the  representation  was 
material;  for  no  man  can  complain  that  another  has  relied  too  im- 
plicitly on  the  truth  of  what  he  himself  has  stated. 

Pleadings  in  equity  should  be  as  specific  as  those  at  law.  Where 
fraud  is  alleged,  the  fraudulent  acts  should  be  set  forth  in  detail. 

In  all  text  books  and  notes  to  cases  where  the  subject  is  dicussed, 
Pennsylvania  is  aligned  with  the  majority  of  jurisdictions  in  holding 
that  a  director  of  a  corporation  may  deal  with  a  stockholder  for  the 
purchase  of  his  stock  without  disclosing  facts  which  the  director 
has  acquired  by  virtue  of  his  office. 

It  is  the  settled  rule  in  Pennsylvania  that  a  director  of  a  cor- 
poration is  not  bound  to  disclose  information  to  a  stockholder  in  the 
purchase  of  the  stock  of  the  corporation  from  him. 

Demurrer  to  bill  of  equity.  C.  P.  Dauphin  County,  No. 
684  Equity  Docket. 

Swartz,  Swartz  &  Swartz,  and  Beidleman  &  Hull,  for 
plaintiff. 

Charles  L.  Bailey,  Jr.,  for  David  E.  Tracy. 

William  S.  Snyder,  for  William  P.  Starkey. 

Charles  H.  Bergner,  for  Commonwealth  Trust  Company. 
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Hargest,  P.  J.,  January  7,  1922. 

This  case  comes  before  us  upon  demurrers  to  a  bill  of  com- 
plaint. 

OUTLINE  OF  BILL 

The  bill,  which  was  filed  March  3,  1921,  and  amended,  by 
permission,  December  7,  1921,  after  argument,  avers  (in  para- 
graph 1)  that  in  1908  the  plaintiff,  a  resident  of  the  city  of 
Harrisburg,  became  the  owner  of  twenty  shares  of  capital 
stock  of  the  Harrisburg  Pipe  &  Pipe  Bending  Company,  of  a 
par  value  of  fifty  dollars  each,  which  shares  he  owned  until 
December  22,  1915;  (2)  that  the  said  company  paid  no  divi- 
dends during  the  time  plaintiff  owned  the  stock;  that  it  had 
a  large  indebtedness  prior  to  March  1915  and  for  about  a 
year  thereafter;  that  for  about  six  months  after  August  1914, 
the  Board  of  Directors  expected  the  company  to  fail;  (3)  that 
from  January  1,  1914,  until  the  year  1920,  the  defendant  Tracy 
was  President;  Hildrup,  Secretary,  Treasurer  and  General 
Manager;  Starkey,  Superintendent,  of  said  company ;  that  they 
were  the  executive  committee,  with  full  authority  in  all  matters 
pertaining  to  the  operation  and  management,  and  a  majority 
of  the  Board  of  Directors ;  (4)  that  Hildrup,  Tracy  and  Starkey, 
(hereinafter  called  defendants),  expecting  the  company  would 
soon  receive  orders  for  war  munitions  and  would  soon  declare 
large  dividends  from  its  profits  thereon,  schemed  to  fraudu- 
lently procure  for  themselves  as  many  options  on  the  common 
stock  as  possible,  for  less  than  the  stock  was  worth,  and  to 
that  end  Starkey,  who  had  sole  charge  of  the  drawing  room  in 
January  1915,  directed  the  preparation  of  plans  for  a  new 
plant  to  turn  out  shell3,  and  in  February  1915  directed  the 
making  of  a  preliminary  shell  drawing,  which  latter  was  com- 
pleted February  22,  1915,  and  that  Starkey  told  his  assistant 
that  the  company  expected  soon  to  close  an  order  for  shells 
and  instructed  him  to  give  no  information  to  any  person 
thereabout,  and  that  Starkey,  with  the  knowledge  and  consent 
of  Hildrup  and  Tracy,  concealed  all  information  of  plans  and 
drawings  and  of  said  expected  order,  from  plaintiff  and  other 
stockholders,  so  that  defendants  could  procure  said  stock  for 
less  that  it  was  worth;  that  the  order  was  in  fact  received 
February  19,  1915;  that  your  Orator  had  no  knowledge  of  said 
instructions  until  about  October  1920,  and  did  not  know  at  the 
time  he  signed  the  option  and  for  some  time  thereafter,  that 
said  plans  and  drawings  were  prepared,  and  did  not  know  that 
defendants  expected  the  company  to  close  said  order  for  shells 
until  about  October  1920;  that  had  said  information  not  been 
concealed  and  withheld  he  would  not  have  signed  the  option 
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nor  sold  his  stock;  (5)  that  on  February  19,  1915,  the  com- 
pany procured  from  the  British  Government  a  cabled  order  for 
shells  and  other  munitions,  which  order  was  filled  by  monthly 
shipments  from  June  1915  to  January  1916,  inclusive,  and 
which  netted  $2,000,000  from  shells  alone;  (6)  that  during 
the  year  1915  and  thereafter  a  large  number  of  orders  were 
received  for  war  munitions  on  which  large  profits  were  real- 
ized ;  that  among  said  orders  was  one  for  600,000  shells,  signed 
October  21,  1915,  on  which  deliveries  were  made  from  Novem- 
ber 1915  to  June  1916,  inclusive.  From  said  orders  the  com- 
pany realized  a  total  net  profit  of  $7,000,000;  (7)  that  Hildrup, 
Tracy  and  Starkey  concealed  from  plaintiff  and  other  stock- 
holders all  information  respecting  said  orders,  and  (8-9)  that 
in  carrying  out  said  fraudulent  scheme,  a  general  letter  written 
on  the  stationery  of  the  company,  containing  its  letter  head, 
dated  March  3,  1915,  signed  by  Hildrup,  was  mailed  to  stock- 
holders stating  that  he  had  been  requested  to  obtain  options 
on  the  stock  at  $50.00  per  share  and  that  he  was  authorized  to 
make  the  offer  to  all  common  stockholders;  that  said  option 
had  already  been  accepted  by  several  local  stockholders,  in- 
cluding Edward  Bailey,  Charles  A.  Kunkel,  and  J.  Hervey 
Fatton,  all  of  whom  considered  the  offer  favorable  to  the 
stockholders,  and  that  said  offer  would  hold  good 
only  until  March  15,  1915,  which  statements  were  false  and 
fraudulent  and  intended  to  deceive,  as  defendants  knew,  in  that 
Hildrup  was  acting  upon  his  own  initiative  and  authority  for 
himself,  Tracy  and  Starkey,  and  in  that  said  option  had  not 
been  accepted  by  Fatton,  and  in  that  it  was  not  favorable  to 
the  stockholders,  said  stock  being  worth  more  than  $50.00  per 
share,  and  that  defendants  knew  that  it  was  not  favorable  to 
stockholders.  This  letter  was  received  by  plaintiff  on  or  be- 
fore March  4,  1915,  and  contained  an  option  in  duplicate;  that 
plaintiff  was  misled  by  the  false  statements  and,  relying  upon 
the  truth  of  them,  and  in  ignorance  of  the  value  of  his  stock, 
signed  the  option  on  or  about  March  15,  1915;  (10)  that  de- 
fendants knew,  before  and  at  the  time  said  letter  was  mailed, 
that  the  company  had  received  and  accepted  said  order  for 
munitions  on  which  large  profits  would  be  realized,  and  that 
Hildrup,  with  the  knowledge  of  Tracy  and  Starkey,  fraudu- 
lently concealed  such  information  by  keeping  said  order  in 
his  private  possession  and  not  booking  the  same  in  the  records 
of  the  company;  (11)  that  Hildrup,  on  March  10,  1915,  acting 
for  himself,  Tracy  and  Starkey,  and  with  their  knowledge, 
asked  Fatton  to  aid  him  in  procuring  options  from  certain 
stockholders,  requesting  Fatton  to  communicate  to  them  the 
information  that  Hildrup  had  given  him  before  he  (Fatton) 
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had  signed  the  option,  to  the  effect  that  it  was  necessary  that 
Hildrup  procure  options  to  enable  the  company  to  procure 
large  orders  as  the  parties  who  controlled  the  placing  of  orders 
required  a  stock  interest  in  the  company  on  placing  of  such 
orders,  otherwise  the  company  would  not  be  able  to  procure 
said  orders,  and  that  Hildrup,  Tracy  and  Starkey  would  have 
to  turn  in  their  common  stock  to  the  company  and  that  it 
was  necessary  that  Hildrup  should  get  the  options  in  as  quick- 
ly as  possible  to  enable  him  to  get  the  order;  that  he,  Hildrup, 
doubted  whether  he  would  get  enough  options  in  time  to  se- 
cure the  order,  which  statements  were  false  and  fraudulent, 
and  that  defendants  knew  they  were  false  and  fraudulent 
in  that  it  was  not  necessary  that  Hildrup  procure  options  to 
enable  the  company  to  procure  large  orders,  and  in  that  the 
parties  who  controlled  the  orders  did  not  require  a  stock  in- 
terest in  the  company,  and  in  that  the  company  would  have 
secured  and  did  secure  said  orders  without  giving  a  stock  in- 
terest, and  in  that  Hildrup,  Tracy  and  Starkey  would  not  have 
to  turn  in  their  common  stock  for  such  purposes;  that  Patton, 
believing  said  statements,  communicated  the  same  to  sa^d 
stockholders  and  procured  options  from  them,  and  reported 
the  same  to  Hildrup  in  Tracy's  presence,  on  or  about  March  12, 
1915;  (12)  that  Hildrup,  acting  for  himself,  Tracy  and  Starkey, 
wrote  under  date  of  March  20,  1915,  a  letter  to  H.  Crowell 
Pepper,  attorney  for  the  estate  of  Wm.  B.  Hughes,  deceased, 
a  stockholder,  stating  that  he  had  no  authority  to  modify  or 
change  the  terms  in  the  option  theretofore  sent,  as  the  parties 
whom  he  represented  were  obtaining  the  option  with  a  view 
of  placing  with  the  company  some  orders  which  they  con- 
trolled, and  wanted  to  obtain  through  the  earnings  accruing 
on  the  stock  the  equity  which  would  assist  them  in  financing 
the  option,  which  statements  Hildrup,  Tracy  and  Starkey  knew 
were  false;  (13)  that  acting  for  himself,  Tracy  and  Starkey, 
Hildrup  wrote,  under  date  of  March  8,  1916,  to  Mrs.  Sarah 
Hughes,  widow  of  Wm.  B.  Hughes,  stating  that  it  would  be 
hard  for  him  to  advise  her,  either  in  favor  of  or  against  the 
sale  of  her  stock,  that  the  company  had  had  bad  business 
conditions  for  many  years  and  for  about  six  months  after 
the  war  began,  the  summer  of  1914",  he  expected  the  company 
to  fail,  because  of  its  large  debts  and  small  earnings,  and  that 
the  company  still  had  quite  a  debt  which  would  have  to  be 
paid  before  the  payment  of  dividends  could  be  considered,  and 
that  local  stockholders,  including  two  bank  presidents,  had 
sold  their  stock  rather  than  take  the  risk,  which  said  state- 
ments Hildrup  knew  were  false;  (14)  that  on  June  16,  1916, 
he  again  wrote  to  Mrs.  Sarah  Hughes,  enclosing  a  check  to 
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her  order  for  $1,000  in  payment  of  an  extra  dividend  of  20% 
on  100  shares  of  stock,  stating  that  the  company  had  com- 
pleted its  contract  for  projectiles  and  that  it  had  discontinued 
that  branch  of  the  business,  which  said  statement  was  false 
in  that  the  company  did  not  discontinue  the  manufacture  of 
projectiles;  (15)  that  at  the  annual  meeting  of  the  company 
held  December  11,  1915,  a  general  statement  of  the  condition 
of  the  company  as  of  October  31,  1915,  was  submitted  by  the 
executive  committee,  which  statement  is  made  part  of  the  bill 
as  "Ebchibit  F",  showing  sales  as  follows :  "Open  Hearth  De- 
partment, $932,129.52;  Seamless  Cylinder  Department,  $518,- 
076.30;  Projectile  Department,  $1,280,790.25;  Coil  Department, 
$102,973.12;  Shrapnel  Department,  $5,084.00;  Total  sales,  $2,- 
839,053.19;  Total  of  Inter-department  charges,  $398,333.84", 
making  "total  output  for  the  year  of  $3,237,387.03".  This 
statement  also  shows  "gross  profits  $491,773.77;  net  earnings 
for  the  year,  $378.006.16" ;  after  deducting  interest  and  discount 
charges,  "net  profits  of  $332,178.24;"  after  charging  oflf  "worth- 
less accounts  and  preferred  stock  dividend  accrued  amountmg 
to  $166,469.02;"  it  shows  a  "net  increase  of  surplus  of  $165,- 
709.22";  that  this  statement  is  false  and  fraudulent  in  that  it 
concealed  and  did  not  show  large  profits  which  the  company 
had  earned  and  did  not  include  the  customary  statement  of 
the  company  showing  the  condition  as  to  orders  on  file,  value 
of  the  same,  and  estimated  profits  from  the  same  and  amount 
of  available  tonnage  to  be  sold  during  the  next  quarter;  that 
the  above  information  was  within  the  knowledge  of  defendants 
both  before  and  at  the  time  of  the  meeting;  that  said  infor- 
mation was  concealed  and  not  permitted  to  be  included  in  the 
statement  and  that  Hildrup,  acting  for  himself,  Tracy  and 
Starkey,  and  with  their  knowledge,  concealed  orders  for  mu- 
nitions by  keeping  them  in  his  private  possession  and  not  keep- 
ing said  orders  in  the  records  of  the  company,  for  the  purpose 
of  obtaining  the  stock  at  much  less  than  it  was  worth;  (16) 
that  some  time  in  December,  1915,  Hildrup  notified  plaintiff 
that  he  decided  to  exercise  his  option  and  on  December  22, 
1915,  paid  $1,000  in  payment  of  said  stock  and  plaintiff  then 
transferred  the  same  to  Hildrup;  (17)  that  at  the  time  of  and 
^rior  to  the  acquisition  of  plaintifTs  stock,  Tracy  and  Starkey 
•had  knowledge  of  the  fraudulent  manner  in  which  the  stock 
was  procured  and  that  the  defendants  knowingly,  intentionally 
and  fraudlently  concealed  and  withheld  from  plaintiff  informa- 
tion of  any  and  all  orders  for  war  munitions,  the  true  con- 
dition of  the  company,  and  the  then  and  prospective  worth 
of  the  stock,  as  well  as  other  confidential  information  of  which 
they  were  in  possession,  which  information  they  also  with- 
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held  from  J.  Hervey  Fatten,  E.  Z.  Wallower,  the  other  di- 
rectors, and  also  the  stockholders,  for  the  purpose  of  enabling 
Hildrup  to  procure  the  plaintiff's  stock  at  less  than  its  real 
and  immediate  prospective  value,  in  order  to  secure  for  them- 
selves the  large  profits  thereon  which  they  expected  to  real- 
ize on  large  orders  for  war  munitions  which  the  company 
then  had  and  anticipated;  (18)  that  Hildrup,  Tracy  and  Stark- 
ey  divided  among  themselves,  together  with  other  stock  ac- 
quired, the  said  twenty  shares  fraudulently  procured  from 
plaintiff;  (19-43)  that  beginning  with  May  15,  1916,  less  than 
five  months  after  Hildrup  exercised  the  option  to  purchase 
the  plaintiff's  stock,  dividends  aggregating  950%,  or  $9,500  on 
plaintiff's  stock,  up  to  December  27,  1918,  and  also  50%  in 
1919,  50%  in  1920,  and  10%  in  January  1921,  were  paid  to  de- 
fendants and  that  they  knew  at  the  time  said  option  was  pro- 
cured that  the  company  was  about  to  declare  large  dividends 
out  of  large  profits  realized,  and  about  to  be  realized,  on  or- 
ders for  war  munitions,  and  concealed  and  withheld  this  in- 
formation from  the  plaintiff  for  the  purpose  of  procuring  his 
stock  for  much  less  than  it  was  worth;  (44)  that  according 
to  the  books  of  the  company,  on  December  1,  1915,  Hildrup 
had  standing  in  his  name  4,004  shares,  Tracy  3,929  shares, 
and  Starkey  600  shares;  that  on  May  15,  1916,  when  the  first 
dividend  was  declared,  they  each  owned  and  had  standing  in 
their  names  5,288  shares  which  included  the  20  shares  of 
plaintiff,  the  total  number  of  shares  outstanding  being  18,330; 
(45)  that,  acting  for  himself,  Tracy  and  Starkey,  Hildrup  by 
such  fraudulent  "misrepresentations  and  concealment,  induced 
plaintiff  to  sell  his  stock,  and  that  plaintiff  was  misled  by  the 
false  statements  in  the  letter  of  March  3,  1915;  (46)  that  had 
not  the  false  and  fraudulent  representations  been  made  and 
the  information  withheld,  plaintiff  would  not  have  sold  his 
stock  nor  signed  the  option ;  (47)  that  the  plaintiff's  20  shares 
of  stock  had  an  uncertain  and  unknown  market  value  before 
he  signed  said  option  and  up  to  the  time  of  the  filing  of  the 
bill  had  an  uncertain  and  unknown  market  value;  that  there 
was,  and  is,  none  of  such  stock  on  the  market;  (48)  that 
plaintiff  had  no  knowledge  of  the  real  financial  condition  of 
the  company,  nor  of  the  real  or  prospective  value  of  the  stock 
and  did  not  learn  that  the  representations  made  to  him  by 
Hildrup  were  false  and  fraudulent  or  that  valuable  informa- 
tion was  concealed  from  him  concerning  the  real  and  imme- 
diate prospective  value  of  the  stock  until  some  time  in  the 
month  of  October,  1920;  that  as  soon  as  he  learned  thereof 
he  placed  the  matter  in  the  hands  of  his  attorneys,  through 
whom  demand  was  made  for  the  return  of  the  stock  and  for 
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an  accounting  of  the  profits  and  dividends,  and  that  said  de- 
mand was  refused;  (49)  that  the  company  had  realized  large 
profits  on  orders  for  munitions  and  had  assured  net  profits 
sufficient  to  pay  off  all  of  its  indebtedness  and  all  of  its  pre- 
ferred stock  and  to  pay  large  dividends  on  its  common  stock 
before  and  at  the  time  Hildrup  exercised  said  option,  which 
information  respecting  the  orders  and  earnings  the  said  Hild- 
rup, Tracy  and  Starkey  concealed  and  instructed  the  book- 
keeper and  other  office  employes  to  give  no  information  of 
the  present  earnings  to  any  stockholders  or  other  persons; 
(50)  that  plaintiff  did  not  have  the  information  which  Hildrup, 
Tracy  and  Starkey  concealed  and  which  it  was  necessary  for 
him  to  have  to  protect  his  rights,  either  at  the  time  he  signed, 
or  at  the  time  he  executed,  the  option;  that  when  he  first 
learned  of  the  fraudulent  acts  and  misrepresentations,  he 
investigated  the  facts  and  as  soon  as  he  had  sufficient  infor- 
mation to  prepare  his  bill  of  complaint,  the  same  was  pre- 
pared and  printed;  (51)  that  Hildrup  died  on  May  14,  1920, 
having  made  his  last  will  and  testament  January  31,  1917, 
wherein  he  had  bequeathed  $25,000  to  St.  Stephen*s  Protestant 
Episcopal  Church  of  Harrisburg;  and  to  his  wife,  in  addition 
to  a  life  estate,  the  sum  of  $50,000,  and  bequeathed  and  de- 
vised his  residuary  estate  to  the  Commonwealth  Trust  Com- 
pany and  appointed  the  Commonwealth  Trust  Company  his 
Executor. 

The  bill  prays  that  the  assignment  of  the  twenty  shares  of 
stock  be  declared  void  and  that  respondents  be  directed  to 
reassign  the  same;  that  respondents  be  directed  to  account 
for  the  dividends,  with  interest. 

OUTLINE  OF  DEMURRERS 

The  defendants  filed  a  joint  demurrer,  assigning  as  grounds 
therefor  that  the  bill  shows  that  the  -plaintiff  has  an  adequate 
remedy  at  law;  that  it  shows  no  cause  of  action  entitling  him 
to  any  relief;  that  it  does  not  show  that  any  misrepresenta- 
tions alleged  in  the  bill  to  be  made  to  him  were  false  or  ma- 
terial; that  it  does  not  allege  specifically  what  such  misrep- 
resentations were,  or  in  what  particulars  false,  or  in  what  way 
they  were  material,  nor  what  the  alleged  concealments  were, 
or  that  they  were  of  the  character  of  the  information  due  to 
the  plaintiff  from  the  defendants;  that  the  plaintiff  has  been 
guilty  of  such  laches  by  delaying  until  after  the  death  of 
Hildrup  as  to  bar  him  from  relief,  especially  because  he  has 
failed  to  set  forth  the  impediments  to  an  earlier  presentation 
of  his  claim,  how  he  came  to  be  so  long  ignorant  of  his  rights 
and  the  means  used  by  defendants  or  any  of  them  to  keep  him 
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in  ignorance  and  how  he  first  came  to  a  knowledge  of  the 
matters  alleged;  that  the  plaintiff  had  from  March  15,  1915, 
when  he  signed  the  option,  to  December  22,  1915,  when  he 
transferred  his  stock,  ample  time  to  inquire  and  to  learn  the 
truth  or  falsity  of  any  representations,  and  by  his  failure  so 
to  do  and  to  rescind  his  contract,  he  must  be  held  to^have 
elected  to  affirm  the  same ;  that  the  statements  and  averments 
alleged  to  be  false  are  not  material  statements  and  averments, 
nor  of  such  a  characer  as  a  reasonable  man  should  rely  upon 
to  be  induced  to  part  with  his  property ;  that  the  bill  does  not 
set  forth  what  fraudulent  acts  or  representations  Tracy  and 
Starkey  had  knowledge  of  through  which  Hildrup  procured 
the  stock;  that  the  plaintiff  has  not  shown  wherein  the  letter 
of  March  3,  1915,  was  false  or  fraudulent,  or  material,  or  how 
any  statement  therein  could  have  misled  and  deceived  as  to 
the  real  worth  of  the  stock;  that  it  does  not  appear  that  the 
plaintiff  could  have  any  knowledge  of  the  matters  alleged  witK 
reference  to  the  letters  addressed  to  the  representatives  of  the 
estates  of  Wm.  B.  Hughes,  deceased,  or  that  the  same  were 
false  or  could  in  any  way  mislead  the  plaintiff;  that  it  does 
not  appear  that  the  plaintiff  at  any  time  attempted  to  make 
any  inquiry  of  the  proper  officials  of  the  company  as  to  the 
value  of  his  stock  or  for  information  to  determine  such  value, 
even  after  the  statement  submitted  December  11,  1915,  by 
which  it  appeared  that  the  company  had  almost  entirely  been 
engaged  in  the  manufacture  of  munitions,  and  from  which  it 
appeared  large  profits  had  been  made. 

After  the  bill  was  amended,  pursuant  to  leave  granted  De- 
cember 7,  1921,  the  same  demurrer  was  refiled  with  an  ad- 
ditional joint  demurrer  averring  that  the  amendments  were 
immaterial  and  without  substance ;  that  they  were  made  more 
than  eight  months  after  the  demurrer  was  filed  and  must  be 
considered  vexatious  and  for  the  purpose  of  delay.  Separate 
demurrers  of  the  Commonewalth  Trust  Company,  as  executor 
and  trustee,  under  the  will  of  William  T.  Hildrup,  deceased, 
set  up  in  each  case  that  it  was  improperly  joined  with  the 
other  defendants,  said  Hildrup  having  died  prior  to  the  filing 
of  the  bill,  and  averred  laches  in  not  filing  the  bill  for  nearly 
six  years  after  the  alleged  cause  of  action  arose,  and  nearly  ten 
months  after  the  death  of  Hildrup,  without  an  adequate  excuse 
for  such  delay. 

DISCUSSION 

We  cannot  say  that  the  amendments  allowed  December  7, 
1921,  are  vexatious  and  filed  merely  for  delay,  and  therefore 
overrule  the  demurrer  in  that  respect. 
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The  demurrers  otherwise  raise  the  questions,  whether  (1) 
there  is  an  adequate  remedy  at  law;  (2)  a  misjoinder  of 
parties;  (3)  whether  the  plaintiff  has  been  guilty  of  laches; 
and  (4)  whether  the  bill  sufficiently  shows  any  fraud  of  viola- 
tion of  duty  which  the  defendants  owed  the  plaintiff. 

1.  The  defendants  have  demurred  on  the  ground  that  the 
plaintiff  has  an  adequate  remedy  at  law,  but  have  not  pressed 
this  reason.  The  plaintiff's  bill  asks  for  a  recision  of  the  con- 
tract for  the  sale  of  his  stock,  on  the  ground  that  a  fraud  was 
perpetrated  upon  him,  and  for  a  reassignment  of  that  stock 
by  the  defendants  and  a  payment  by  them  of  the  dividends 
which  have  been  received  upon  the  stock  since  he  delivered  it. 

The  bill  is  based  upon  an  alleged  fraud  perpetrated  by  mem- 
bers of  a  board  of  directors  upon  a  stockholder.  Fraud  is  the 
basis  of  the  bill ;  recision  of  the  contract,  reassignment  of  the 
stock,  and  the  payment  of  money,  the  remedies  sought.  We 
do  not  know  in  what  form  of  action  at  law  the  plaintiff  could 
adequately  secure  these  remedies.  A  remedy  at  law  does  not 
deprive  equity  of  jurisdiction  unless  the  remedy  is  adequate 
(P.  R.  R.  Co.  vs  Bogert,  209  Pa.  589,  601,  Blair  vs  Supreme 
Council  A.  L.  of  H.,  208  Pa.  262),  and  the  remedy  must  be 
as  clear,  complete  and  efficient  as  the  remedy  in  equity.  P. 
R.  R.  Co.  vs  Bogert,  209  Pa.  589;  Gray  vs  Citizens  Gas  Co., 
206  Pa.  303;  Corbe  vs  Burkert,  33  Pa.  Super.  Ct.  317. 

In  Wagner  vs  Fehr,  211  Pa.  435,  440,  it  is  said : 

"As  to  adequacy  of  the  remedy  at  law  ousting  the  juris- 
diction of  equity,  it  is  said  in  24  Am.  &  Eng.  Ency.  of  Law 
(2  Ed.)  642:  *To  justify  a  Court  of  Equity  in  denying  the  re- 
lief by  way  of  recision  or  cancellation,  it  is  not  enough  that 
the  complainant  can  avail  himself  of  some  remedy  or  defense 
in  a  court  of  law;  but  such  remedy  or  defense  must  meet  all 
the  requirements  of  justice  and  of  its  prompt  administration, 
and  be  in  all  respects  as  adequate  and  satisfactory  as  the  re- 
lief furnished  by  a  court  of  equity ;  and  if  it  is  in  any  way  de- 
fective relief  in  equity  will  not  be  denied'." 

See  also  Porter  vs  Healy,  244  Pa.  427. 

Without  further  discussing  this  subject,  or  citing  additional 
authorities,  upon  a  proposition  which  seems  to  us  so  plain, 
we  conclude  that  the  plaintiff  has  not  an  adequate  remedy  at 
law. 

(2)  The  Commonwealth  Trust  Company,  both  as  executor 
and  trustee  under  the  will  of  William  T.  Hildrup,  Jr.,  de- 
ceased, demurs  on  the  ground  that  as  such  executor  and  trus- 
tee it  has  been  improperly  joined,  and  sued  jointly,  v^th  the 
other  defendants  who  are  alive,  the  sa^d  William  T.  Hildrup, 
Jr.,  having  died  prior  to  the  filing  of  the  bill  of  complaint. 
There  is  no  doubt  that  representatives  of  a  deceased  defend- 
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ant  cannot  be  sued  jointly  at  law,  in  contract,  with  living  co- 
defendants,  where  the  suit  is  brought  after  the  death  of  the  de- 
cedent, but  if  the  suit  was  brought  before  the  death,  his  per- 
sonal representatives  may  be  substituted.  In  the  case  of  the 
death  of  a  joint  tort  feaser,  no  suit  can  be  brought  against  his 
personal  representatives,  jointly  with  the  other  defendants 
whether  the  suit  has  been  begun  prior  to  or  after  the  death 
of  one  joint  tort  feaser.  If  the  action  survives  against  the 
decedent's  representatives,  it  must  be  carried  on  separately 
at  law.  Dingman  vs  Amsink,  77  Pa.  114;  Hoskinson  vs  Elliott, 
62  Pa.  393 ;  Ash  vs  Guie,  97  Pa.  493 ;  3  Troubat  &  Haly,  6th 
Ed.  2036;  Gither  vs  Clark,  158  Pa.  616,  620.  The  reason  for 
the  law  requiring  separate  suits  against  decedent's  estates 
under  these  circumstances  is  because  of  the  limitations  of  the 
law  in  rendering  the  proper  judgment,  and  also  because  **one 
is  to  be  charged  de  bonis  testatoris  and  the  other  de  bonis 
propriis".    15  Ency.  of  PI.  &  Pr.  p.  562. 

In  Mechanics'  and  Tradesmen's  Insurance  Co.  vs  Spang,  5 
Pa.  113,  115,  it  is  said: 

'*How  the  sarrte  judgment  could  have  been  rendered,  or 
the  same  execution  awarded,  against  the  surviving  defendants 
and  the  executors  of  the  dead  one,  is  not  easy  to  conceive." 

But  even  at  law  the  later  tendency  to  relax  the  strict  rules 
is  manifest. 

"As  the  case  now  stands,  we  have  judgment,  as  well  against 
the  administrators  of  the  decedent,  as  against  the  living  obligor, 
and  thus  the  expenses  and  costs  of  a  second  suit  are  saved. 
Again,  the  incongruity  of  such  a  judgment  is  but  imaginary. 
There  is  certainly  no  difficulty  in  enforcing  it.  Had  the  death 
occurred  immediately  after  the  judgment,  its  position  v/ith 
reference  to  collection  would  have  been  precisely  what  it  is 
now,  and  yet  we  apprehenc^  no  lawyer  would  feel  much 
embarrassment  over  a  case  of  that  kind.  *  *  *  The 
tendency  of  our  laws  has  been  to  avoid,  as  far  as  possible, 
the  multiplicity  and  circuity  of  actions  and  to  abolish  such 
technicalities  as  stand  in  the  way  of  prompt  justice."  Dingman 
vs  Amsink,  77  Pa.  114,  118. 

But  in  equity  the  rule  has  always  been  diflferent. 

In  the  case  of  Hamilton  vs  R.  R.  Co.,  144  U.  S.  34,  60,  which 
was  a  bill  against  a  railroad  company,  certain  living  persons, 
and  the  administrator  of  a  deceased  person,  it  is  said : 

"It  was  urged  that  the  administrator  should  not  have  been 
joined  with  living  parties,  and  we  are  asked,  what  execution 
would  issue  on  a  judgment  against  a  survivor  and  the  repre- 
sentative of  a  deceased  party?  If  this  were  a  judgment  at 
law  there  would  have  been  more  force  in  this  suggestion ;  but 
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a  court  of  equity  can  always  mould  its  decrees  to  meet  the 
difficulties  of  the  case,  and  do  no  injustice  to  anyone." 

"The  equitable  doctrines  with  respect  to  parties  and  judg- 
ments are  wholly  unlike  those  which  prevail  at  the  common 
law,  different  in  their  fundamental  conceptions,  in  their  prac- 
tical operation,  in  their  adaptability  to  circumstances,  and  in 
their  results  upon  the  rights  and  duties  of  litigants.  The 
governing  motive  of  equity  in  the  administration  of  its 
remedial  system  is  to  grant  full  relief,  and  to  adjust  in  the 
one  suit  the  rights  and  duties  of  all  the  parties,  which  grow 
out  of  or  are  connected  with  the  subject  matter  of  that  suit. 
Its  fundamental  principle  concerning  parties  is  that  all  per- 
sons in  whose  favor  or  against  whom  there  might  be .  a 
recovery,  however  partial,  and  also  all  persons  who  are  so 
interested,  although  indirectly,  in  the  subject  matter  and  the 
relief  granted,  that  their  rights  or  duties  may  be  affected  by 
the  decree,  although  no  substantial  recovery  can  be  obtained 
either  for  or  against  them,  shall  be  made  parties  to  the  suit.*' 
1  Pomeroy's  Eq.  Jur.  3d  Ed.  114. 

See  also  21  C.  J.  "Equity,"  Sec.  253;  15  Ency,  of  PI.  and 
Pr.  584-588. 

"The  fundamental  principle  of  equity  in  relation  to  judg- 
ments is,  that  the  court  *  *  *  shall  grant  the  particular 
remedy  appropriate  in  amount  and  nature  to  each  of  those 
entitled  to  any  relief,  and  against  each  of  those  who  are  liable, 
and  finally  shall  so  frame  its  decree  as  to  bar  all  future  claims 
of  any  party  before  it  which  may  arise  from  the  subject 
matter,  and  which  are  within  the  scope  of  the  present  adjudi- 
cation. In  rendering  its  decree,  a  court  of  equity  is  not 
hampered  by  any  of  the  arbitrary  regulations  which  restrict 
the  action  of  common  law  tribunals;  and  especially,  it  is  not 
bound  to  give  a  single  judgment  in  favor  of  the  co-plaintiffs 
regarded  as  one  body,  nor  against  the  defendants  as  a  group 
of  persons  jointly  or  equally  liable.  In  this  respect  it  possesses 
a  full  freedom  to  adapt  its  relief  to  the  particular  rights  and 
liabilities  of  each  party,  and  to  determine  the  special  interests 
of  all,  so  far  as  they  are  legitimately  connected  with  the 
subject  matter,  and  properly  within  the  scope  of  the  adjudi- 
cation."    1  Pomeroy's  Eq.  Jur.  3d  Ed.  115. 

In  this  State  there  have  been  a  number  of  instances  where 
suits  in  equity  have  been  brought  against  parties  and  the 
personal  representatives  of  a  deceased  party,  such  as  McEl- 
henny's  Appeal,  61  Pa.  188 ;  Dalzell  vs  Lewis,  252  U.  S.  283 ; 
Commonwealth  T.  I.  &  Tr.  Co.  vs  Seltzer,  227  Pa.  410. 

The  bill  of  complaint  shows  that  the  negotiations  with  the 
plaintiff  were  conducted  in  writing  by  William  T.  Hildrup. 
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If  there  was  any  misrepresentation  made  or  concealment  prac- 
ticed, it  was  primarily  done  by  Hildrup.  If  living,  he  would 
necessarily  have  been  an  important  party  defendant.  Under 
the  rules  relating  to  parties  in  equity  we  think  that  the  execu- 
tor and  trustee  under  his  will  are  properly  joined  with  the 
other  defendants  in  this  bill. 

(3)  Has  the  plaintiff  been  guilty  of  such  laches  as  will 
impel  the  court  to  withhold  relief? 

In  21  Corpus  Juris,  '^Equity,"  Sec.  211,  it  is  said: 

"Laches  in  a  general  sense  is  the  neglect,  for  an  unrea- 
sonable and  unexplained  length  of  time,  under  circumstances 
permitting  diligence,  to  do  what  in  law  should  have  been 
done.  More  specifically,  it  is  inexcusable  delay  in  asserting 
a  right ;  an  implied  waiver  arising  from  knowledge  of  existing 
conditions  and  an  acquiescence  in  them ;  such  neglect  to  assert 
a  right  as,  taken  in  conjunction  with  lapse  of  time  more  or 
less  great,  and  other  circumstances  causing  prejudice  to  an 
adverse  party,  operates  as  a  bar  in  a  court  of  equity;  such 
delay  in  enforcing  one's  rights  as  works  disadvantage  to 
another.  While  there  are  elements  in  common,  laches  is  to 
be  distinguished  from  technical  estoppel,  and  from  statutory 
limitations." 

"What  is  a  reasonable  time  within  which  to  exercise  the 
right  of  recision  is,  when  the  facts  are  undisputed,  a  question 
of  law  to  be  determined  by  the  court."  Kessler  vs  Perrong, 
22  Pa.  Super.  Ct.  578,  581. 

See  also  Leaming  vs  Wise,  7Z  Pa.  173;  Howard  vs  Turner, 
155  Pa.  349;  Wood  vs  Wood,  263  Pa.  521;  Morgan  vs  McKee, 
77  Pa.  228;  Scale  Company  vs  Woodward,  29  Pa.  Sup.  144, 
147;  Spiegelberg  vs  Karr,  24  Pa.  Super.  Ct.  339;  Armour  vs 
Beaver  Valley  Produce  Co.,  28  Pa.  Super.  Ct.  524. 

Where  a  bill  shows  upon  its  face  that  the  plaintiff,  by 
reason  of  lapse  of  time  and  of  his  own  laches,  is  not  entitled 
to  relief,  the  objection  may  be  taken  by  demurrer:  Speidel 
vs  Henrici,  120  U.  S.  377;  Wood  vs  Carpenter,  101  U.  S.  135; 
Lansdale  vs  Smith,  106  U.  S.  391 ;  Badger  vs  Badger,  2 
Wall.  87. 

"Laches  is  not  to  be  imputed  to  a  party  from  the  mere 
lapse  of  time  alone;  it  is  an  implied  waiver,  arising  from 
knowledge  of  existing  conditions  and  an  acquiescence  in  them. 
The  question  is  one  involving  equitable  principles  and  is 
determinable  from  the  particular  facts  in  each  case."  Hansell 
vs  Downey,  17  Pa.  Super.  Ct.  235,  240;  Goggins  vs  Risley, 
13  Pa.  Super.  Ct.  316,  321 ;  Seldon's  Executors  vs  Kennedy 
(Va.),  52  S.  E.  635. 
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The  letter  of  Hildrup,  asking  for  the  option,  was  dated 
March  3,  1915.  The  option  was  given  before  March  15,  1915. 
The  bill  in  this  case  was  filed  March  3,  1921,  just  six  years 
from  the  time  the  letter  was  written.  But  the  statute  of 
limitations  does  not  control  the  question  of  laches  in  equity. 
Dalzell  vs  Lewis,  252  Pa.  283;  Goggins  vs  Risley,  13  Super. 
Ct.  316,  322;  Redd  vs  Brun,  157  Fed.  190,  192. 

In  Galliher  vs  Cad  well,  145  U.  S.  368,  373,  it  is  said: 

"But  it  is  unnecessary  to  multiply  cases.  They  all  proceed 
upon  the  theory  that  laches  is  not  like  limitations,  a  mere 
matter  of  time;  but  principally  a  question  of  the  inequity,  of 
permitting  the  claim  to  be  enforced — an  inequity  founded  upon 
some  change  in  the  condition  or  relations  of  the  property  or 
the  parties."  Naylor  vs  Foreman-Blades  Lumber  Co.,  230 
Fed.  658,  671. 

"When  this  inequity  exists,  a  court  of  equity  will  refuse 
relief,  although  thei  time  which  elapsed  since  the  alleged 
injury  is  less  than  that  which  is  made  a  bar  by  the  statute 
of  limitations."  Hubbard  vs  Manhattan  Trust  Company,  87 
Fed.  51,  59. 

To  the  same  effect  are:  Alsop  vs  Riker,  155  U.  S.  448; 
Speidel  vs  Henrici,  120  U.  S.  377,  30  L.  ed.  718;  Edwards  vs 
W  estern  Maryland  R.  R.  Co.,  268  Pa.  228;  Redd  vs  Brun,  157 
Fed.  190,  192. 

In  the  cases  in  which  there  are  expressions  that  equity  gives 
effect  to  the  statute  of  limitations,  they  are  generally  coupled 
with  the  condition  that  the  situation  remains  the  same  or  that 
the  defendants  are  not  placed  in  a  disadvantageous  position. 
Lawrence  vs  Rokes,  61  Me.  38. 

So  that  in  considering  whether  the  plaintiff  is  guilty  of 
laches,  the  Court  must  take  into  consideration,  not  only  the 
lapse  of  time,  but  whether  there  has  been  reasonable  diligence 
to  call  into  action  the  powers  of  the  Court,  and  whether  the 
conditions  of  the  parties  have  changed  by  death  or  otherwise, 
resulting  in  the  loss  of  destruction  of  evidence. 

In  Mclntire  vs  Pryor,  173  U.  S.  35,  59,  it  is  said: 

"We  do  not  wish  to  be  understood  as  holding  that  the  plain- 
tiff, even  in  the  case  of  actual  fraud,  may  wait  an  indefinite 
time,  or  always  so  long  as  the  statute  of  limitations  would 
permit  him  to  bring  an  action  at  law  before  asserting  his 
rights;  but  where  the  fraud  is  clearly  proven,  the  court  will 
look  with  much  indulgence  upon  any  disability  under  which 
the  plaintiff  may  labor  as  excusing  his  delay.  As  was  said 
in  Townsend  vs  Vanderwerker,  160  U.  S.  171,  186:  'The 
question  of  laches  does  not  depend,  as  does  the  statute  of 
limitation,  upon  the  fact  that  certain  definite  time  has  elapsed 
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since  the  cause  of  action  accrued,  but  .whether,  under  all  the  I 

circumstances  of  the  particular  case,  plaintiff  is  chargeable 
with  a  want  of  due  diligence  in  failing  to  institute  proceedings 
before  he  did/  " 

**In  a  case  of  an  active  and  continuing  fraud,"  the  Court 
should  not  be  satisfied  with  evidence  of  laches  unless  it 
amounts  to  proof  of  assent  or  acquiescence.  Saxlehner  vs 
Eisner  &  Mendelson  Company,  179  U.  S.  19,  39.  But  a  plain- 
tiff may  be  held  to  be  guilty  of  laches  when  the  time  does 
not  exceed  four  months,  as  in  the  case  of  Leaming  vs  Wise, 
73  Pa.  173;  one  year,  as  in  the  case  of  Muehlof  vs  Boltz,  ?15 
Pa.  124,  129,  or  twenty-six  years,  as  in  the  case  of  Meader  vs 
Norton,  11  Wall.  442. 

In  determining  whether  the  plaintiff  has  been  guilty  of 
laches,  the  Court  will  inquire  (a)  whether  he  has  been  diligent 
to  learn  the  facts  on  which  he  relies;  (b)  does  his  bill  show 
when,  how  and  through  what  efforts  the  discovery  of  the 
fraud  was  made;  (c)  whether  he  acted  promptly  to  rescind; 
(d)  whether  the  conditions  have  been  changed  by  death  or 
otherwise,  or  evidence  lost;  (e)  whether  the  plaintiff  was 
awaiting  the  outcome  of  a  speculative  transaction. 

(a)  A  plaintiff  must  be  diligent :  In  Hammond  vs  Hopkins, 
143  U.  S.  224,  250,  it  is  said : 

"No  rule  is  better  settled  than  that  a  court  of  equity  will 
not  aid  a  party  whose  application  is  destitute  of  conscience, 
good  faith  and  reasonable  diligence,  but  will  discourage  stale 
demands,  for  the  peace  of  society,  by  refusing  to  interfere 
where  there  have  been  gross  laches  in  prosecuting  rights,  or 
where  long  acquiescence  in  the  assertion  of  adverse  rights 
has  occurred."  Godden  vs  Kimmel,  99  U.  S.  201,  211 ;  Foster 
vs  the  M.  C.  &  L.  M.  R.  Co.,  146  U.  S.  88. 

"It  is  an  inherent  doctrine  of  equity  jurisprudence  that 
nothing  less  than  conscience,  good  faith,  and  reasonable  dili- 
gence can  call  courts  of  equity  into  activity,  and  that  they 
will  not  grant  aid  to  a  litigant  who  has  negligently  slept  on 
his  rights  and  suffered  his  demand  to  become  stale  where 
injustice  would  be  done  by  granting  the  relief  asked.  It  is 
therefore  a  general  rule  that  laches  or  staleness  of  demand 
constitutes  a  defense  to  the  enforcement  of  the  right  or  de- 
mand so  neglected.  This  doctrine  has  existed  since  the 
beginning  of  equity  jurisdiction,  independently  of  statutes  of 
limitations,  although  it  is  more  or  less  affected  in  its  opera- 
tion by  these  statutes.  The  doctrine  is  based  in  part  on  the 
injustice  that  might  result  from  the  enforcement  of  long 
neglected  rights,  and  the  difficulty,  if  not  the  impossibility, 
of  ascertaining  the  truth  of  the  matters  in  contro^^ersy  and 
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doing  justice  between  the  parties,  and  in  part  on  grounds  of 
public  policy,  its  aim  being  the  discouragement  for  the  peace 
and  repose  of  society,  of  stale  and  antiquated  demands." 
21  C.  J.  "Equity,"  Sec.  212  and  notes. 

"Laches  is  not  excused  by  simply  saying:  1  did  not  know.' 
If  by  diligence  a  fact  can  be  ascertained,  the  want  of  knowl- 
edge so  caused  is  no  excuse  for  a  stale  claim.  The  test  is  not 
what  the  plaintiff  knows,  *but  what  he  might  have  known 
by  the  use  of  the  means  of  information  within  his  reach, 
with  the  vigilance  the  law  requires  of  him  :*  "  Scranton  Gas 
&  Water  Co.  vs  Lackawanna  Iron  &  Coal  Co.,  167  Pa.  136; 
Taylor  vs  Coggins,  244  Pa.  228,  231. 

(b)  The  bill  must  sufficiently  disclose  when,  how  and 
through  what  efforts  the  fraud  was  discovered. 

It  is  encumbent  upon  a  plaintiff  to  make  bona  fide  efforts 
to  discover  the  fraud  which  he  alleges  was  perpetrated  where 
there  has  been  a  considerable  period  of  time  elapsed  before 
resort  to  equity. 

'Where  on  the  face  of  the  bill  it  appears  that  there  has 
been  unreasonably  long  delay  in  instituting  the  suit  so  that 
apparently  plaintiff  has  been  guilty  of  laches,  the  bill  must 
by  specific  averment  account  for  and  excuse  the  delay. 
♦  ♦  ♦  Failure  sufficiently  to  excuse  laches,  where  such 
excuse  is  necessary,  renders  the  bill  demurrable.  The  allega- 
tions in  the  bill  to  excuse  apparent  laches  must  be  of  facts 
and  circumstances,  stated  with  definiteness  and  certainty,  and 
no  mere  generality  of  statement  will  suffice.  *  ♦  *  Where 
ignorance  of  rights  or  wrongs  is  relied  on  to  account  for 
laches,  this  fact  must  be  plainly  alleged  in  the  bill.  A  general 
averment  of  plaintiff's  ignorance  of  his  rights  is  insufficient; 
he  must  allege  why  he  was  so  long  in  ignorance  and  the 
means  used  to  keep  him  so,  that  the  facts  could  not  have 
been  discovered  by  the  exercise  of  due  diligence,  and  must 
acquit  himself  of  all  knowledge  of  facts  which  would  put  him 
on  inquiry.  It  is  particularly  necessary  to  allege  positively 
and  distinctly  how  and  when  knowledge  of  the  matter  first 
came  to  him."    21  C.  J.  "Equity,"  Sec.  422. 

In  Hardt  vs  Heidweyer,  152  U.  S.  547,  558,  it  is  said: 

"It  is  well  settled  that  a  party  who  seeks  to  avoid  the  con- 
sequences of  an  apparently  unreasonable  delay  in  the  assertion 
of  his  rights  on  the  ground  of  ignorance,  must  allege  and 
prove,  not  merely  the  fact  of  ignorance,  but  also  when  and 
how  knowledge  was  obtained,  in  order  that  the  court  may 
determine  whether  reasonable  effort  was  made  by  him  to 
ascertain  the  facts." 
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In  Stearns  vs  Page,  1  Story  204,  215,  Mr.  Justice  Story  said: 

"General  allegations  ,that  there  has  been  fraud,  or  mistake, 
or  concealment,  or  mispresentation,  are  too  loose  for  purposes 
of  this  sort.  The  charges  must  be  reasonable,  definite,  and 
certain  as  to  time,  and  occasion,  and  subject  matter.  And 
especially  must  there  be  distinct  averments  of  the  time  when 
the  fraud,  mistake,  concealment,  or  misrepresentation  was 
discovered,  and  how  discovered,  and  what  the  discovery  is; 
so  that  the  court  may  clearly  see,  whether,  by  the  exercise 
of  ordinary  diligence,  the  discovery  might  have  been  before 
made.  For,  if  by  such  diligence  the  discovery  might  have 
been  before  made,  the  bill  has  no  foundation  on  which  it  can 
stand  in  equity,  on  account  of  the  laches  *  *  *  b^t  the 
bill  does  not  state  what  particular  discoveries  have  been  ob- 
tained, or  when  they  were  obtained,  or  by  what  inquiries,  or 
in  what  manner,  or  at  what  time." 

This  case  was  affirmed  in  7  Howard,  819;  Hammond  vs 
Hopkins,  143  U.  S.  224,  251,  252. 

"The  party  who  makes  such  an  appeal  should  set  forth  in 
his  bill  specifically  what  were  the  impediments  to  an  earlier 
prosecution  of  his  claim."  Badger  vs  Badger,  2  Wall.  87,  95 ; 
Godden  vs  Kimmell,  99  U.  S.  201,  211. 

"The  general  allegation  in  the  bill  to  the  effect  that  because 
of  the  'continuous  character*  of  the  acts  complained  of,  and 
the  'continuous  character'  of  the  concealment,  the  plaintiff 
remained  in  ignorance  of  the  true  character  of  the  property 
until  June,  1910,  docs  not  bring  the  plaintiff  within  the  rule 
above  stated.  In  its  final  analysis  it  is  merely  an  allegation  of 
ignorance  at  one  time  and  knowledge  at  another."  United 
States  vs  Puget  Sound  Traction,  Light  &  P.  Co.,  215  Fed. 
436,  439,  440. 

Where  sources  of  information  are  at  hand  and  one  does  not 
take  the  trouble  to  investigate,  lack  of  knowledge  will  not 
excuse  him  in  order  to  prevent  the  application  of  the  doctrine 
of  laches.  Dalsezz  vs  Lewis,  252  Pa.  283,  289;  Smith  vs 
Blachley,  198  Pa.  173,  180. 

"The  common  language  of  the  books  is  that  general  allega- 
tions of  ignorance  at  one  time,  and  knowledge  at  another,  is 
of  no  effect.  Tf  the  plaintiff  made  any  particular  discovery, 
it  should  be  stated  when  it  was  made,  what  it  was,  and  how 
it  was  made,  and  why  it  was  not  made  sooner.  *  *  * 
Means  of  knowledge  is  the  same  thing  in  effect  as  knowledge 
itself.' "  Kessler  vs  Ensley  Co.,  123  Fed.  546,  566. 

There  must  be  something  more  than  "forethought  in  one 
condition  of  things  and  afterthought  in  another."  Wood  vs 
Carpenter,  101  U  S.  135,  140. 
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"When  it  is  said  *  *  ♦  that  a  party  cannot  be  charged 
with  laches,  until  the  discovery  of  the  fraud,  it  is  not  meant 
that  he  can  shut  his  eyes  to  obvious  facts."  Goggins  vs 
Risley,  13  Pa.  Super.  Ct.  316,  322. 

"The  defense  of  want  of  knowledge  on  the  part  of  one 
charged  with  laches  is  one  easily  made,  easy  to  prove  by  his 
own  oath,  and  hard  to  disprove;  and  hence  the  tendency  of 
courts  in  recent  years  has  been  to  hold  the  plaintiff  to  a  rigid 
compliance  with  the  law  which  demands,  not  only  that  he 
should  have  been  ignorant  of  the  fraud,  but  that  he  should 
have  used  reasonable  diligence  to  have  informed  himself  of 
all  the  facts."    Foster  vs  M.  C.  etc.,  R.  R.  Co.,  146  U.  S.  88,  99. 

So,  when  a  plaintiff  has  stood  by  and  allowed  conditions 
to  change  or  evidence  to  be  lost  whereby  the  defendant  is 
put  in  a  worse  position  or  unable  to  defend,  the  plaintiff 
cannot  recover. 

(c)  The  plaintiff  must  act  promptly  to  rescind.  It  has 
been  uniformly  held  that  "in  cases  of  this  character  the  con- 
tract is  voidable  ♦  *  *  upon  discovery  of  the  fraud.  He 
must  rescind  promptly  upon  the  discovery,  or  a  conclusive 
presumption  of  ratification  will  arise,  but  he  is  not  put  to  his 
election  until  he  knows,  or  ought  to  have  known,  of  the 
fraud."  Mann  vs  Salsburg,  17  Pa.  Super.  Ct.  280,  284;  Kessler 
vs  Ensley,  123  Fed.  546,  565;  Dunn  vs  Columbia  National 
Bank,  204  Pa.  53,  57 ;  Automobile  Finance  Co.  vs  Rosenheim, 
73  Pa.  Super.  Ct.  546. 

In  Mahaffey  vs  Ferguson,  156  Pa.  156,  it  is  held: 
"Where  a  sale  is  consummated  by  means  of  fraud,  the 
vendee,  upon  the  discovery  of  the  fraud,  has  a  right  either 
to  affirm  or  disaffirm  the  purchase.  If  the  latter,  it  is  his 
duty  to  do  so  promptly,  when  the  parties  can  be  restored 
to  their  original  position." 

See  also  Hansell  vs  Downing,  17  Pa.  Super.  Ct.  235,  240; 
Hilliard  vs  Wood  Carving  Co.,  173  Pa.  1,  11;  Leaming  vs 
Wise,  73  Pa.  173,  176;  Howard  vs  Turner,  155  Pa.  349,  357; 
Muehlof  vs  Boltz,  215  Pa.  124,  129;  Money  weight  Scale  Co. 
vs  Woodward,  29  Pa.  Super.  Ct.  142 ;  Avondale  Marble  Co.  vs 
Wiggins,  12  Super.  Ct.  577;  Acetylene  Co.  vs  Smith,  10  Pa. 
Super.  Ct.  61,  65;  Andriessen's  Appeal,  123  Pa.  303;  Morgan 
vs  McKee,  77  Pa.  228,  231. 

(d)  Where  the  parties  cannot  be  put  in  the  same  position, 
a  court  will  grant  relief  only  where  the  equities  imperatively 
demand  it. 

In  Grimes  vs  Saunders,  93  U.  S.  55,  62,  it  is  said : 
"A  court  of  equity  is  always  reluctant  to  rescind,  unless 
the  parties  can  be  put  back  in  status  quo.     If  this  cannot  be 
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done,  it  will  give  such  relief  only  where  the  clearest  and 
strongest  equity  imperatively  demands  it." 

In  Lawrence  vs  Rokes,  61  Maine  38,  42,  it  is  said: 

"Accordingly,  if  by  the  laches  and  delay  of  the  complainant 
it  has  become  doubtful  whether  the  other  parties  can  be  in 
a  condition  to  produce  the  evidence  necessary  to  a  fair  pre- 
sentation of  the  case  on  their  part,  or  it  appears  that  they 
have  been  deprived  of  any  just  advantage  which  they  might 
have  had  if  the  claim  had  been  put  forward  before  it  became 
stale  and  antiquated;  or  if  they  be  subjected  to  any  hardship 
which  might  have  been  avoided  by  more  prompt  proceedings, 
although  the  full  time  may  not  have  elapsed,  which  woufd 
be  required  to  bar  any  remedy  at  law,  the  court  will  de^l 
•with  the  remedy  in  equity  as  if  barred. '* 

"Laches,  in  legal  significance,  is  hot  mere  delay,  but  delay 
that  works  disadvantage  to  another.  So  long  as  the  parties 
are  in  the  same  condition,  it  matters  little  whether  one  presses 
a  right  promptly  or  slowly,  within  limits  allowed  by  law ;  but 
when,  knowing  his  rights,  he  takes  no  step  to  enforce  them 
until  the  condition  of  the  other  party  has,  in  good  faith,  be- 
come so  changed  that  he  cannot  be  restored  to  his  former 
state,  if  the  right  be  then  enforced,  delay  becomes  inequitable, 
and  operates  as  estoppel  against  the  assertion  of  the  right. 
The  disadvantage  may  come  from  loss  of  evidence,  change  of 
t'tle,  intervention  of  equities,  and  other  causes;  but  when  a 
court  sees  negligence  on  one  side  and  injury  therefrom  on 
the  other  it  is  a  ground  for  denial  of  relief."  Chase  vs  Chase, 
37  Atl.  804,  805.    ^  • 

This  principle  is  repeated  and  sustained  in  many  cases, 
among  which  are:  Muehlof  vs  Boltz,  215  Pa.  124,  129; 
Mahaffey  vs  Ferguson,  156  Pa.  156;  Hubbard  vs  Manhattan 
Trust  Co.,  87  Fed.  51,  59;  Harwood  vs  R.  R.  Co.,  17  Wall. 
78,  81;  Dunbar's  Estate,  51  Pa.  Super.  Ct.  216;  Dalzell  vs 
Lewis,  252  Pa.  283,  287;  Hilliard  vs  Wood  Carving  Co.,  173 
Pa.  1;  Mclntire  vs  Pryor,  173  U.  S.  38;  Wilson  vs  Wilson 
(Ore.),  69  Pac.  923;  Whitney  vs  Fox,  166  U.  S.  637;  Seldgn's 
Executors  vs  Kennedy,  52  S.  E.  (Va.)  635,  637. 

Particularly  is  the  rule  applied  where  the  changed  condi- 
tion results  from  the  death  of  one  of  the  parties  and  the 
consequent  loss  of  evidence.  It  is  held  in  Dunbar's  Estate, 
51  Pa.  Super.  Ct.  216,  223,  that  the  doctrine  of  laches  will 
not  be  applied  where  a  petition  was  presented  a  year  and 
a  half  after  the  decedent's  death  "and  no  circumstances  arc 
alleged  from  which  it  can  be  inferred  that  anyone  suffered 
or  could  have  suffered  by  this  short  delay."  Montgomery 
Bros,  vs  Montgomery,  269  Pa.  332. 
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In  Hammond  vs  Hopkins,  143  U.  S.  224,  250,  it  is  said  that 
a  court  will  not  aid  a  party  where  there  has  been  gross 
laches  in  prosecuting  rights,  and  that: 

**The  rule  is  peculiarly  applicable  where  the  difficulty  of 
doing  entire  justice  arises  from  the  death  of  the  principal 
participants  in  the  transactions  complained  of  or  of  the  wit- 
ness or  witnesses  or  by  reason  of  the  original  transactions 
having  become  obscured  by  time  as  to  render  the  ascertain- 
ment of  the  exact  facts  impossible." 

In  Jenkins  vs  Pye,  12  Peters  712,  it  is  said  that  the  death 
of  the  party  is  sometimes  of  controlling  weight.  To  the  same 
effect  are  Mackall  vs  Casilear,  137  U.  S.  556,  566;  Dalzell  vs 
Lewis,  252  Pa.  283,  287;  Mclntire  vs  Pryor,  173  U.  S.  38. 

In  Prevost  vs  Gratz,  6  Wheat.  481,  498,  it  is  said: 

"Fraud,  or  breach  of  trust,  ought  not  lightly  to  be  imputed 
to  the  living;  for  the  legal  presumption  is  the  other  way;  and 
as  to  the  dead,  who  are  not  here  to  answer  for  themselves,  it 
would  be  the  height  of  injustice  and  cruelty  to  disturb  their 
ashes,  and  violate  the  sanctity  of  the  grave,  unless  the  evi- 
dence of  fraud  be  clear,  beyond  a  reasonable  doubt." 

"In  all  cases  where  actual  fraud  is  not  made  out,  but  the 
imputation  rests  upon  conjecture,  where  the  seal  of  death  has 
closed  the  lips  of  those  whose  character  is  involved,  and 
lapse  of  time  has  impaired  the  recollection  of  transactions  and 
obscured  their  details,  the  welfare  of  society  demands  the  rigid 
enforcement  of  the  rule  of  diligence  *  *  *  and  those  who 
have  slept  upon  their  rights  must  be  remitted  to  the  repose 
from  which  they  should  not  have  been  aroused."  Hammond 
vs  Hopkins,  143  U.  S.  224,  274. 

In  Ripple  vs  Kuehne  (Md.),  60  Atl.  464,  it  is  said  that  "it 
is  a  material  circumstance  that  the  claim  is  not  made  until 
after  the  death  of  those  who  could  have  explained  the  trans- 
action." Naylor  vs  Foreman-Blades  Lumber  Co.,  230  Fed. 
658,  671;  Harrison  vs  Gibson  (Va.),  23  Grat.  212,  223;  Sel- 
don's  Executors  vs  Kennedy  (Va.),  52  S.  E.  635,  637;  Inlow 
vs  Christy,  187  Pa.  186. 

(e)  Courts  of  equity  will  refuse  to  intefere  where  one 
stands  by  to  see  the  result  of  his  bargain  and  only  moves  for 
a  recision  when  the  chances  which  he  took  turned  against  him. 

In  Inlow  vs  Christy,  187  Pa.  186,  the  plaintiff  knowing 
that  there  were  developments  being  made  on  the  property 
involved,  did  not  move  until  it  was  discovered  that  the  deposit 
of  coal  made  the  land  more  valuable  than  she  thought  it  was 
when  the  contract  was  made.  It  was  held  that  she  was  guilty 
of  laches. 
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"A  person  may  not  withhold  his  claim,  awaiting  the  out- 
come of  an  enterprise,  and  then,  after  a  decided  turn  has 
taken  place  in  his  favor,  assert  his  interests,  especially  where 
he  has  thus  avoided  the  risks  of  the  enterprise.  Accordingly, 
if  the  property  involved  is  of  a  speculative  or  fluctuating 
character,  more  than  ordinary  promptness  is  required  of  a 
claimant;  he  must  press  his  claim  at  the  earliest  possible  time. 
This  rule  is  applied  with  great  strictness  in  the  case  of  mining 
property,  since  it  is  of  a  specially  precarious  nature,  and  is 
exposed  to  the  utmost  fluctuations  in  value.*'  21  C.  J.  "Equity'' 
Sec.  220,  and  notes. 

So  in  Grymes  vs  Sanders,  93  U.  S.  55,  62,  it  was  said :  "Times 
have  changed.  There  is  less  demand  for  such  property,  and 
it  has  fallen  largely  in  market  value." 

Under  such  circumstances  the  loss  ought  to  be  borne  by 
the  one  who  delays  to  assert  his  rights:  Kessler  vs  Ensley 
Col.,  123  Fed.  546,  566. 

In  Wood  vs  Carpenter,  101  U.  S.  135,  140,  where  the  trans- 
action complained  of  took  place  in  1864,  and  the  suit  was 
brought  in  1872,  shortly  after  the  plaintiff  acquired  knowledge 
of  the  facts  which  he  averred  were  concealed  by  the  defendant, 
the  Supreme  Court  of  the  Unitedf  States,  speaking  of  the 
effect  of  a  war,  said: 

"It  should  be  borne  in  mind  that  when  the  judgments  were 
assigned  to  Keller,  the  country  was  in  the  throes  of  the  civil 
war.  Lee  had  not  surrendered.  Gold  and  silver,  in  the  cur- 
rency of  the  time,  were  at  a  high  premium.  All  real  property 
was  largely  depreciated.  The  future  was  uncertain.  A  trans- 
action which  then  seemed  wise  and  fortunate,  a  year  later 
might  be  deemed  greatly  otherwise.  It  is  hard  to  avoid  the 
conviction  that  the  plaintiff's  conduct  marks  the  difference 
between  forethought  in  one  condition  of  things  and  after- 
thought in  another." 

In  Burwash  vs  Ballou  (111.),  82  N.  E.  355,  356,  in  a  suit 
commenced  August  3,  1904,  by  a  vendee  of  mining  stock,  to 
have  the  sale  rescinded  and  the  consideration  repaid  on  the 
ground  of  fraud,  it  appeared  that  the  sale  was  made  July  15, 
1903,  that  about  September  15,  1903,  the  vendee  was  put  upon 
inquiry  as  to  the  fraud,  and  about  February  1,  1904,  was  first 
informed  that  representations  made  to  him  were  false.  The 
court  said: 

"He  cannot  be  permitted  to  stand  passivelv  by  and  specu- 
late as  to  the  result  of  an  investment  *  *  *  and,  after  the 
future  has  disclosed  his  investment  was  a  mistake,  rescind  the 
contract  of  purchase  for  fraud  and  recover  back  the  considera- 
tion paid  for  the  stock." 


1922  DAUPHIN  COUNTY  REPORTS  47 

Kinter  vs  Commonwealth  Trust   Co.,  Exr.,  et  al. 

To  the  same  effect  are  Learning  vs  Wise,  7Z  Pa.  173,  176; 
Hilliard  vs  Wood  Carving  Co.,  1/3  Pa.  1,  11. 

Applying  these  principles  to  the  bill  of  complaint  in  this 
case,  does  the  plaintiff  show  a  case  free  from  laches?  The 
plant  of  the  Harrisburg  Pipe  and  Pipe  Bending  Company  is 
located  not  far  from  the  geographical  center  of  the  city  of 
Harrisburg,  where  the  plaintiff  lives.  It  occupies  land  ex- 
tending approximately  five  city  blocks  one  way,  and  tvv^o  or 
more  city  blocks  another,  and  if  it  did  not  occupy  all  of  this 
land  at  the  time  plaintiff  gave  his  option,  it  acquired  it  and 
occupied  it  during  the  period  when  it  was  fulfilling  the  war 
contracts  referred  to  in  the  bill.  It  was  a  matter  of  common 
knowledge  that  this  great  industrial  concern  (perhaps  the 
largest  manufacturing  enterprise  within  the  territorial  limits 
of  the  city  of  Harrisburg),  from  the  date  when  the  contracts 
were  first  secured,  during  the  whole  period  of  the  war  was 
operated  to  the  utmost  of  its  capacity  and  was  furnishing  work 
at  abnormal  wages  for  men  and  boys  of  the  community  who 
left  other  places  of  employment  to  take  advantage  of  the  work 
and  wages  there.  The  newspapers  commented  upon  it,  and 
the  community  talked  about  it. 

The  matters  to  which  we  have  referred  may  not  all  be 
matters  of  which  the  Court  may  take  judicial  notice,  and  we 
do  not  predicate  our  conclusions  on  them,  but  the  Court  can 
hardly  shut  its  eyes  to  what  w^as  commonly  known  in  the 
community.  Can  the  plaintiff  be  heard  to  say  that  he  did 
not  know  what  everyone  else  knew? 

In  analyzing  a  defense  of  want  of  knowledge  on  the  part  of 
one  charged  with  laches,  the  Supreme  Court  of  the  United 
States  held,  in  Foster  vs  M.  C.  etc.,  R.  R.  Co.,  146  U.  S.  88,  99, 
that  the  plaintiff  should  be  held  to  a  rigid  compliance  with 
the  law  which  demands  that  he  should  have  used  reasonable 
diligence,  and  said: 

"Especially  is  this  the  case  where  the  party  complaining  is 
a  resident  of  the  neighborhood  in  which  the  fraud  is  alleged 
to  have  taken  place,  and  the  subject  of  such  fraud  is  a  railroad 
with  whose  ownership  and  management  the  public,  and  cer- 
tainly the  stockholders,  may  be  presumed  to  have  some 
familiarity." 

We  can  see  no  difference  in  principle  between  a  great  manu- 
facturing corporation  which,  as  the  bill  discloses,  was  finan- 
cially embarrassed  before  the  receipt  of  the  orders  referred  to 
in  the  bill,  and  which  blossoms  mto  great  activity  so  as  to 
attract  the  notice  of  the  community,  and  a  railroad  which  may 
be  operating  its  trains  through  the  community.     The  stock- 
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holder  of  such  an  industrial  plant  is  chargeable  with  knowledge 
quite  as  much  as  the  stockholder  of  a  railroad. 

"Whatever  is  notice  enough  to  excite  attention  and  put  the 
party  on  his  guard  and  call  for  inquiry,  is  notice  of  everything 
to  which  such  inquiry  might  have  led."  Woods  vs  Carpenter, 
101  U.  S.  135,  141. 

Aside  from  anything  else,  Exhibit  "F"  of  the  plaintiff's  bill 
showed  the  plaintiff  that  for  the  first  nine  months  of  the  year 
1915  the  company  had  total  sales  of  nearly  three  million 
dollars,  from  war  contracts.  The  plaintiff  did  not  execute  the 
option  which  he  had  been  given  until  eleven  days  after  the 
receipt  of  that  statement.  If  the  war  had  not  continued,  per- 
haps the  plaintiff  would  have  been  satisfied  with  his  bargain. 
He  took  the  chance,  on  the  one  hand,  the  defendants  on  the 
other,  of  the  continuance  of  the  war.  The  continuance  of  the 
war  was  highly  speculative  and  therefore  whether  profits  were 
to  be  made  in  the  future  for  the  company  which  was  finan- 
cially embarrassed  theretofore,  was  also  speculative,  and  the 
plaintiff  could  not  stand  by  to  await  the  outcome  of  a  specu- 
lative transaction  depending  upon  so  uncertain  a  situation  as 
the  continuance  of  the  war  and,  when  he  finds  he  made  a  bad 
bargain,  seek  to  rescind  it. 

The  bill  avers  that  the  letter  of  March  3,  1915,  was  false 
in  that  Hildrup  was  acting  for  himself,  Tracy  and  Starkey, 
.that  the  option  had  not  been  accepted  by  Patton  and  that  it 
was  not  favorable  to  the  stockholders.  That  Hildrup  pur- 
chased the  stock  for  himself,  Tracy  and  Starkey,  concealing 
that  the  purchase  was  for  them,  was  not  per  se  fraudulent. 
Geddes'  Appeal,  80  Pa.  442,  460.  If  the  offer  had  not  been 
accepted  by  Patton,  inquiry  of  him  would  have  readily  dis- 
closed the  falsity  of  the  statement  in  the  letter.  Even  though 
Patton  had  not  accepted  the  offer  at  the  time  the  letter  of 
March  3,  1915,  was  written,  and  the  letter  was  false  in  that 
particular,  it  appears  by  paragraph  11  of  the  bill  that  Patton 
had  signed  the  option  before  March  10,  1915,  and  in  the  light 
of  that  showing  it  does  not  seem  to  be  material  that  the  letter 
was  false  in  that  he  had  not  accepted  the  offer  on  March  3, 
even  though  the  averment  that  Patton  had  accepted  the  offer 
might  otherwise  be  material.  This  is  especially  true  because 
there  is  no  allegation  that  the  letter  was  false  in  that  Patton 
did  not  consider  the  offer  favorable  to  the  stockholders.  It 
is  not  alleged  that  the  letter  was  false  in  that  these  stock- 
holders did  not  consider  the  offer  favorable.  The  averment 
^s  that  the  letter  was  false  in  that  the  offer  was  not  favorable, 
but  the  letter  does  not  say  it  is.  It  says  that  these  stock- 
holders think  it  is.    The  plaintiff  had  from  March  3,  1915,  to 
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December  22,  1915,  to  obtain  evidence  cf  this  falsity  before 
he  consummated  this  contract.  The  men  from  whom  it  could 
have  been  obtained  were  at  hand.  The  mere  fact  that  he  was 
offered  by  Hildrup,  one  of  the  officers  and  a  large  stockholder, 
fifty  dollars  a  share  for  this  stock  which  the  bill  shows  was 
perhaps  worthless  a  short  time  before,  was  enough  to  put  him 
on  inquiry.  Geddes'  Appeal,  80  Pa.  442,  460,  461.  Yet,  not- 
withstanding he  was  put  on  inquiry,  he  executed  his  option, 
delivered  his  stock  and  took  the  money  December  22,  1915, 
thereby  affirming  his  contract  without  making  any  inquiry, 
either  concerning  the  facts  stated  in  the  letter  of  'March  3, 
1915,  or  whether  the  oflFer  was  an  advantageous  one  to  him. 
The  bill  also  avers  that  the  defendants  concealed  the  true 

• 

condition  of  the  company  in  the  statement  of  October  31,  1915, 
in  that  the  statement  did  not  include  the  customary  showing 
of  orders  on  file  and  the  possible  profits  from  such  orders. 
This  averment,  and  the  allegation  that  Hildrup  kept  the  orders 
in  his  private  possession  and  did  not  enter  them  on  the  books 
of  the  company,  are  the  only  specific  averments  of  concealment 
in  the  case  and  we  do  not  think  they  are  sufficient  to  excuse 
the  laches  from  the  date  when  the  statement  was  received, 
December  11,  1915,  until  March  3,  1921,  particularly  when  the 
plaintiff  made  no  inquiry.  The  hum  of  industry  at  the  com- 
pany's plant  continued  after  December  11,  1915.  The  state- 
ment showed  only  the  operations  which  had  been  concluded 
October  31,  1915. 

After  the  receipt  of  the  order  February  19,  1915,  even 
assuming  that  the  company  immediately  commenced  work 
upon  it,  the  statement  of  October  31,  1915,  could  show  no 
more  than  e^ght  months'  operation  in  filling  the  order;  yet  for 
that  time  the  statement  shows  receipts  of  nearly  $3,000,000; 
net  earnings  of  over  37%  on  the  capital  stock;  and,  after 
charging  oflF  worthless  accounts,  paying  accrued  dividends  on 
preferred  stock  for  that  and  previous  years,  a  net  balance  of 
$165,709,  or  more  than  16%  on  the  whole  capital  stock.  Not- 
withstanding this  showing  concerning  stock  which  was  prac- 
tically worthless  before,  the  plaintiff  without  inquiry  or  inves- 
tigation, carried  out  his  option  and  delivered  his  stock  Decem- 
ber 22,  1915.  Moreover,  the  bill  avers  that  it  was  customary 
for  this  company  to  include  in  its  annual  statement  informa- 
tion showing  "the  condition  of  the  said  company  as  to  orders 
on  file,  the  value  of  the  same,  and  the  estimated  profits  from 
same,  and  the  amount  of  available  tonnage  to  be  sold  during 
the  next  quarter."  That  being  so,  the  absence  of  such  infor- 
mation in  the  statement  of  October  31,  1915,  was  sufficient  to 
attract  the  attention  of  the  plaintiff,  and  awaken  his  inquiry  as 
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to  why  such  information  was  not  included.  But  it  was  not 
even  necessary  to  inquire  in  order  to  learn  that  this  company 
was  operating  at  its  full  capacity  after  December  11,  1915. 
A  bystander  on  an  adjoining  street  could  have  discovered 
whether  this  corporation,  financially  embarrassed  in  the  early 
part  of  1915,  was  working  to  its  full  capacity  after  the  date 
of  the  submission  of  the  statement,  and  if  it  was  so  working 
it  must  have  been  working  on  orders  received  subsequently 
to  those  which  had  been  filled  and  paid  for,  as  shown  by  the 
statement  of  October  31,  1915.  The  bill  of  complaint  itself 
discloses  the  feverish  activity  of  the  plant  by  showing  the 
monthly  dividends  declared,  which  necessarily  resulted  from 
such  activity,  of  which  the  most  casual  observation  or  inquiry 
at  the  time  would  have  informed  the  plaintiff. 

This  bill  does  not  contain  any  specific  averment  "as  to 
the  time*  when  the  fraud,  mistake,  concealment  or  misrep- 
resentation was  discovered."  It  avers  that  the  defendants 
"concealed  or  withheld  valuable  information  from  him  con- 
cerning the  real  and  immediate  prospective  value  of  his  20 
shares  of  stock  until  some  time  in  the  month  of  October 
1920";  but  how  they  concealed  it,  the  method  used  to  con- 
ceal it  (except  the  failure  to  disclose  orders  and  prospective 
profits  in  the  statement  of  October  31,  1915),  and  when  they 
concealed  it,  is  not  set  out.  There  is  only  a  general  allega- 
tion of  concealment  but  the  means  used  are  not  averred.  The 
bill  avers  that  when  the  plaintiff  first  learned  of  the  fraud- 
ulent acts  he  investigated,  and  as  soon  as  he  had  sufficient  in- 
formation he  prepared  his  bill.  But  it  is  woefully  lacking  in 
any  allegations  showing  a  diligent  effort  to  learn  the  facts 
from  the  obvious  operations  of  the  plant,  and  the  general 
knowledge  in  the  community.  When  he  learned,  he  investi- 
gated; but  he  did  not  investigate,  to  learn;  and  he  did  not 
learn  until  October  1920,  what  an  investigation  might  have 
disclosed  long  before.  This  amounts  to  nothing  more  than 
a  general  allegation  of  ignorance  at  one  time  and^  knowledge 
at  another.  He  states  when  he  learned,  but  does  not  state 
how  or  what  he  learned,  or  in  what  manner  or  by  what  in- 
quiries the  knowledge  first  came  to  him.  He  gives  no  facts 
or  circumstances  and  does  not  show  why  the  discovery  could 
not  have  been  made  sooner.  "He  was  put  upon  inquiry  as  to 
the  bona  fides  of  the  sale  by  the  open  and  notorious  facts  of 
the  case"  shown  by  the  report  and  the  activity  of  the  plant. 

There  is  not  a  single  allegation  in  the  bill  that  the  plaintiff 
in  any  way  whatever  attempted  or  made  any  effort  to  secure 
the  information  which  he  says  he  obtained  (October  1920.  He 
did  not  make  a  single  inquiry.     There  is  no  allegation  that 
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he  asked  or  was  refused  information  of  the  defendants  or  of 
any  other  person.  The  bill  alleges  that  the  defendants  in- 
structed the  bookkeeper  and  other  office  employes  to  give  no 
information  of  the  condition  of  the  company,  but  it  nowhere 
avers  that  he  requested  of,  or  was  refused  information  by,  the 
bookkeeper  or  other  office  employes  or  the  defendants.  In- 
structions to  "the  bookkeeper  and  other  office  employes"  not 
to  disclose  information  seems  entirely  proper.  If  information 
was  to  be  given  out,  the  executive  officers  were  the  proper 
persons  to  give  it.  The  conclusion  is  irresistible  that  the 
plaintiff  must  have  known,  or  could  have  known,  of  the  pros- 
perity of  the  company.  That  he  did  not  know  in  detail  the 
exact  dividends  paid,  as  set  out  in  paragraphs  19  to  43,  until 
October  1920,  would  not  justify  his  delay  until  that  time.  The 
only  other  things  which  the  bill  discloses — even  by  the  amend- 
ment made  December  7,  1921, — that  the  plaintiff  learned  about 
October  1920,  are  that  instructions  were  given  in  February 
1915  for  the  preparation  of  plans  for  a  new  plant  to  make 
shells,  and  that  Hildrup,  Tracy  and  Starkey  expected  in  Feb- 
ruary 1915  to  soon  close  an  order  for  shells  (See  paragraph  4). 

William  T.  Hildrup  died  May  14,  1920,  and  his  will  dis- 
closes bequests  to  St.  Stephen's  Protestant  Episcopal  Church 
and  to  his  wife,  who  are  made  defendants  in  the  bill.  Not- 
withstanding that,  and  the  allegation  of  wealth  acquired  from 
the  stock,  referred  to  in  paragraph  43  of  the  bill,  the  bill  was 
not  filed  until  March  3,  1921.  In  the  nature  of  things,  in  an 
estate  of  the  magnitude  of  that  which  William  T.  Hildrup 
possessed,  as  shown  by  the  bill,  the  status  would  not  be  pre- 
served for  ten  months,  or  even  for  four  months  which  elapsed 
after  the  plaintiff  acquired  knowledge  and  before  he  filed  his 
bill. 

The  death  of  Hildrup  materially  changed  the  conditions  so 
far  as  Tracy  and  Starkey  are  concerned.  The  dealings  be- 
tween the  plaintiff  and  the  defendants  were  all  through  Hild- 
rup. He  would  necessarily  be  a  most  important  witness.  His 
mouth  is  sealed  by  death.  He  is  not  here  either  to  defend  him-, 
self,  or  the  others,  against  the  charge  of  fraud.  His  evidence 
is  denied  to  the  defendants  because  of  the  delay  of  the  plaintiff 
in  bringing  h's  bill.  The  condition  of  the  defendants  has  be- 
come so  changed  that  it  cannot  be  restored  and  it  is  extremely 
doubtful  whether  they  could  produce  evidence  necessary  to  a 
fair  presentation  of  the  case  on  their  part. 

In  Richard's  Appeal,  100  Pa.  51,  60,  Richard,  an  old  man, 
but  in  full  possession  of  all  his  faculties,  residing  with  his 
dp.ughter,  granddaughter  and  the  latter's  husband,  Cherring- 
ton,  had  broken  his  leg  and  was  confined  to  the  house.    While 
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in  this  condition  Cherrington  procured  a  person  to  simulate 
a  constable,  who  read,  in  Richard's  presence,  a  pretended 
summons  in  an  action  against  him  for  slander.  As  a  matter 
of  fact,  there  was  never  any  such  suit.  Richard  was  not  ap- 
parently distressed,  but  Cherrington  told  him  he  would  be 
ruined  and  advised  him  to  convey  his  property  to  his  daughter 
and  granddaughter,  promising  that  he,  Cherrington,  would  en- 
deavor to  settle  the  case.  The  conveyance  was  made  and 
thereupon  Cherrington  produced  a  paper  purporting  to  be  a 
settlement  of  the  alleged  slander  suit.  Richard  then  executed 
to  Cherrington  a  conveyance  of  the  land  subject  to  certain 
charges,  for  the  benefit  of  his  daughter  and  himself.  The 
daughter  was  dissatisfied  with  this  conveyance  and  induced 
her  father  to  execute  another  whereby  the  land  was  conveyed 
again  to  Cherrington,  subject  to  somewhat  heavier  charges. 
Cherrington  took  possession  of  the  farm.  Eight  years  later 
the  creditors  of  Cherrington  having:  in  the  meantime  levied 
upon  the  premises,  Richard  filed  his  bill,  averring  that  the  con- 
veyance had  been  fraudulently  obtained.  It  was  held  that 
there  was  not  sufficient  evidence  to  show  that  Richard  had 
been  imposed  upon  and  the  bill  should  be  dismissed.  The 
Court  said: 

"Nor  is  the  length  of  time,  some  eight  years,  that  passed 
before  the  discovery  of  the  alleged  fraud  and  the  circum- 
stances attendant  upon  that  discovery,  altogether  without 
significance.  It  is  passing  strange  that  Richard  never  so  mucn 
as  mentioned,  or  alluded  to  Cherrington's  services  in  the  settle- 
ment of  the  suit  about  which  he  professed  to  be  so  much 
alarmed,  and  it  does  seem  strange  that  he  did  not,  at  the  time, 
manifest  interest  enough  in  the  matter  to  inquire  how  an 
action  at  law  could  be  brought  against  him  without  service  of 
process.  Neither  are  these  (fuestions  robbed  of  the  force  given 
to  them  by  the  master,  by  the  fact  that  the  discovery  (  f  the 
fraud  was  made  just  at  the  time  when  it  became  necessary  o 
withdraw,  if  possible,  this  property  from  the  grasp  of  Cher- 
ington's  creditors." 

In  the  language  of  the  case  quoted,  it  may  be  said  that  it 
seems  passing  strange  that  the  plaintiff  here  did  not  nanifest 
interest  enough  to  inquire  concerning  the  prosperity  of  the 
company,  between  the  time  he  gave  the  option  and  the  time 
he  executed  it,  or  even  thereafter,  and  the  fact  is  significant 
that  the  discovery  of  the  fraud  was  made  after  Hildnip  died 
and  at  a  time  when  it  was  necessary  to  bring  the  suit  before 
the  distribution  of  his  estate. 

Assuming  that  the  contract  was  vocable,  on  the  ground  r  f 
fraud,  if  the  plaintiff  had  been  diligent  and  had  moved  prompt- 
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ly,  yet  for  the  reasons  above  given,  the  conclusion  is  Irresis- 
tible that  the  plaintiff  has  been  guilty  of  gross  laches  and  that 
a  court  of  equity  cannot  now  aid  him  in  setting  aside  a  con- 
tract in  which  he  has  so  long  acquiesced. 

(4)  The  defendants  contend  that  the  bill  does  not  show  in 
what  particulars  any  representations  made  to  the  plaintiff 
were  false,  or  how  they  were  material,  or  what  the  alleged 
concealments  were,  or  that  they  were  of  a  character  of  infor- 
mation which  defendants,  as  directors,  were  bound  to  disclose 
to  the  plaintiff. 

The  allegations  of  fraud  in  the  bill  consist  of  averments  that 
Plildrup,  Tracy  and  Starkey,  who  were  the  majority  of  the 
board  of  directors  and  the  executive  committee,  had  know- 
ledge of  orders  received  and  orders  expected,  on  which  large 
profits  were  made  or  anticipated,  and  that  they  concerted 
together  and  by  collusion  schemed  to  procure  for  themselves 
options  on  the  stock  of  the  plaintiff  and  others  by  concealing 
this  information;  that  the  annual  statement  submitted  to  the 
stockholders  December  11,  1915,  showing  the  condition  A  the 
company  October  31,  1915,  did  not  disclose  orders  for  war 
munitions  which  the  company  then  had  and  was  working  on, 
or  of  the  earnings  which  the  company  had  realized  and  ex- 
expected  to  realize  thereon;  that  the  letter  of  March  3,  1915, 
was  false  and  fraudulent  in  that  Patton  had  not  signed  such 
option  and  that  the  offer  was  not  advantageous  to  the  stock- 
holders. 

The  gist  of  the  charge  is,  therefore,  that  the  fraud  consists 
of  misrepresentations,  and  of  concealment  of  some  informa- 
tion which  Hildrup,  Tracy  and  Starkey  were  bound  to  dis- 
close. 

As  to  misrepresentation :  The  law  is  settled  that  where  one 
relies  upon  a  false  representation  of  a  material  fact,  and  is 
thereby  induced  to  buy  or  sell  property,  such  purchase  or  sale 
may  be  rescinded.  It  makes  no  difference  whether  or  not  the 
person  making  the  false  representation  stands  in  a  confidential 
relation  to  the  party  imposed  upon,  provided  he  would  not 
have  "made  the  conveyance  on  such  terms  if  he  had  known 
the  true  condition."  Wagner  vs  Fehr,  211  Pa.  435,  441; 
Williams  vs  Kerr,  152  Pa.  560;  Sutton  vs  iMorgan,  158  Pa. 
204.  This  is  so,  even  though  the  party  ought  not  to  have  re- 
lied on  the  representations  without  inquiring  if  the  repre- 
sentations were  material,  for  "no  man  can  complain  that 
another  has  relied  too  implicitly  on  the  truth  of  what  he  him- 
self stated"  (Land  Improvement  Company  vs  Mendinhall,  4 
Pa.  Super.  Ct.  398,  406),  and  if  the  false  representations  ma- 
terially affected  the  value  of  the  property  the  vendee  may 
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rescind  whether  the  vendor  knew  or  not  that  the  representa- 
tions were  false.    Braunschweiger  vs  Waits,  179  Pa.  47. 

"It  is  not,  however,  necessary  that  the  representation  should 
have  been  the  sole  cause  of  the  transaction.  It  is  enough  that 
it  may  have  constituted  a  material  inducement."  Sutton  vs 
Morgan,  158  Pa.  204,  214.  If,  therefore,  the  plaintiff's  bill 
sufficiently  shows  representations  which  are  false  and  material 
whereby  the  plaintiff  was  induced  to  part  with  his  stock,  the 
bill  can  be  maintained,  even  though  there  was  no  confidential 
relation  betwen  a  director  and  a  stockholder.  It  would,  of 
course,  follow  that  where  a  stockholder  of  a  corporation  has 
been  induced  by  material,  false  and  fraudulent  representations 
of  the  officers  of  the  company  to  sell  his  stock  at  a  price  be- 
low its  real  value,  a  Court  of  Equity  will  direct  a  reassignment 
of  the  stock  to  the  stockholder  on  his  repayment  of  the  pur- 
chase price.    Pellio  vs  Bull's  Head  Coal  Co.,  224  Pa.  379. 

Our  inquiries,  therefore,  must  be:  What  representations 
does  the  bill  allege  are  false;  are  they  material,  and  have  they 
been  set  out  with  sufficient  particularity?  And  when  we 
speak  of  materiality  in  this  connection,  we  mean  material 
to  the  inducement;  that  is,  whether  the  alleged  falsehood  was 
of  a  nature  to  naturally  and  reasonably  affect  the  judgment  of 
the  plaintiff. 

Pleadings  in  equity  should  be  as  specific  as  those  at  law. 
In  Acetylene  Company  vs  Smith,  10  Pa.  Super.  Ct.  61,  64,  in 
passing  upon  the  sufficiency  of  an  affidavit  of  defense,  it  is 
said: 

"He  must  set  forth  what  the  false  representations  were,  and 
state  wherein  they  were  false,  and  that  he  was  deceived. 
*  *  *  But  there  is  no  attempt  made  to  set  forth  wherein 
the  representations  were  false;  nor  does  the  defendant  venture 
upon  any  positive  ground  as  to  what  the  facts  really  were 
touching  the  matters  to  which  the  representations  related.  In 
such  a  case  the  affidavit  of  defense  should  set  forth  the  false 
representations  and,  also,  what  the  defendant  alleges  to  be  the 
truth,  with  rgard  to  the  matters  as  to  which  he  claims  to  have 
been  deceived,  in  order  that  the  Court  may  pass  upon  the 
materiality  of  the  alleged  variance  of  the  representations  from 
the  truth." 

Where  fraud  is  alleged,  the  fraudulent  acts  should  be  set 
forth  in  detail. 

In  Leberman  vs  Leberman,  18  Phila.  254,  256,  Judge  Allison 
said :  • 

"Nothing  seems  to  be  better  settled,  where  fraud  is  alleged 
in  the  procurement  of  the  execution  of  a  written  instrument, 
than  that  a  general  allegation  of  fraud  will  not  avail.     The 
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facts  on  which  the  charge  of  fraud  is  founded  must  be  clearly 
and  specifically  stated.  Nor  is  it  enough  tliat  they  are  infer- 
entially  set  up."    Baird  vs  Hamm,  7  Phila.  436. 

"A  complainant,  seeking  the  aid  of  a  court  of  chancery  under 
such  circumstances,  must  state  in  his  bill  distinctly  the  par- 
ticular act  of  fraud,  misrepresentation,  or  concealment — ^must 
specify  how,  when,  and  in  what  manner,  it  was.  prepared. 
The  charges  must  be  defininte  and  reasonably  certain,  capable 
of  proof,  and  clearly  proved."  Stearns  vs  Page,  7  How.  819, 
829;  Moore  vs  Green,  19  How.  69;  Mars  Appeal,  78  Pa.  66. 

In  United  States  vs  Puget  Sound  Traction,  Light  &  Power 
Company,  215  Fed.  436,  439,  it  is  said : 

"It  is  necessary  that  facts  be  stated  rather  than  conclusions, 
not  only  so  the  court  may  determine  the  sufficiency  of  the 
pleading,  but  also  that  the  adverse  party  may  know  with 
what  he  is  charged  and  how  to  answer  it.  The  assertion 
that  the  work  was  'secretly  and  covertly'  done,  being  purely 
a  conclusion  and  no  facts  being  stated  to  sustain  it,  must  be 
disregarded." 

In  Woods  vs  Carpenter,  101  U.  S.  135,  143,  the  Court  saitl: 

'The  reply  is  clearly  bad.  It  contains  some  vigorous  dec- 
lamation, but  is  wanting  in  the  averment  of  facts  which  are 
indispensable  to  give  it  sufficiency  as  a  pleading,  for  the  pur- 
pose intended." 

The  bill  in  this  case  avers  that  Hildrup,  Tracy  and  Starkey 
"concerted  together  and  by  collusion  schemed  to  fraudulently 
procure  for  themselves  as  many  options  on  the  common  stock 
of  the  company  as  possible";  that  the  statements  contained 
in  the  letter  of  March  3,  1915  "were  not  true";  that  the 
plaintiff  "was  misled  by  the  false  statements."  The  plaintiff 
alleges  that  he  was  induced  by  these  fraudulent  representa- 
tions to  part  with  his  stock.  The  plaintiff  contends  that  be- 
cause Hildrup  wrote  the  letter  on  the  company's  official  sta- 
tionery, it  has  the  earmarks  of  an  official  letter  and  is,  there- 
fore, false. 

The  letter  is  signed  by  Hildrup  as  an  individual  and  not 
as  an  official  of  the  company.  It  is  also  said  that  the  letter 
was  false  in  that  Hildrup  says  that  he  had  been  requested  to 
obtain  options,  whereas  he  was  "acting  upon  his  own  initia- 
tive and  authority  for  himself,  Tracy  and  Starkey."  Assum- 
ing that  he  was  so  acting,  we  are  not  prepared  to  say  that 
the  letter  is  false  in  that  particular.  If  he  was  acting  for 
Tracy  and  Starkey,  it  must  have  been  at  their  request  and 
the  letter,  even  adopting  plaintiff's  contention,  was,  in  that 
respect,  within  the  bounds  of  truth.  Neither  are  we  prepared 
to  say  that  such  a  misstatement  is  material.    It  was  not  fraud- 
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ulent  per  se  for  him  to  conceal  that  he  was  acting  for  himself, 
Tracy  and  Starkey.  Geddes'  Appeal,  80  Pa.  442.  Even  if 
false  in  this  respect  it  is  nothing  more  than  the  misstatement 
of  a  motive  which,  in  Edelman  vs  Latshaw,  159  Pa.  644,  is 
held  not  to  be  ground  for  equitable  relief,  and  could  hardly  be 
regarded  as  a  misrepresentation  of  a  material  fact.  Byrd  vs 
Rautman  (Md)  36  Atl.  1099.  It  is  averred  that  the  statement 
in  the  letter  that  '*this  option  has  already  been  accepted  by 
several  of  the  local  stockholders,  including  Mr.  Edward  Bailey, 
Mr.  Charles  A.  Kunkel,  and  Mr.  J.  Hervey  Patton,  all  of 
whom  consider  this  offer  favorable  to  the  stockholders"  was 
false  in  that  Patton  had  not  accepted  the  offer.  But  para- 
graph 11  of  the  bill  of  complaint  shows  that  he  did  sign  the 
option  before  March  10,  1915.  The  only  falsehood  was, 
therefore,  that  Patton  had  not  accepted  the  offer  on  March  3, 
when  the  letter  was  written,  but  inasmuch  as  he  did  accept 
it  March  10,  before  the  plaintiff  himself  accepted  it,  we  do 
not  think  that  this  statement  was  material  or  that  that  false- 
hood entered  into  the  "vital  essence"  of  the  bargain.  It  is 
also  charged  that  the  letter  was  false  because  the  offer  was 
not  favorable  to  the  stockholders.  The  letter  did  not  state 
that  the  offer  was  favorable  to  the  stockholders;  it  simply 
stated  that  the  stockholders  named  so  considered  it.  They 
were  local  stockholders,  and  the  truth  of  that  statement  could 
readily  have  been  ascertained.  The  fact  was  "equally  open  to 
the  knowledge  or  inquiry  of"  the  plaintiff.  Neither  is  it 
stated  what  alleged  falsehood  was  the  "means  of  producing" 
the  option. 

"To  constitute  fraud,  a  representation  must  be  as  to  a  ma- 
terial fact  *  *  *  a  representation  in  relation  to  a 
fact  that  is  not  material  to  a  contract,  though  it  may  be  false 
and  known  to  be  false  by  the  person  making  it,  and  though 
it  may  be  acted  upon  by  the  other  party,  is  not  fraud,  either 
for  the  purpose  of  an  action  of  deceit,  or  for  the  purpose  of 
rescinding  the  contract."  14  Am.  &  Eng.  Ency.  of  Law  (2nd 
Ed.)  59. 

"If  false  or  fraudulent  representations  be  alleged  as  ground 
for  avoiding  a  bargain,  it  must  be  shown  that  they  entered 
into  the  vital  essence  of  it.  *  *  *  A  false  statement 
of  a  material  matter  will  not  overthrow  a  bargain  unless  the 
statement  was  the  means  of  producing  it.  Where  parties 
treat  on  the  basis  of  trust  and  confidence,  the  rule  is  to  hold 
the  party  making  the  representations  bound  by  them.  Such 
relation  is  never  presumed  in  ord^n^ry  trnnsnctions  where 
each  may  inform  himself,  then  bcth  the  relaticn  raid  deccp- 
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tion  must  be  proved  to  set  aside  an  agreement."     Clark  vs 
Everhart,  63  Pa.  347;  Edelman  vs  Latshaw,  180  Pa.  419. 

In  Fulton  vs  Hood,  34  Pa.  365,  it  is  said: 

"He  must  establish  that  there  was  a  false  representation 
of  a  matter  of  substance,  important  to  his  interests  and  which 
acutally  misled  him  to  his  hurt.  A  false  affirmation  of  a 
matter  resting  in  opinion,  or  even  of  a  fact  equally  open  to 
the  knowledge  or  inquiry  of  both  parties,  is  not  available  for 
such  purpose." 

The  principles  are  so  well  stated  by  Judge  Porter,  in  Phipps 
vs  Buckman,  30  Pa.  401,  402,  that  his  language  will  bear 
repetition  here: 

"Every  false  statement  is  an  immoral  act,  but  not  every 
false  representation  will  invalidate  a  contract.  An  agreement 
is  seldom  made  in  which  each  party  does  not  hope  for  some  ad- 
vantage to  himself,  and  do  something  to  obtain  it.  The  seller 
extols,  and  the  buyer  depreciates  the  value  of  the  commodity. 
For  everything  untruly  said  or  done  by  either,  sound  morals 
will  hold  him  to  account;  but  the  law  allows  the  avarice  of 
mankind  thus  to  play  in  its  orbit,  until,  by  falsehood,  damage 
has  been  done.  The  weight  of  modern  authority  preponder- 
ates in  favor  of  the  principle  that  an  intention  to  deceive,  and 
a  false  statement  even  on  a  material  point,  will  not  overthrow 
the  bargain  unless  the  statement  was  the  means  which  pro- 
duced it.  This  is  especially  true  where  the  statement  em- 
bodies the  result  of  an  opinion,  and  where  the  means  of  know- 
ledge are  equally  accessible  to  both  parties." 

See  also  Williams  vs  Kerr,  152  Pa.  560;  Acetylene  Co.  \s 
Smith,  10  Pa.  Super.  Ct.  61,  64;  Downcs  vs  Self,  28  Texas 
Civ.  App.  Rep.  356. 

In  Vernon  vs  Keys,  12  East.  632;  4  Taunt.  488,  the  plaintiH 
was  anxious  to  dispose  of  his  interest  in  the  business  in  v/liich 
he  was  engaged  with  defendant.  The  defendant  falsely  repre- 
sented to  the  plaintiff  that  he  was  about  to  enter  into  partner- 
ship in  the  same  trade  with  other  persons,  and  that  those  per- 
sons would  not  consent  to  his  giving  plaintiff  more  than  a  cer- 
tain sum  for  plaintiff's  interest;  whereas,  it  was  not  true 
that  the  intended  partner  had  refused  to  give  more  than  that 
sum,  but  would  have  given  a  larger  sum.  The  defendant  in 
fact  charged  the  intended  partners  a  larger  price  on  account  of 
the  purchase  of  plaintiff's  interest. 

In  an  opinion  by  Lord  Ellenborough  it  was  held  that  the 
action  would  not  lie,  for  it  was  ^'either  a  mere  false  repre- 
sentation of  another's  intention,  or  at  most  a  gratis  dictum 
of  the  bidder,  u;^cn  a  matter  wli'.ch  he  v.'Cs  n?t  under  any 
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legal  obligation  to  the  seller  to  disclose  with  accuracy,  and 
on  which  it  was  the  folly  of  the  seller  to  rely." 

In  Grymes  vs  Sanders,  93  U.  S.  55,  it  is  held  that 

**A  mistake  as  to  a  matter  of  fact,  to  warrant  relief  in  equity, 
must  be  material ;  and  the  fact  must  be  such  that  it  animated 
and  conrolled  the  conduct  of  the  party.  It  must  go  to  the 
essence  of  the  object  in  view,  and  not  be  merely  incidental. 
The  court  must  be  satisfied  that  but  for  the  mistake  the 
complainant  would  not  have  assumed  the  obligation  from 
which  he  seeks  to  be  relieved." 

The  plaintiff  is  not  bound  to  set  forth  in  his  bill  minute 
details.  A  general  statement  of  a  precise  fact  wouldl  be 
sufficient;  (Bath  Portland  Cement  Co.  vs  Horner,  23  Dist. 
Rep.  375,  378),  but  a  general  allegation  of  a  misrepresentation 
is  too  declamatory  to  avail  as  a  statement  of  fact.  If  this 
case  had  disclosed  a  specific  false  statement  of  a  material  fact, 
as  in  Pellio  vs  Bull's  Head  Coal  Co.,  224  Pa.  379  and  Sutton 
vs  Morgan,  158  Pa.  204,  Wagner  vs  Fehr,  211  Pa.  435,  and 
similar  cases,  or  the  procurement  of  an  agent  for  the  deliberate 
purpose  of  resorting  to  lying,  as  in  Williams  vs  Kerr,  152  Pa. 
560,  a  different  case  would  be  presented. 

We  are  unable  to  see  how  any  statement  in  the  letter  of 
March  3,  1915  which  is  charged  as  false,  could  be  in  any  way 
material  or  have  reasonably  induced  the  plaintiff  as  an  ordin- 
arily prudent  man  to  give  the  option.  The  letter  itself  would 
naturally  have  aroused  the  interest  of  a  stockholder  who  knew 
that  the  company  was  financially  embarrassed  and  who  had 
never  received  dividends  on  his  stock.  Whether  Mr.  Hildrup 
for  himself,  or  representing  someone  else,  intended  to  buy  the 
stock  was  not  material,  because  it  in  no  way  affected  the  price. 
Whether  the  three  local  stockholders  had  accepted  the  option 
could  not  be  material  in  affecting  the  value  of  the  stock,  al- 
though it  might  have  been  interesting  as  a  matter  of  infor- 
mation, and  the  names  were  furnished  to  the  plaitniff  so  he 
could  have  secured  the  option  of  those  stockholders  if  he  so 
desired.  The  very  fact  of  the  offer  indicated  that  Hildrup, 
acting  either  for  himself  or  someone  else,  believed  the  stock, 
which  theretofore  had  been  practically  worthless,  to  be  worth 
$50.00  a  share,  and  although  Patton  had  not  accepted  the 
offer  on  March  3,  he  had  by  March  10,  before  the  plaintiff  ac- 
cepted it.  So  that  if  any  of  these  statements  in  the  letter 
which  are  charged  as  false,  or,  which  are  by  any  possib'lity 
open  to  the  charge  of  falsehood,  were  in  fact  untrue,  they  arc 
still  immaterial  and  there  is  no  allegation  as  to  which  one 
of  these  alleged  false  statements  or  misrepresentations  in- 
duced the  plaintiff  to  give  his  option.    We  are  satisfied  under 
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the  authorities  above  referred  to,  that  this  bill  does  not  suffi- 
ciently set  out  any  fraud  based  upon  misrepresentation  to  jus- 
tify a  decree  against  the  defendant. 

Now  we  come  to  the  question  of  concealment.  As  to  con- 
cealment, the  allegations  of  the  bill  are  that  Hildrup,  Tracy 
and  Starkey  concealed  all  information  respecting  orders  for 
war  munitions;  that  Hildrup  kept  said  orders  in  his  private 
possession  and  did  not  enter  them  in  the  books  of  the  com- 
pany; that  Starkey  had  directed  an  assistant,  in  January  1915, 
to  prepare  plans  for  a  plant  to  turn  out  shells  and,  in  Feb- 
ruary 1915,  to  make  a  preliminary  shell  drawing,  which  di- 
rections were  concealed;  that  Hildrup,  when  he  wrote  the 
letter  of  March  3,  1915  "concealed  and  withheld  any  and  all 
information"  regarding  large  orders  for  war  munitions;  that 
the  report  of  the  condition  of  the  company  October  31,  1915 
submitted  to  the  stockholders  December  11,  1915  was  fraud- 
ulent in  that  "it  did  not  include  the  customary  statement 
showing  the  condition  of  the  said  company  as  to  orders  on 
file,  the  value  of  the  same  and  the  estimated  profits  from  the 
same,  and  the  amount  of  available  tonnage  to  be  sold  during 
the  next  quarter." 

The  consideration  of  this  question  involves  the  relation  be- 
tween a  director  or  an  executive  officer,  and  an  individual 
stockholder.  It  a  director,  or  such  officer,  does  not  stand  in 
the  relation  of  trustee  for  an  individual  stockholder,  then  he 
would  not  be  required  to  disclose  the  information  which  he 
obtained  by  virtue  of  his  office,  in  dealing  with  the  stock- 
holder for  the  purchase  of  h's  stock,  because  the  mere  failure 
to  disclose  facts  *'is  not  such  a  fraud  as  will  entitle  the  other 
party  to  avoid  the  contract"  (13  C.  J.  "Contracts",  Sec.  281) 
unless  there  is  the  duty  to  disclose. 

In  Cook  on  Corporations,  6th  Ed.  Vol.  1,  Sec.  320,  it  is  said: 

"A  director  of  the  corporation  itself  may  buy  and  sell  its 
stock  like  any  other  individual.  The  information  which  he 
has  of  the  affairs  of  the  corporation,  whereby  he  is  enabled 
to  buy  or  sell  at  an  advantage  over  the  person  with  whom  he 
deals,  does  not  affect  the  validity  of  the  transaction.  He  is 
entitled  to  the  benefit  of  his  facilities  for  information.  There 
is  no  confidential  relation  between  him  and  the  stockholder 
so  far  as  the  sale  of  the  stock  between  them  is  concerned; 
and,  so  long  as  he  remains  silent  and  does  not  actively  mis- 
lead the  person  with  whom  he  deals,  the  transaction  cannot 
be  set  aside  for  fraud." 

"But  there  is  no  relation  of  trustee  and  cestui  que  trust 
between  directors  and  shareholders  which  makes  their  con- 
tracts with  each  other  for  the  sale  of  stock  voidable  at  the 
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election  of  the  stockholder.  A  shareholder's  stock  is  not  cor- 
porate property  and  the  directors  are  n(  t  agents  for  the  man- 
agement of  it,  and  there  is  no  trust  relation  between  them 
in  regard  to  it.  In  regard  to  representations  as  to  the  value  of 
stock,  there  is  a  distinction  between  directors  in  their  official 
capacity  and  as  individuals.  In  the  latter  capacity  they  arc 
not  under  any  obligations  to  say  anything  about  the  affairs  or 
conditions  of  the  corporation,  or  to  disclose  any  fact  or  cir- 
cumstance material  to  the  value  of  its  shares  of  stock.  But 
it  is  the  right  of  a  shareholder  fully  to  inform  himself  con- 
cerning the  condition  of  the  company."  1  Beach  on  Priv. 
Cor.  Sec.  246. 

"A  stockholder  has  no  right  of  action  against  a  director 
growing  out  of  any  supposed  trust  relation  existing  between 
them  respecting  the  purchase  and  sale  of  stock,  for  the  con- 
tract of  transfer  involves  none  of  the  peculiar  obligations  and 
privileges  of  trustee  and  cestui  que  trust  between  such  parties. 
So  a  director  in  selling  stock  to  a  stockholder  is  not  bound 
to  disclose  facts  bearing  upon  the  value  of  the  stock  which 
are  peculiarly  within  his  knowledge  by  reason  of  his  relation 
to  the  comj^any.  And  the  same  is  the  rule  as  to  sales  by  any 
(official  wh(jse  position  affords  him  opportunity  to  obtain  in- 
formation enabling  him  to  buy  and  sell  at  a  pnjfit.'*  2  Beach 
on  Priv.  Corp.  Sec.  614. 

See  also  Taylor's  Law  of  Private  Corporations  Having 
Ca])ital  Stock,  page  513,  Sec.  619;  10  Cyc.  of  L.  &  P.  page 
796;  iMorawctz  onT*rivate  Corporations,  2nd  Ed.  Vol.  1,  Sec. 
565. 

Tn  Fletcher  on  Corporations,  Vol.  4,  Sec.  2564,  it  is  said : 

"The  decisions  present  a  s(|uare  conflict  of  opinion  as  to 
the  duty  of  a  director  in  purchasing  stock  from  a  stockholder. 
To  go  further  back,  it  w(ni]d  seem  that  the  dividing  line  is 
whether  directors  are  to  be  deemed  trustees  for  ind'vidunl 
stockholders  so  far  as  their  stock  in  the  corporation  is  con- 
cerned. 

The  rule  laid  down  by  one  class  of  decisions  is  that  'while 
directors  occupy  a  trust  relation  to  the  corporation  which  thev 
direct,  their  duty  does  not  apply  to  the  stockholder  in  the  sale 
and  purchase  of  stock.  Dealing  in  its  own  stock  is  not  a  cor- 
porate function.  In  buying  or  selling  stocky  directors  mav 
trade  like  an  outsider,  provided  they  do  not  aflFirmativelv 
act  or  speak  wrongfully,  or  intentionally  conceal  facts  with 
reference  to  it.  There  is  also  the  qualification  that  no  other 
relation  of  trust  exists  betvv'een  the  ])nrties'.  *  *  * 
The  other  line  of  cases  hold  that  direcl(^rs  are  trustees  for 
individual  stockholders  in  so  far  as  their  stock  is  concerned, 
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and  that  they  cannot  purchase  stock  from  a  stockholder  with- 
out giving  him  the  benefit  of  any  official  knowledge  they 
possess  w^hich  may  increase  the  vahie  of  the  stock." 

The  first  view  obtains  in  the  large  majority  of  jurisdictions, 
including:  Illinois — Hooker  vs  Midland  Steel  Co.,  215  III.  444, 
74  N.E.  445;  Bowden  vs  Taylor,  254  III.  461,  08  N.E.  941  ;  Del- 
aware— Cahall  vs  Lofland  (1921)  114  Atl.  224;  Arizona  — 
Ste'mfeld  vs  Neilson,  15  Arizona  424;  lvS9  Pac.  879;  Indiana — 
Tippecanoe  County  vs  Reynolds,  44  Ind.  509,  15  Am.  Rep.  24^- 
Louisiana — Shreveport  National  Bank,  118  La.  664,  43  So.  270 
Michigan— Walsh  vs  Goulden,  130  Mich.  531,  90  N.W.  406 
Missouri— Wann  vs  Scullin,  210  Mo.  429,  109  S.W.  688;  New 
Jersey — Crowell  vs  Jackson,  53  N.J.L.  656,  23  Atl.  426;  New 
York — Carpenter  vs  Danft^rth,  52  Parbonr  581  ;  Tennessee — 
Shaw  vs  Cole  Mfg.  Co.,  132  Tenn.  210,  177  S.W.  479;  L.R.A. 
1916-B,  706;  Utah— Haarstick  vs  Fox,  9  Utah  110;  33  Pac. 
251 ;  Washington — O'Xeile  vs  Tcrnes,  32  Washin^tcm  528,  73 
Pac.  692;  Haverland  vs  Lane,  89  Washin,i^ton  557,  154  Pac. 
1118;  California — Bacon  vs  Sonle,  19  Cal.  App.  428,  126  Pac. 
384;  Idaho— Stout  vs  Cunningham,  (1921)  196  Pac.  208;  Can- 
ada— Allen  vs  Hyatt,  17  Dom.L.R.  7;  England — Percival  vs 
Wright  (1902)  2  Ch.  421;  Federal  Courts— Gillett  vs  Bowen, 
23  Fed.  625. 

It  will  serve  no  useful  purpose  to  review^  all  of  the  cases 
above  cited.  It  is  sufficient,  however,  to  say  that  an  examina- 
tion of  them  shows  that  they  thoroughly  support  the  quo- 
tations taken  from  the  text  books. 

The  leading  case  on  this  subject  is  Tippecanoe  County  vs 
Reynolds,  44  Ind.  Rep.  509,  514.  In  that  case  it  is  pointed  out 
that  the  general  language  used  in  many  cases,  to  the  effect 
that  "the  directors  of  a  corporation  stand  in  a  relation  similar 
to  that  of  trustes  for  the  shareholders"  has  "reference  to  the 
management,  by  the  directors,  of  the  property  and  general 
affairs  of  the  corporation."  Another  leading  case  is  Shaw  vs 
Cole  Mfg.  Co.,  132  Tenn.  210:  177  S.W.  479.  480.  L.R.A. 
1916-B,  706.  In  this  case  the  Court  enumerated  the  states 
which  held  the  prevailing  view  and  indicated  Pennsylvania 
as  among  them,  for  the  reasons  w^hich  we  shall  later  refer  to. 

Another  of  the  leading  cnses  is  TTool-^r  vs  Midland  Steel 
Co.,  215  III.  444,  106  Am.  St.  Rcp.  170.  74  N.E.  445,  448,  in 
which  attention  is  called  to  the  fact  th^t  the  plaintiflF  "had 
a  right  of  access  to  the  books,  records,  and  papers  of  the  cor- 
poration for  any  investigation  he  chose  to  make,  and  w^as  not 
required  to  sell  the  stock  without  full  information  as  to  all 
facts  affecting  its  value." 
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The  minority  rule  that  directors  are  trustees  for  the  indi- 
vidual stockholders  prevails  in  Georgia — Oliver  vs  Oliver, 
118  Ga.  362;  45  S.E.  232;  Kansas — Stewart  vs  Harris,  69  Kan. 
498,  66  L.R.A.  261,  77  Pac.  277;  Nebraska— Jacquith  vs  Mason, 
99  Neb.  509,  156  N.W.  1041;  West  Virginia— Poole  vs  Cam- 
den, 92  S.E.  454;  Iowa — Dawson  vs  National  Life  Ins.  Co., 
176  Iowa  362;  157  N.W.  929,  937. 

The  case  of  Strong  vs  Repide,  213  U.  S.  419,  53  L.  Ed. 
853,  is  sometimes  cited  as  sustaining  the  minority  view,  but 
we  do  not  think  it  bears  that  construction.  Mr.  Justice  Peck- 
ham,  on  page  431,  states  the  general  principle  and  says: 

**The  Supreme  Courts  of  Kansas  and  Georgia  have  held  the 
relationship  existed  in  the  cases  before  those  courts  because 
of  the  special  facts  which  took  them  out  of  the  general  rule, 
and  that,  under  those  facts,  the  director  could  not  purchase 
from  the  shareholder  his  shares  without  informing  him  of  the 
facts  which  affected  their  value.  *  *  *  The  case 
before  us  is  of  the  same  general  character." 

The  case  of  Strong  vs  Repide  has  been  reviewed  in  a  num- 
ber of  cases,  among  which  are  Haverland  vs  Lane,  supra; 
Shaw  vs  Coal  Mfg  Co.,  supra;  Steinfeld  vs  Neilson,  supra, 
and  it  seems  to  be  generally  understood  that  the  facts  of  that 
case  take  it  out  of  the  general  rule. 

In  the  case  of  Dawson  vs  National  Life  Insurance  Co.,  157 
N.W.  929,  937,  the  Court  of  Iowa  in  a  vigorous  opinion,  after 
reviewing  the  authorities,  said: 

"It  is  apparent  from  this  review  of  the  authorities  that  the 
earlier  decisions  turned  on  the  question  as  to  whether  the  di- 
rector or  officer  is,  in  fact,  a  trustee  with  respect  to  the  shares 
of  stock  and  the  shareholder  cestui  que  trust,  and  that  scant 
attention  was  given  to  the  natural  relation  of  influence  on  the 
one  hand  and  reliance  on  the  other  existing  between  them. 
These  decisions  were  plausibly  written,  and  as  a  consequence 
seem  to  have  been  accepted  and  followed  by  other  courts 
without  the  consideration  which  otherwise  would  have  been 
given  the  general  principles  involved.  *  *  *  Even 
though  the  relation  may  not  technically  be  that  of  trust,  the 
knowledge  of  corporate  affairs  coming  to  the  managing  officers 
through  the  discharge  of  duties  entrusted  to  them  by  share- 
holders placed  them  in  a  position  to  exercise  influence  or 
power  in  dealing  in  shares  of  capital  stock  while  the  share- 
holder naturally  and  customarily  confides  in  and  relies  upon 
the  officers  who  represent  him  in  all  matters  hav'ng  any  bear- 
ing on  the  value  of  his  interest  in  the  corporation  indicated 
by  his  shares.  Contrary  to  the  numerical  weight  of  authority, 
but  in  harmony  with  the  light  of  experience  and  better  reason- 
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ing  of  the  more  recent  decision,  we  are  of  opinion  that  a 
fiduciary  relation  should  be  held  to  exist  between  a  managing 
officer  and  stockholder  with  relation  to  the  latter's  shares,  and 
that  any  contract  between  them  by  which  such  officer  ac- 
quires profit  out  of  the  same  to  the  detriment  of  the  share- 
holder, should  be  held  presumptively  fraudulent  and  voidable; 
and  the  burden  cast  on  such  officer  to  rebut  such  presump- 
tion by  an  affirmative  showing  that  said  contract  was  fairly 
procured  for  value,  or,  if  for  less,  upon  full  disclosure  of  all 
facts  bearing  thereon  known  to  such  officer  and  unknown  to 
the  shareholder." 

It  seems  to  us  that  this  reason  is  consonant  with  good 
morals.  One  is  selected  as  the  director  of  a  corporation  be- 
cause the  stockholders  have  confidence  and  trust  in  him.  By 
virtue  of  his  position  as  director  he  may  acquire  advance 
knowledge  of  orders  or  business  conditions  which  necessar^y 
would  enhance  the  value  di  the  stock  and  which  would  not  be 
reflected  or  disclosed  by  an  examination  of  the  books.  To 
allow  a  director  to  purchase  the  stockholder's  stock  without 
disclosure  under  such  circumstances,  would  seem  to  put  the 
seal  of  approval  upon  an  overreaching  transaction,  and  if  we 
did  not  feel  ourselves  bound  by  the  cases  in  Pennsylvania,  we 
would  be  much  inclined  to  this  view. 

In  all  the  text  books  and  notes  to  cases  where  the  subject 
IS  discussed,  Pennsylvania  is  aligned  with  the  majority  of 
jurisdictions  in  holding  that  a  director  may  deal  with  the 
stockholder  for  the  purchase  of  his  stock  without  disclosing 
facts  which  the  director  has  acquired  by  virtue  of  his  office, 
and  the  case  of  Krumbarr  vs  Griffiths,  151  Pa.  223  is  cited 
as  sustaining  this  proposition.  This  was  a  bill  in  equity  to 
cancel  and  set  aside  the  sale  of  shares  of  stock.  The  syllabus 
is:  **It  seems  that  there  is  no  special,  confidential  or  fiduciary 
relation  between  an  officer  of  a  corporation  and  a  person  from 
whom  such  officer  purchases  the  stock  of  the  corporation." 

In  this  case  it  was  the  secretary  of  the  company  who  made 
the  purchase.  The  master  found  as  a  fact  that  the  secretary 
did  not  know  at  the  time  of  the  purchase  the  facts  which  gave 
the  stock  its  additional  value.  The  master,  who  was  Francis 
E.  Brewster,  discussed  the  question  which  is  now  before  us 
at  considerable  length,  as  will  be  shown  by  the  paper  books 
found  in  Volume  22,  Supreme  Court  Paper  Books  Eastern 
District  1891.    He  said: 

*Tt  is  too  plain  for  argument,  therefore,  that  Griffiths,  as  an 
officer  of  the  warehousing  company,  occupied  a  position  of 
trust  and  confidence  toward  the  corporation.  He  was  a  trustee 
for  it,  and  could  have  no  dealing  with  the  company  for  his 
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own  advantage  or  profit.  If  the  stock  he  bought  had  belonged 
to  the  Company,  or  if  the  corporation  had  an  interest  in  it, 
Griffiths,  as  an  officer  of  the  company,  could  not  have  pur- 
chased it,  or,  having  done  so,  any  profit  he  made  would  law- 
fully belong  to  the  company.  As  between  the  plaintiff  and 
Griffiths,  however,  there  was  no  relation  of  trust  or  confidence. 
They  dealt  together  simply  as  seller  and  purchaser  of  the 
stock  in  question.  *  *  *  pje  had  as  much  right  to  buy 
from  the  plaintiff  directly,  provided  he  made  no  misrepresen- 
tations, and  took  no  undue  or  unfair  advantage,  as  to  purchase 
the  plaintiff's  stock  in  the  open  market,  or  through  a  broker." 

The  report  of  the  case  shows  **the  master  also  found  as  a 
matter  of  law  that  there  was  no  special,  confidential  or  fidu- 
ciary relation  between  complainant  and  defendant.'*  The 
Supreme  Court,  through  Mr.  Justice  Sterrett,  said : 

**In  this  case,  the  learned  master  found  and  reported  the  facts 
together  with  his  opinion  as  to  the  law,  applicable  thereto, 
and  recommended  the  dismissal  of  the  bill.  After  hearing  and 
consideration  of  the  exceptions  filed  by  plaintiff,  the  learned 
Court  dismissed  the  same  and  confirmed  the  master's  report. 
The  master's  findings  of  fact  and  conclusions  of  law,  together 
with  the  authorities  in  support  of  the  latter,  are  so  fully  pre- 
sented in  his  clear  and  exhaustive  report,  that  we  find  it  un- 
necessary to  refer  to  them  in  detail." 

The  case  was  affirmed.  It  therefore  appears  that  the  ques- 
tion was  directly  passed  upon. 

In  the  case  of  Byrd  Coal  Co.  &  Iron  Co.  vs  Humes,  157  Pa. 
278,  287,  it  is  said: 

"But  a  director  is  a  trustee  for  the  entire  body  of  stock- 
holders, and  both  good  morals  and  good  law  imperatively  de- 
mand he  shall  manage  all  the  business  affairs  of  the  company 
with  a  view  to  promote,  not  his  own  interests,  but  the  com- 
mon interests,  and  he  cannot  directly  or  indirectly  derive  any 
personal  profit  or  advantage  by  reason  of  his  position,  distinct 
from  his  co-shareholders." 

This  is  the  rule  laid  down  in  the  leading  case  of  Cumber- 
land Coal  Co.  vs  Parish,  42  Md.  598,  and  in  the  case  of  Macgill 
vs  ATacgill  (Md.)  109  Atl.  72,  relied  on  by  the  plaintiff. 

In  Glen  vs  Kittanning  Brewing  Co.,  259  Pa.  510,  516,  Mr. 
Justice  Frazer  said : 

"No  rule  is  better  established  than  that  the  directors  of  a 
corporation  stand  in  the  position  of  trustees  for  the  entire  body 
of  stockholders,  and  while  stock  owned  by  a  director  is  his 
individual  property  to  be  dealt  with  as  he  sees  fit  in  the  same 
manner  and  to  the  same  extent  as  other  stockholders,  yet, 
when  he  acts  in  his  official  position,  he  is  acting  not  merely 


1922  DAUPHIN  COUNTY  REPORTS  65 

Kinter  vs  Commonwealth  Trust  Co..  Exr.,  et  al. 

as  an  individual  but  as  representative  of  others  and  is  pro- 
hibited from  taking  advantage  of  his  position  for  his  personal 
profit  or  to  reap  personal  benefit  to  the  detriment  of  the  stock- 
holders whom  he  represents." 

In  Commonwealth  T.  I.  &  T.  Co.  vs  Seltzer,  227  Pa.  410, 
418,  Mr.  Justice  Moschzisker  said : 

"The  conclusions  of  the  court  below  were  reached,  and  are 
here  sustained,  on  the  peculiar  facts  in  this  case,  with  a  full 
and  express  recognition  oi  the  general  rule  that  a  stockholder, 
even  though  he  be  one  of  the  managing  officers  of  a  corpor- 
ation, has  the  right  to  buy  and  sell  its  stock  and  to  keep  any 
profits  which  he  may  thus  acquire." 

In  the  case  of  Porter  vs  Hcaly,  244  Pa.  427,  435,  Mr.  Justice 
Moschzisker  said: 

"The  principle  is  w^ell  established  that  those  in  control  of 
the  management  of  a  corporation  are  under  an  inherent  obli- 
gation not  in  any  manner  to  use  their  positions  to  advance 
their  individual  interests  as  distinguished  from  the  interests 
they  represent,  and  in  Pennsylvania  we  have  ruled  that  *a 
director  of  a  corporation  is  a  trustee  for  the  entire  body  of 
stockholders;'  it  is  likewise  settled  in  this  state  that,  though 
one  who  is  a  director  may  sell  his  stock  and  keep  any  profit 
so  acquired,  yet,  under  the  guise  of  this  rule,  he  cannot  in 
combination  with  others,  even  by  means  which,  if  standing 
alone  would  be  lawful  in  themselves,  take  advantage  of  his 
official  position  for  his  individual  profit  to  the  detriment  of  his 
corporation  or  its  other  stockholders." 

And  on  page  437: 

"Although  the  stock  of  one  who  is  a  director  of  a  corpor- 
ation is  his  individual  property  to  be  dealt  with  as  he  pleases, 
and  to  be  sold  for  such  a  price  as  he  may  be  able  to  c^et  for  it, 
either  in  association  with  others  or  alone,  yet,  his  official  posi- 
tion is  not  his  individual  property  in  any  sense,  and  he  has 
no  right,  either  directly  or  indirectly,  to  use  it  for  his  own 
selfish  ends  j  *  *  ♦  These  general  rules  work  no  hard- 
ship to  anyone, — they  simply  mean  that  those  entrusted  with 
the  management  of  a  corporation  must  be  above  board,  fair 
and  honest  with  its  stockholders  m  all  matters  concerning  the 
common  enterprise  or  its  control,  and  that  one  so  situated  will 
not  be  permitted  'to  derive  any  personal  profit  or  advantage 
by  reason  of  his  position,  distinct  from  his  co-shareholders'." 

In  the  case  just  cited,  the  directors  used  their  position  to 
get  higher  prces  for  their  stock  than  the  other  stockholders, 
bv  agreeing  to  sell  the  control  of  the  corporation.  The  same 
thing  hapnened  in  the  case  of  the  Keystone  Guard  vs  Beaman 
264  Pa.  397. 
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It  seems,  therefore,  to  be  settled  that  the  rule  in  this  state 
is  that  a  director  is  not  bound  to  disclose  information  to  a 
stockholder  in  the  purchase  or  sale  of  stock.  We  are  not  un- 
mindful of  the  rule  laid  down  in  Zahn  vs  McMillan,  179  Pa. 
146,  153,  quoted  approvingly  from  Perry  on  Trusts: 

'If  a  party  knows  that  another  is  relying  upon  his  judg- 
ment and  knowledge  in  contracting  with  him,  although  no 
confidential  relation  exists,  and  he  does  not  state  material  facts 
within  his  knowledge,  the  contract  will  be  avoided ;  for  know- 
ingly to  permit  another  to  act  as  though  the  action  was  con- 
fidential, and  yet  not  state  material  facts,  is  fraudulent.  It 
is  said  that  a  party  in  such  circumstances  is  bound  to  destroy 
the  confidence  reposed  in  him,  or  to  state  all  the  facts  that 
such  confidence  demands." 

We  do  not  think  that  this  principle  applies  in  the  case  be- 
fore us,  because  the  bill  does  not  show  any  confidential  rela- 
tion existing  between  the  plaintiff  and  Hildrup  other  than  that 
of  director  and  stockholder.  It  is  proper,  however,  to  say 
that  we  think  no  inference  of  fraudulent  concealment  could  be 
inferred  from  the  fact  that  Starkey  enjoined  upon  his  assist- 
ant secrecy  as  to  the  preparation  of  plans,  and  that  the  book- 
keeper and  other  office  employes  were  instructed  not  to  give 
out  information  as  to  the  operation  of  the  company.  Such 
instructions  to  subordinates  would  be  proper  at  any  time,  and 
certainly  were  highly  proper  when  the  company  was  engaged 
in  making  war  munitions.  Neither  was  the  fact  that  Hildrup 
kept  the  orders  in  his  private  possession  and  did  not  enter 
them  in  the  books,  any  concealment  from  the  plaintiff,  be- 
cause the  plaintiff  never  asked  of  this  company,  or  of  any  one 
connected  with  it,  any  information  whatever. 

For  these  reasons  we  conclude  that  the  bill  of  complaint 
does  not  show  any  concealment  on  the  part  of  Hildrup,  Tracy 
and  Starkey,  of  any  matters  which  it  was  their  duty  to  dis- 
close, in  bargaining  with  the  plaintiff  for  the  sale  of  his  stock. 

We  are  unable  to  see  how  the  averments  of  Section  11  of 
the  bill,  that  J.  Hervey  Patton,  at  the  instance  of  Hildrup, 
secured  some  options  from  some  Baltimore  stockholders,  tell- 
ing them  what  Hildrup  told  him,  which  he  then  believed,  but 
which  is  now  alleged  to  be  false,  can  throw  any  light  on  the 
questions  now  before  us.  The  letters  written  by  Hildrup  to 
representatives  of  the  estate  of  William  B.  Hughes,  decased, 
set  out  in  Sections  12,  13  and  14  of  the  bill  of  complaint,  are 
in  the  same  position.  These  matters  may  be  evidence,  (Con- 
fer vs  McNeal,  74  Pa.  112;  Homewood  Bank  vs  Marshal,  223 
Pa.  289;  Lowe  vs  Dalrymple,  117  Pa.  564)  but  they  are  of  no 
assistance  in  determining  the  questions  raised  on  demurrer. 
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CONCLUSION. 

For  the  reasons  above  given,  we  are  of  opinion  that  the 
demurrers  to  the  bill  of  complaint  must  be  sustained  because 
the  plaintiff  has  been  guilty  of  gross  laches  in  bringing  his 
bill;  because  the  bill  does  not  disclose  sufficient  fraudulent 
misrepresentations  to  sustain  it,  nor  does  it  show  concealment 
of  any  facts  which  Hildrup,  Tracy  and  Starkey  were  bound  to 
disclose  to  the  plaintiff  in  purchasing  his  stock. 

DECREE 

And  now,  January  7,  1922,  upon  due  consideration  of  the 
bill  of  complaint  and  demurrers  thereto,  it  is  hereby  ordered, 
adjudged  and  decreed  that  the  demurrers  of  the  Common- 
wealth Trust  Company,  as  Executor  and  Trustee  of  the  es- 
tate of  William  T.  Hildrup,  Jr.,  deceased,  and  the  joint  de- 
murrer averring  that  the  amendments  allowed  December  7, 
1921,  are  irrelevant  and  immaterial  to  the  subject  matter  of 
the  original  bill  and  irrelevant  and  immaterial  to  any  issue 
tendered  by  the  amended  bill,  and  without  substance,  and  that 
the  amendments  are  vexatious  and  for  the  purpose  of  delay,  be 
overruled,  but  that  the  original  joint  demurrer  of  the  defend- 
ants be  sustained  and  the  bill  of  complaint  be,  and  it  is,  here- 
by dismissed  at  the  cost  of  the  plaintiff. 


George  C.  Potts,  Plaintiff  vs  Commonwealth  Trust  Com- 
pany, Executor  of  the  Last  Will  and  Testament  of  William 
T.  Hildrup,  Jr.,  Deceased,  D.  E.  Tracy,  William  P.  Starkey, 
St.  Stephen's  Protestant  Episcopal  Church  of  Harrisburg, 
Pa.,  Florence  Nightingale  Hildrup,  and  Commonwealth 
Trust  Company,  Trustee,  Defendants. 

Demurrer  to  bill  in  equity.  C.  P.  Dauphin  County,  No.  689 
Equity  Docket. 

Hargest,  P.  J.,  January  7,  1922. 

This  case  was  submitted  on  an  amended  bill  and  demurrers 
thereto.  Both  the  bill  and  the  demurrers  are  identical  in  form 
with  the  bill  and  demurrers  filed  in  the  case  of  J.  Carroll 
Kinter  against  the  same  defendants,  to  No.  684  Equity  Docket, 
except  that  the  option  signed  by  the  plaintiff  was  executed 
December  21,  1915  by  the  delivery  of  his  stock  and  the  re- 
ceipt of  the  money,  instead  of  December  22,  1915,  as  averred 
in  the  bill  of  J.  Carroll  Kinter.  In  this  bill  it  is  averred  that 
such  knowledge  as  the  plaintiff  acquired  was  obtained  on  or 
about  August  1,  1920,  instead  of  in  the  month  of  October  1920, 
as  averred  in  the  Kinter  bill. 
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Therefore,  the  only  difference  between  this  case  and  the 
case  above  referred  to,  is  that  there  was  a  longer  delay  between 
the  time  the  plaintiff  acquired  knowledge  and  the  filing  of  the 
bilL 

For  the  reasons  given  in  the  opinion  filed  herewith  in  the 
case  of  J.  Carroll  Kinter  against  the  same  defendants  to  No. 
684  Equity  Docket,  we  conclude  that  the  original  demurrer 
must  be  sustained. 

DECREE 

And  now,  January  7,  1922,  upon  due  consideration  of  the 
bill  of  complaint  and  demurrers  thereto,  it  is  hereby  ordered, 
adjudged  and  decreed  that  the  demurrers  of  the  Common- 
wealth Trust  Company,  as  Executor  and  Trustee  of  the  estate 
of  William  T.  Hildrup,  Jr.,  deceased,  and  the  joint  demurrer 
averring  that  the  amendments  allowed  December  7,  1921,  are 
irrelevant  and  immaterial  to  the  subject  matter  of  the  original 
bill  and  irrelevant  and  immaterial  to  any  issue  tendered  by 
the  amended  bill,  and  without  substance,  and  that  the  amend- 
ments are  vexatious  and  for  the  purpose  of  delay,  be  over- 
ruled, but  that  the  original  joint  demurrer  of  the  defendants 
be  sustained  and  the  bill  of  complaint  be,  and  it  is,  hereby 
dismissed,  at  the  cost  of  the  plaintiff. 


George  Edward  Reed,  Plaintiff  vs  Commonwealth  Trust  Com- 
pany, Executor  of  the  Last  Will  and  Testament  of  William 
T.  Hildrup,  Jr.,  Deceased,  D.  E.  Tracy,  William  P.  Starkey, 
St.  Stephen's  Protestant  Episcopal  Church  of  Harrisburg, 
Pa.,  Florence  Nightingale  Hildrup,  and  Commonwealth 
Trust  Company,  Trustee,  Defendants. 

Demurrer  to  bill  in  equity.  C.  P.  Dauphin  County,  No.  685 
Equity  Docket. 

Hargest,  P.  J.,  January  7,  1922. 

This  case  was  submitted  on  an  amended  bill  and  demurrers 
thereto.  Both  the  bill  and  the  demurrers  are  identical  in  form 
with  the  bill  and  demurrers  filed  in  the  case  of  J.  Carroll 
Kinter  against  the  same  defendants,  to  No.  684  Equity  Docket, 
except  that  the  option  signed  by  the  plaintiff  was  executed 
December  24,  1915  by  the  delivery  of  his  stock  and  the  re- 
ceipt of  the  money,  instead  of  December  22,  1915,  as  averred 
in  the  bill  of  J.  Carroll  Kinter.  In  this  bill  it  is  averred  that 
such  knowledge  as  the  plaintiff  acquired  was  obtained  on  or 
about  August  1.  1920,  instead  of  in  the  month  of  October  1920, 
as  averred  in  the  Kinter  bill. 
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Therefore,  the  only  difference  between  this  case  and  the 
case  above  referred  to,  is  that  there  was  a  longer  delay  between 
the  time  the  plaintiff  acquired  knowledge  and  the  filing  of  the 
bill. 

For  the  reasons  given  in  the  opinion  filed  herewith  in  the 
case  of  J.  Carroll  Kinter  against  the  same  defendants  to  No. 
684  Equity  Docket,  we  conclude  that  the  original  demurrer 
must  be  sustained. 

DECREE 

And  now,  January  7,  1922,  upon  due  consideration  of  the 
bill  of  complaint  and  demurrers  thereto,  it  is  hereby  ordered, 
adjudged  and  decreed  that  the  demurrers  of  the  Common- 
wealth Trust  Company,  as  Executor  and  Trustee  of  the  estate 
of  William  T.  Hildrup,  Jr.,  deceased,  and  the  joint  demurrer 
averring  that  the  amendments  allowed  December  7,  1921,  are 
irrelevant  and  immaterial  to  the  subject  matter  of  the  original 
bill  and  irrelevant  and  immaterial  to  any  issue  tendered  by 
the  amended  bill,  and  without  substance,  and  that  the  amend- 
ments are  vexatious  and  for  the  purpose  of  delay,  be  over- 
ruled, but  that  the  original  joint  demurrer  of  the  defendants 
be  sustained  and  the  bill  of  complaint  be,  and  it  is,  hereby 
dismissed,  at  the  cost  of  the  plaintiff. 


o 

Bessie  Hughes  Hahn,  Plaintiff  vs  Commonwealth  Trust  Com- 
pany, Executor  of  the  Last  Will  and  Testament  of  William 
T.  Hildrup,  Jr.,  Deceased,  D.  E.  Tracy,  William  P.  Starkcy, 
St.  Stephen's  Protestant  Episcopal  Church  of  Harrisburg, 
Pa.,  Florence  Nightingale  Hildrup,  and  Commonwealth 
Trust  Company,  Trustee,  Defendants. 

Demurrer  to  bill  in  equity.  C.  P.  Dauphin  County,  No.  687, 
Equity  Docket. 

Hargest,  P.  J.,  January  7,  1922. 

This  case  was  submitted  on  an  amended  bill  and  demurrers 
thereto.  The  amended  bill  is  almost  identical,  and  the  demur- 
rers are  identical,  with  the  bill  and  demurrers  filed  in  the  case 
of  J.  Carroll  Kinter,  against  these  same  defendants,  to  No. 
684  Equity  Docket. 

In  this  bill  it  is  averred  that  the  plaintiff  ac(iuired  knowledge 
of  the  matters  upon  which  the  bill  is  based,  on  or  about  Aui^ust 
1,  1920,  instead  of  in  the  month  of  October  1920,  as  averred  in 
the  Kinter  b*ll.  It  therefore  appears  that  there  was  a  longer 
delay  between  the  lime  the  plaintiff  acquired  knowledge  and 
the  fil'ng  of  her  bill.    She  executed  her  option  by  the  delivery 
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of  her  stock  and  the  receipt  of  money  December  28,  1915  in- 
stead of  December  22,  1915  and  therefore  had  six  days  longer 
for  investigation  after  the  receipt  of  the  annual  statement 
referred  to  in  her  bill,  before  the  execution  of  her  option. 
Therefore,  what  was  said  in  the  opinion  in  the  Kinter  case  on 
the  subject  of  laches,  applies  with  greater  force  to  this  case. 

This  bill  differs,  however,  from  the  Kinter  bill  in  two  im- 
portant particulars.  In  paragraph  18  it  is  averred  that  when 
H.  F.  Hahn,  the  husband  of  the  plaintiff,  who  represented 
her  in  the  transaction,  took  the  plaintiff's  stock  to  William 
T.  Hildrup,  Jr.,  for  the  purpose  of  delivering  it  and  receiving 
the  money,  Hildrup  requested  said  H.  F.  Hahn  to  accompany 
him  to  D.  E.  Tracy's  office,  and  thereupon  Tracy  informed 
Hahn  that  he  and  Hildrup  had  decided  to  g^ve  Plaintiff,  for 
her  stock  $3,000  in  addition  to  the  $5,000  due  under  the  op- 
tion ;  and,  in  paragraph  50  of  the  bill  it  is  averred  that  Hildrup 
and  Tracy  promised  to  pay  said  additional  $3,000  if  earned, 
and  that  Tracy,  on  November  21,  1916,  and  Hildrup,  on  No- 
vember 24,  1916,  each  wrote  the  plaintiff  a  letter  enclosing  his 
check  to  her  order  for  $1500  in  payment  of  one-half  of  said 
$3,000. 

So  far  as  anything  in  the  bill  of  complaint  shows,  this 
promise  by  Hildrup  and  Tracy  to  pay  $3,000  additional,  was 
entirely  voluntary  and  not  the  result  of  any  negotiations,  or 
of  hesitancy  on  the  part  of  plaintiff  or  her  husband,  to  execute 
the  option.  Such  liberality  with  reference  to  stock  that  had 
been  practically  worthless,  was  sufficient  to  attract  attention 
and  in  this  respect  there  is  more  in  this  case  to  put  the  j^laintifi 
on  inquiry  than  in  the  Kinter  case. 

The  other  particular  in  which  the  bill  in  this  case  differs 
from  that  of  the  Kinter  case  is  the  averment  in  paragraph  18 
to  the  effect  that  when  H.  F.  Hahn,  the  plaintiff's  husband, 
took  the  stock  to  Hildrup  for  delivery,  he  asked  Hildrup 
whether  all  the  common  stockholders  had  turned  in  their 
stock,  and  Hildrup  informed  him  that  all  but  one  had  done  so ; 
that  that  stock  was  optioned  and  that  suit  would  be  institiited 
for  it,  if  it  were  not  turned  in,  Hahn  then  asked  if  E.  Z. 
Wallower  had  turned  in  his  common  stock  and  was  informed 
that  he  had,  which  statements  were  false  and  fraudulent,  m 
that  all  but  one  of  the  common  stockholders  had  not  turned 
in  their  stock  and  that  E.  Z.  Wallower  had  not  turned  in  nor 
optioned  his  common  stock.  This  is  an  allegation  of  misrep- 
resentation made  before  the  completion  of  the  option  and  we 
think  it  was  material  as  an  inducement  to  the  plaintiff  to 
execute  the  option.  If  there  were  nothing  else  in  the  case 
we  would  be  inclined  to  sustain  the  bill  to  this  extent.     But 
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in  all  other  respects  the  case  is  similar  to  the  Kinter  bill,  and, 
therefore,  for  the  reasons  given  in  the  opinion  filed  herewith 
in  the  case  of  J.  Carroll  Kinter  against  these  defendants,  No. 
684  Equity  Docket,  the  demurrers  must  be  sustained. 

DECREE 

And  now,  January  7,  1922,  upon  due  consideration  of  the 
bill  of  complaint  and  demurrers  thereto,  it  is  hereby  ordered, 
adjudged  and  decreed  that  the  demurrers  of  the  Common- 
wealth Trust  Company,  as  Executor  and  Trustee  of  the  estate 
of  William  T.  Hildrup,  Jr.,  deceased,  and  the  joint  demurrer 
averring  that  the  amendments  allowed  December  7,  1921,  are 
irrelevant  and  immaterial  to  the  subject  matter  of  the"  original 
bill  and  irrelevant  and  immaterial  to  any  issue  tendered  by 
the  amended  bill,  and  without  substance,  and  that  the  amend- 
ments are  vexatious  and  for  the  purpose  of  delay,  be  over- 
ruled, but  that  the  original  joint  demurrer  of  the  defendants 
be  sustained  and  the  bill  of  complaint  be,  and  it  is,  hereby 
dismissed,  at  the  cost  of  the  plaintiff. 


Commonwealth  vs  Richard  Patler 

Grand  jury — Imposition  of  costs — Relief  from  payment  of  co8t»— 

Power  of  Court. 

Before  a  Court  can  set  aside  the  imposition  of  costs  by  the  grand 
jury,  if  at  all,  it  must  be  supiplied  with  the  evidence  submitted  to  the 
grand  jury. 

The  presumption  is  that  a  grand  jury,  which  had  full  information, 
was  justified  in  its  action  relative  to  costs. 

Rule  to  show  cause  why  prosecutor  should  not  be  re- 
lieved from  payment  of  costs  imposed  by  grand  jury.  Quarter 
Sessions  of  Dauphin  County,  No.  59  June  Sessions  1921. 

James  G.  Hatz,  for  rule. 

Philip  S.  Moyer,  contra. 

Fox,  J.,  January  25,  1922. 

Upon  petition  a  rule  was  granted  "upon  the  county  of  Dau- 
phin to  show  cause  why  the  said  petitioner,  the  prosecutor  in 
the  above  stated  case,  should  not  be  relieved  from  the  pay- 
ment of  the  costs  as  above  set  forth,"  (to  wit:  in  the  petition), 
to  which  an  answer  was  filed  by  the  District  Attorney 

We  think  there  is  no  merit  in  the  petition  The  indictment 
charged  the  defendant  with  larceny  of  a  key;  the  grand  jury 
heard  the  witnesses,  four  in  number;  ignored  the  bill  and 
placed  the  costs  upon  the  prosecutor,  Howard  R.  Kleinfeltcr. 
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This  is  a  power  reposed  in  the  grand  jury  under  the  Act  of 
1897,  P.  L.  89. 

The  power  of  setting"  aside  the  decision  of  the  grand  jury 
should  not  be  exercised  by  the  court  without  full  knowledge 
of  all  of  the  evidence  submitted  to  the  grand  jury.  W  e  are 
unable,  without  this  knowledge,  to  pass  upon  the  merit  of  the 
conclusion  and  finding  of  the  grand  jury.  It  heard  all  of  the 
witnesses,  four  in  number.  We  do  not  know  what  testimony 
these  witnesses  gave  to  the  grand  jury.  It  is  to  be  presumed 
that  the  evidence  submitted  to,  and  heard  by  it,  was  fully 
and  carefully  considered,  and  that  it  acted  correctly.  We 
have  nothing  before  us  except  the  petition  of  the  prosecutor, 
which  sets  forth  alleged  facts,  but  does  not  state  what  evi- 
dence was  submitted  to  the  grand  jury,  and  before  the  court 
can  correct  an  error  made  by  the  grand  jury,  if  at  all,  it  must 
be  supplied  with  the  evidence  submitted  to  the  grand  jury. 

If  we  were  to  make  this  rule  absolute  it  would  amount  to 
a  declaration  that  the  court,  which  has  not  heard  the  evidence, 
is  better  able  to  determine  what  disposition  should  be  made  of 
the  costs  than  the  grand  jury  which  d  d  hear  the  evidence. 
The  presumption  is  that  the  grand  jury,  which  had  the  full 
information  was  justified  in  its  action. 

For  these  reasons  we  think  it  would  be  unfair  and  improper 
for  the  court  to  interfere  with  the  finding  and  return  of  the 
grand  jury,  and  we  discharge  the  rule  at  the  cost  of  the  peti- 
tioner. 

o 

In  the  Matter  of  the  Proposed  Bridge  Spanning  the  Susque- 
hanna River  at  Lock  Haven,  Clinton  County. 

Bridges— Rebuilding    by    Commonwealth — Costs — Plans    and    speci- 
fications—Superintendence of  construction. 

When  a  bridge  is  rebuilt  by  the  Commonwealth,  under  the  Act  of 
May  16,  1919,  P.  L.  196,  a  charge  may  be  allowed  for  supervision  of 
the  construction  of  the  bridge,  in  addition  to  the  charge  allowed  for 
preparation  of  plans  and  specifications. 

Exceptions  to  allowance  of  charge  for  supervision  of  con- 
struction of  bridge.  C.  P.  Dauphin  County,  No.  18  Common- 
wealth Docket  1919. 

H.  S.  Furst,  County  Solicitor  of  Clinton  County,  for  excep- 
tions. 

Beidleman  &  Hull,  contra. 

Fox,  J.,  January  17,  1922. 

By  proper  proceedings  under  the  act  approved  May  16,  1919, 
P.  L.  196,  a  bridge  was  built,  spanning  the  Susquehanna  River 
at  Lock  Haven,  Clinton  County,  Pennsylvania. 
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The  claimant  was  lawfully  employed  by  the  Board  of  Com- 
missioners of  Public  Grounds  and  Buildings  to  prepare  plans 
and  specifications  of  the  proposed  bridge.  This  preliminary 
work  was  done  by  the  claimant,  who  presented  his  bill  for  the 
same  in  the  amount  of  $7340.00  or  5%  of  the  contract  price 
of  the  bridge  to  the  Board  of  Commissioners  of  Public  Grounds 
and  Buildings  on  Dec.  11,  1920,  due  notice  of  the  presentation 
of  the  bill  was  given  to  the  Commissioners  of  Clinton  County 
and  no  objections  having  been  filed,  this  court  approved  the 
bill,  and  the  same  was  paid  by  the  county  of  Clinton. 

Later  when  the  contract  of  the  building  of  the  bridge  was 
awarded,  the  claimant  was  lawfully  employed  to  supervise 
the  erection  and  construction  of  the  bridge  and  did  so  with 
marked  ability  and  fidelity  as  is  shown  by  the  testimony  taken. 
Upon  completion  of  the  bridge  and  the  acceptance  thereof  by 
the  Commonwealth,  the  claimant  submitted  a  bill  for  his  serv- 
ices as  supei*visor  of  construction  in  the  amount  of  $7340.00  or 
5%  on  the  contract  price  of  the  bridge  and  extras,  amounting 
to  $156.25,  to  the  Board  of  Commissioners  of  Public  Grounds 
and  Buildings,  the  bill  was  approved  by  the  Board.  Notice 
thereof  was  given  to  the  Commissioners  of  the  county  of 
Clinton  whereupon  the  county  solicitor,  H.  S.  Furst,  Esquire, 
on  behalf  of  the  county  filed  exceptions  to  the  bill,  which,  in 
substance  are  as  follows: 

1.  That  the  payment  by  the  County  of  the  bill  approved 
for  the  preparation  of  the  plans  and  specifications  contem- 
plated not  only  the  cost  of  the  preparation  of  the  plans  and 
specifications,  but  also  the  cost  of  supervision  of  construction. 

2.  That  the  act,  pursuant  to  the  provisions  of  which  the 
bridge  was  constructed,  does  not  provide  for  a  greater  com- 
mission than  5%  of  the  contract  price,  for  the  preparation  of 
plans  and  specifications  and  the  superintendence  of  the  con- 
struction. 

3.  That  there  is  no  authority  in  the  act  for  the  second 
charge  of  5%  on  the  contract  price. 

4.  That  the  usual  charge  of  engineers  for  services  such 
as  were  rendered  by  the  claimant  in  this  case,  including  prep- 
aration of  plans  and  specifications  and  the  supervision  of  con- 
struction, is  from  5  to  7%  of  the  contract  price,  and  that  the 
charge  of  the  claimant  is  excessive. 

The  legal  question  raised  by  the  1st,  2nd  and  3rd  exceptions 
was  raised  and  settled  in  the  case  of  Paper  Mill  Br'dge,  re- 
ported in  10  Dauphin  County  Reports,  page  197;  34  County 
Court  Reports,  page  606.  In  that  case,  in  construing  the 
amending  act  of  1903,  P.  T..  232,  which  was  an  amendment  of 
the  act  of  1895,  P.  L.  130,  where  in  Section  3  of  the  act  of 
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1903,  identical  language  was  used  in  fixing  the  superintend- 
ent's compensation,  the  court  decided  that,  in  addition  to  the 
charge  for  the  preparation  of  the  plans  and  specifications,  a 
charge  may  be  made  for  the  supervision  of  the  construction 
of  the  bridge. 

The  claimant  having  prepared  the  plans  and  specifications, 
after  their  acceptance  by  the  proepr  authority,  presented  his 
bill  for  the  same  to  the  proper  party  and  after  due  notice  and 
consideration,  it  was  approved  and  paid,  there  was  no  agree- 
ment or  understanding  that  this  bill  also  included  the  claim- 
ant's services  in  the  construction,  nor  is  there  any  limitation 
in  the  law  to  that  effect.  The  receipt  given  for  this  payment 
and  accepted,  clearly  shows  that  the  money  was  paid  for  the 
preparation  of  the  plans  and  specifications  only. 

There  remains  then  the  sole  question  in  the  4th  .exception, 
viz:  the  reasonableness  of  the  charge  of  the  claimant  for  his 
supervision  of  the  construction  of  the  bridge.  In  Moravia 
Bridge,  10  Dauphin  County  Reports,  page  195,  this  court  said : 

**The  compensation  to  be  allowed  in  cases  of  this  kind  is  such 
as  is  usually  paid  for  like  services,  and  that,  what  is  the  usual 
and  reasonable  charge  is  to  be  found  from  the  evidence  sub- 
mitted on  the  subject."  In  the  case  before  us,  the  claimant 
submitted  testimony  at  the  hearing  that  5%  on  the  contract 
price,  is  the  usual  charge  and  would  be  a  fair  and  reasonable 
rate  for  the  services  rendered  by  the  claimant  in  the  super- 
vision of  the  construction.  No  evidence  was  submitted  to  the 
contrary.  We  therefore  must  find  that  the  charge  as  made 
by  the  claimant  is  reasonable  and  not  excessive. 

We,  therefore,  overrule  the  exceptions  and  the  compensation 
of  the  claimant  is  fixed  at  5%  of  the  contract  price  of  the 
bridge,  and  the  bill  which  he  presented  to  that  extent  is  here- 
by approved. 


Commonwealth  vs  Joseph  Frederico  and  John  Bretz 
New  trial — Improper  remarks  of  counsel. 

In  the  trial  of  criminal  action,  counsel  for  the  Commonwealth,  in 
his  address  to  the  jury,  said,  "on  one  side  of  this  case  all  of  the 
parties  are  Americans,  and  on  the  other  side  of  this  case,  all  of  the 
parties  are  Italians." 

The  court  at  once  stopped  the  argument  and  instructed  counsel  for 
the  commonwealth  and  the  jury  that  such  argument  was  not  per- 
missible. The  court  also  instructed  the  jury  that  there  should  be  no 
favor  or  prejudice  on  one  side  or  on  the  other  because  of  the  nation- 
ality of  the  parties  or  witnesses,  and  that  they  should  not  be  influenced 
by  such  argument.  Held,  on  motion  for  new  trial,  that  the  rights 
of  defendants  were  properly  guarded.     Motion  overruled. 
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Motion  for  a  new  trial.  Quarter  Sessions  of  Dauphin  Coun- 
ty, Nos.  98  and  99  June  Sessions  1921. 

W.  Justin  Carter,  for  motion. 

Maurice  R.  Metzger,  contra. 

Fox,  J.,  January  25,  1922. 

In  the  above  stated  cases,  one  motion  in  both  cases  was 
made  by  the  defendants  for  a  new  trial. 

With  respect  to  the  first  four  reasons  therefor,  there  was 
sufficient  evidence  produced  by  the  Commonwealth  to  justify 
the  jury  in  finding  the  defendants  guilty  in  manner  and  form 
as  they  stood  indicted,  and  the  verdict  was  not  against  the 
charge  of  the  court. 

With  respect  to  the  fifth  and  sixth  reasons,  that  the  coun- 
sel on  behalf  of  the  Commonwealth,  in  his  argument,  said  to 
the  jury  "on  one  side  of  this  case  all  of  the  parties  are  Ameri- 
cans, and  on  the  other  side  of  this  case,  all  of  the  parties  are 
Italians,".  The  court  at  once  stopped  the  argument,  and  in- 
structed counsel  for  the  Commonwealth,  and  the  jury,  that 
such  argument  was  not  permissible,  and,  and  put  a  stop  to  it; 
and  carefully  instructed  the  jury  that  there  should  be  no  favor 
or  prejudice  on  one  side  or  on  the  other  because  of  the  nation- 
ality or  birth  place  of  any  of  the  parties  or  witnesses,  and  that 
the  jury  should  not  be  influenced  by  any  such  argument,  state- 
ment or  thought. 

We  think  this  was  properly  and  completely  cared  for  by 
the  court,  and  that  the  jury  was  uninfluenced  by  the  remark. 
The  remark  was  improper  and  should  not  have  been  made,  but 
we  think  the  reprimand  and  charge  of  the  court  completely 
eliminated  from  the  jurors'  minds  any  favor  or  prejudice  which 
may  have  been  created  by  the  remark. 

The  motion  is  therefore  overruled  and  the  District  Attorney 
is  directed  to  call  the  defendants  for  sentence. 

o 

Roland  C.  Heisler,  Plaintiff  vs  Thomas  Colliery  Company; 
E.  Herbert  Suender,  Superintendent  of  Thomas  Colliery 
Company;  John  Gilbert,  Jesse  W.  Powell,  Laurance  Butler, 
Horatio  H.  Morris,  Robert  C.  Hill,  Harlow  Voorhees,  Di- 
rectors of  Thomas  Colliery  Company;  Samuel  S.  Lewis, 
Auditor  General  of  the  Commonwealth  of  Pennsylvania,  and 
Charles  A.  Snyder,  State  Treasurer  of  the  Commonwealth 
of  Pennsylvania,  Defendants. 

Constitutional  Law — Taxation — ^Act  of  May  11,  1921. 

The  Act  of  May  11,  1921,  P.  L.,479,  entitled  "An  act  imposing  a 
state  tax  on  anthracite  coal;  providing  for  the  assessment  and  collec- 
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tion  thereof;  and  providing  penalties  for  the  violation  of  this  Act 
**is  not  in  violation  or  contravention  of  Section  I  of  Article  IX  and 
Section  8  of  Article  III,  of  the  Constitution  of  Pennsylvania,  or  of 
Clause  5,  Section  9  of  Article  I  and  Clause  3,  Section  8  of  Article  I 
of  the  Constitution  of  the  United  States  nor  in  violation  or  contra- 
vention of  the  Fourteenth  Amendment  of  the  Constitution  of  the 
United  States. 

The  Contention  that  an  Act  of  Assembly  is  unenforceable,  because 
its  provisions  are  indefinite,  does  not  go  to  the  constitutionality  of 
the  act  but  is  a  matter  of  construction  only. 

Commonwealth  vs  Alden  Coal  Company,  251  Pa.  134  and  Common- 
wealth vs  St.  Clair  Coal  Company,  251  Pa.  159,  distinguished. 

Bill  in  equity  to  test  the  constitutionality  of  an  Act  of  As- 
sembly.    C.  P.  Dauphin  County,  No.  709  Equity  Docket. 

Reese  H.  Harris,  Henry  S.  Donker,  Jr.,  William  S.  Jenney 
and  Frank  W.  Wheaton,  for  plaintiff. 

Geo.  E.  Alter,  Attorney  General,  Geo.  Ross  Hull,  Emerson 
Collins  and  Robert  S.  Gawthrop,  Deputy  Attorneys  General, 
for  defendant. 

Hargest,  P.  J.,  Wickersham,  J.,  Fox,  J.,  February  2,  1922. 

Because  of  the  importance  of  this  suit,  all  the  Judges  of  this 
Court  sat  as  chancellors. 

The  case  was  submitted  on  Bill  and  Answer,  and  there- 
fore every  material  averment  of  the  Answer  must  be  taken  as 
true.  The  bill  attacks  the  constitutionality  of  the  Act  of  As- 
sembly approved  May  11,  1921,  P.  L.  479,  entitled  "An  Act 
imposing  a  State  Tax  on  anthracite  coal;  providing  for  the 
assessment  and  collection  thereof;  and  providing  penalties  for 
the  violation  of  this  Act",  in  that  (1)  it  oflFends  against  Section 
1  of  Article  IX  of  the  Constitution  of  Pennsylvania,  which 
provides  that  all  taxes  "shall  be  uniform  upon  the  same  class 
of  subjects  within  the  territorial  limits  of  the  authority  levy- 
ing the  tax";  (2)  that  it  violates  Section  8  of  Article  3  of  the 
Constitution  of  Pennsylvania,  which  prohibits  the  passage  of 
a  local  or  special  bill  unless  notice  of  the  intention  to  apply 
therefor  shall  have  been  published;  (3)  that  it  violates  Clause 
5,  Section  9  of  Article  I  of  the  Constitution  of  the  United 
States  which  provides  that  "no  tax  or  duty  shall  be  laid  on 
articles  exported  from  the  State";  (4)  that  it  violates  Clause 
3,  Section  8  of  Article  I  of  the  Constitution  of  the  United  States 
which  provides  that  Congress  shall  have  power  to  regulate 
commerce  with  foreign  nations  and  among  the  several  states 
and  with  the  Indian  tribes ;  (5)  that  it  violates  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States  which 
forbids  any  State  to  deprive  any  person  of  life,  liberty  or  pro- 
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perty  without  due  process  of  law,  and  (6)  that  its  provisions 
are  indefinite  and  unenforceable. 

This  act  imposes  a  tax  on  anthracite  coal  of  one  and  one- 
half  per  centum  of  the  value  thereof  when  prepared  for  market, 
which  said  tax  shall  be  assessed  at  the  time  when  said  coal 
has  been  mined,  washed  or  screened  and  is  ready  for  shipment 
or  market. 

The  General  Assembly  of  Pennsylvania,  by  an  Act  approved 
June  27,  1913,  P.  L.  639,  imposed  a  tax  of  two  and  one-half 
per  centum  upon  anthracite  coal  and  provided  that  each  county 
should  receive  from  the  State  Treasurer  for  the  use  of  the  sev- 
eral cities,  boroughs  and  townships  thereof,  one-half  of  the 
tax  collected  from  the  operators  in  said  county.  The  latter 
feature  is  not  contained  in  the  Act  of  1921. 

(1)  As  to  the  classification  of  anthracite  coal  for  taxation: 
In  the  cases  of  Commonwealth  vs  Alden  Coal  Company,  251 
Pa.  134,  and  Commonwealth  vs  St.  Clair  Coal  Co.,  251  Pa.  159, 
the  Supreme  Court  declared  the  Act  of  1913  unconstitutional 
because  it  violated  Article  IX,  Section  1  of  the  Constitution, 
which  requires  uniformity  of  taxation.  It  is  argued  by  the 
plaintiff  that  these  cases  are  binding  upon  us  and  that  there 
is  nothing  for  this  Court  to  do  but  to  determine  the  Act  of 
1921  unconstitutional  for  the  same  reason.  The  defendants 
however,  contend  that  the  decision  of  the  Supreme  Court  in 
the  Alden  case  was  based  upon  the  findings  of  the  court  below 
in  that  case,  but  that  the  case  now  presented  is  so  entirely 
different  that  we  are  not  bound  by  the  decision  in  the  case  of 
Commonwealth  vs  Alden  Coal  Company.  If  the  cases  are 
similar  and  the  questions  presented  are  the  same,  it  would 
be  judicial  effrontery  on  our  part  not  to  follow  the  decision 
of  the  Supreme  Court.  If,  however,  facts  are  now  presented, 
bearing  upon  the  classification  of  anthracite  coal  which  were 
not  before  the  Court  in  the  Alden  case,  and  which  may  fairly 
lead  to  a  different  conclusion  as  to  such  classification,  the 
doctrine  of  stare  decisis  would  not  compel  us  to  follow  the 
Alden  case,  and  we  know  of  no  reason  why  we  should  not  be 
permitted  to  come  to  the  conclusion  to  which  such  a  different 
state  of  facts  brings  us:  Thomas  vs  Harris,  43  Pa.  231. 

Mr.  Justice  Stewart,  in  the  opinion  in  the  Alden  case,  said 
(page  142) : 

"And  so  we  recur  to  the  main  and  only  inquiry,  what  differ- 
ence is  there  between  anthracite  and  bituminous  coal  that 
makes  the  one,  when  prepared  for  market,  a  proper  subject 
for  taxation,  and  not  the  other.  Our  answer  must  be  after 
the  most  careful  consideration  of  the  question,  in  the  light 
of  the  findings  of  the  learned  Judge  who  heard  the  case  in 
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the  court  below,  and  the  arguments  advanced  on  the  part  of 
the  Commonwealth,  that  we  discover  none." 

The  learned  Justice  refers  to  one  finding  of  the  Court  below, 
namely,  that  forty  per  centum  of  anthracite  coal  was  sold  in 
keen  competition  with  bituminous  coal,  in  the  fuel  market, 
and  from  it  deduces  that  there  is  no  reasonable  basis  for  put- 
ting anthracite  in  a  separate  class  from  bituminous  coal  for 
the  purpose  of  taxation.  That  the  majority  of  the  Court 
based  its  conclusion  upon  "the  findings  of  the  learned  Judge 
who  heard  the  case  in  the  Court  below"  is  evident  from  the 
dissenting  opinion  of  Mr.  Justice  Frazer,  in  which  Justice 
Elkin  and  Potter  concurred.  In  the  dissenting  opinion  Jus- 
tice Frazer  argues  that  the  diflferences  between  anthracite 
and  bituminous  coal  are  well  known  and  that  because  of 
those  diflferences  the  conclusion  ought  to  have  been  reached 
that  there  was  a  reasonable  basis  for  the  separate  classifica- 
tion of  anthracite  coal  for  the  purpose  of  taxation.  We  must 
infer  that  all  of  the  reasons  given  by  'Mr.  Justice  Frazer  in 
his  dissenting  opinion  were  urged  upon  the  Court  but  they 
were  not  matters  of  record  and  are  not  included  in  the  find- 
ings of  the  Court  below.  The  majority  of  the  Court  rejected 
them  and  based  its  conclusion  upon  the  findings  of  the  Court 
below.  The  distinctions  to  which  Mr.  Justice  Frazer  referred, 
and  many  others,  are  now  presented  in  this  record.  By 
the  findings  of  fact  separately  filed  in  this  case  it  appears 
that  anthracite  and  bituminous  are  diflFerent  kinds  of  coal 
and  that  semi-bituminous  is  a  grade  of  bituminous,  and  semi- 
anthracite  a  grade  of  anthracite  (Plaintiff's  8th  request  for 
findings  of  fact)  ;  whereas,  by  defendant's  12th  request  for 
findings  of  fact  in  the  Alden  case,  it  appeared  that  anthracite 
and  bituminous  coal  were  different  grades,  but  not  different 
kinds  of  coal.  , 

In  this  case  it  appears  that  semi-anthracite  is  a  low  grade 
of  anthracite  coal  and  semi-bituminous  a  grade  of  bituminous 
higher  in  its  percentage  of  fixed  carbon  and  lower  in  its  per- 
centage of  volatile  matter  than  is  ordinarily  found  in  bitum- 
inous coal  (Defendants*  1st  and  2nd  requests  for  findings  of 
fact),  but  in  the  defendant's  9th  request  for  findings  of  fact 
in  the  Alden  case,  it  was  found  that  anthracite  diflPers  from 
bituminous,  semi-anthracite  and  semi-bituminous  only  in  gen- 
eral appearance  and  percentage  of  fixed  carbon  and  volatile 
matter,  and  that  the  line  of  demarkation  between  the  different 
grades  of  coal  is  so  uncertain  and  indistinct  as  to  make  it 
difficult  to  determine  to  which  grade  coal  belongs,  and  in  the 
defendant's  7th  request  for  findings  of  fact  in  the  St  Oair 
case,  that  the  difference  is  one  of  degree  and  not  of  kind.    In 
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the  Alden  case  it  is  found  that  anthracite,  bituminous,  semi- 
bituminous  and  semi-anthracite  are  all  found  in  large  quanti- 
ties in  Pennsylvania  (Defendants*  8th  request  for  findings  of 
fact),  but  the  fact  is  now  found  that  the  quantity  of  anthra- 
cite produced  in  Pennsylvania  is  one  hundred  and  sixty-three 
times  the  quantity  of  semi-anthracite  and  the  quantity  of  semi- 
bituminous  produced  in  Pennsylvania  is  very  small  compared 
wth  the  total  amount  of  bituminous  coal  produced  therein. 
Practically  all  anthracite  coal  is  produced  ,in  Pennsylvan'a 
and  approximately  one-third  of  the  bituminous  coal  in  the 
United  States  is  produced  in  Pennsylvania  (Defendants'  3rd 
and  4th  requests  for  findings  of  fact,  and  plaintiff's  12th  re- 
quest for  findings  of  fact). 

We  find  that  anthracite  coal  differs  from  bituminous  coal 
in  its  physical  properties,  namely,  the  amount  of  fixed  carbon, 
the  amount  of  volatile  matter,  color,  lustre,  and  structural 
character.  The  percentage  of  fixed  carbon  in  anthracite 
is  much  higher  and  the  percentage  of  volatile  matter  much 
lower,  than  in  bituminous  coal.  Anthracite  coal  is  hard,  com- 
pact, and  comparatively  clean  and  free  from  dust,  while  bi- 
tuminous coal  is  softer,  dusty  and  dirty  (Defendants*  5th  re- 
quest for  findings  of  fact). 

The  fuel  ratio  of  bituminous  coal  differs  from  that  of  an- 
thracite coal.  The  fuel  ratio  of  bituminous  coal  rises  as  the 
coal  is  more  soft,  whik  the  fuel  ratio  of  anthracite  coal  rises 
as  coal  is  more  hard  (Defendants*  6th  request  for  findings  of 
fact). 

Geography  also  emphasizes  the  difference  between  bitum- 
inous and  anthracite  coal,  because  where  one  is  present  the 
other  is  absent.  No  county  in  Pennsylvania  produces  both  an- 
thracite and  bituminous  coal  (Defendants*  8th  request  for 
findings  of  fact).  Both  bituminous  and  anthracite  coal  were 
originally  deposits  of  vegetable  matter,  but  anthracite  has 
been  subjected  to  a  process  which  has  not  been  applied  to 
bituminous  whereby,  through  the  application  of  heat,  a  large 
proportion  of  the  volatile  matter  has  been  removed  (Defend- 
ants' 9th  request  for  findings  of  fact). 

When  bituminous  coal  is  subjected  to  a  heating  process  in 
the  manufacture  of  coke,  a  large  proportion  of  the  volatile 
matter  is  removed  and  the  same  general  difference  in  the 
physical  properties  which  exists  between  bituminous  and 
anthracite  coal  then  exists  between  bituminous  coal  and  coke 
(Defendants*  7th,  8th  and  9th  requests  for  finding^s  of  fact). 

There  is  a  difference  between  bituminous  coal  and  anthra- 
cite coal  in  the  way  in  which  it  burns.  Bituminous  coal  burns 
with  smoke — sometimes  a  dense  smoke,  while  anthracite  coal 
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burns  with  practically  no  smoke  (Defendants'  11th  request  for 
findings  of  fact). 

There  is  also  a  distinct  difference  between  the  uses  to  which 
anthracite  and  bituminous  coal  are  put.  Substantially  all  an- 
thracite coal  is  used  for  fuel  only.  But  bituminous  coal  is  not 
only  used  for  fuel  but  as  a  raw  material  from  which  a  great 
number  and  variety  of  commercial  products  are  produced  (De- 
fendants' 7th  request  for  findings  of  fact).  Sixty-one  per 
centum  of  anthracite  coal  produced  in  Pennsylvania  is  used 
for  domestic  purposes  and  substantially  all  anthracite  coal 
is  used  for  fuel  in  the  production  of  heat  for  domestic  purposes, 
of  steam  for  domestic  purposes  and  for  power  (Defendants' 
12th  request  for  findings  of  fact),  whereas  bituminous  coal  is 
almost  exclusively  used  for  manufacturing  purposes.  Ninety- 
nine  per  centum  of  it  is  of  the  caking  type.  Practically  twen- 
ty-five per  centum  of  the  bituminous  coal  produced  in  Penn- 
sylvania was  used,  in  1918,  for  the  manufacture  of  coke  (De- 
fendants' 14th  and  15th  requests  for  findings  of  fact). 

Coke  cannot  be  made  from  anthracite  coal  (Defendants'  18th 
request  for  findings  of  fact). 

Seventy-two  per  centum  of  the  bituminous  coal  used  for  the 
manufacture  of  coke  is  by  the  beehive  or  old-fashioned  pro- 
cess which  is  rapidly  being  replaced  by  the  by-product  pro- 
cess in  which  latter  process  twenty-eight  per  centum  of  the 
bituminous  coal  used  for  the  manufacture  of  coke,  was  con- 
sumed in  1918  (Defendants'  15th  request  for  findings  of  fact). 

In  the  beehive  process  the  volatile  matter  is  dissipated  in  the 
atmosphere  and  lost,  but  in  the  by-product  process  the  liber- 
ated gas  is  saved  and  used  for  fuel  and  illumination  and,  with 
some  resultant  chemical  changes  and  treatment,  is  recovered 
in  the  form  of  tar  or  pitch,  ammonia,  cyanide,  benzol  and  other 
oils  used  to  generate  power  by  internal  combustion  and  for 
other  purposes  (Defendants'  15th  request  for  findings  of  fact). 

Much  of  the  tar  or  pitch  so  produced  is  used  for  the  surfac- 
ing of  highways,  the  State  Department  of  Pennsylvania  us'ng 
from  three  to  six  million  gallons  of  such  tar  annually  (De- 
fendants' 16th  request  for  findings  of  fact). 

From  such  tar  and  pitch  is  also  extracted  through  various 
processes  products  including  saccharine,  lamp  black,  dyes, 
sulphur  compounds,  carbolic  acids  and  other  antiseptics,  ex- 
plosives, including  picric  acid,  and  T.N.T.,  flavoring  materials, 
hydro-quinine,  paints,  cleansing  compounds,  chloride,  creo- 
sote, perfumery  and  a  number  of  other  products  (Defendants' 
17th  request  for  findings  of  fact). 

In  the  year  1917  thirty-five  per  centum  of  the  coal  used  in 
the  by-product  process  in  the  United  States  and  more  than 
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half  of  that  used  in  the  beehive  process  was  produced  in  Penn- 
sylvania .  In  the  year  1918  the  by-products  of  the  manufacture 
of  coke  amounted  to  $74,602,458  (Defendants'  19th  request  for 
findings  of  fact).  In  1918  there  were  fifty-six  million  tons  of 
coke  produced,  of  a  value  of  $382,000,000  at  the  oven,  of  which 
forty-seven  per  centum  was  produced  in  Pennsylvania  (De- 
fendants* 20th  request  for  findings  of  fact). 

A  large  quantity  of  bituminous  coal  is  also  used  in  the  pro- 
duction of  gas  for  fuel  and  illumination,  in  addition  to  the  gas 
produced  in  connection  with  the  manufacture  of  coke  (De- 
fendants* 21st  request  for  findings  of  fact). 

The  diflferences  between  anthracite  and  bituminous  coal 
in  their  physical  properties  and  uses,  were  not  before  the 
Court  in  the  Alden  case.  Mr.  Justice  Frazer  urged  some  of 
these  diflferences  upon  the  Court,  because  they  "are  recognized 
by  leading  writers  on  geology  and  coal",  and  because  they 
**seem  amply  suflficient  to  justify  a  classification  for  the  pur- 
pose of  taxation"  (page  151).  But  it  is  apparent  that  the  ma- 
jority of  the  Court  refused  to  go  outside  of  the  record  and 
limited  its  consideration  to  the  findings  of  the  learned  Judge 
who  heard  the  case  in  the  Court  below,  and  the  arguments 
advanced  on  the  part  of  the  Comonwealth.  As  to  these 
arguments  Mr.  Justice  Stewart  said  (page  141)  : 

"A  single  difference  as  a  basis  of  classification  is  suggested 
in  the  brief  argument  on  behalf  of  appellee.  It  is  thus  stated 
in  the  brief  submitted,  'the  court,  of  its  own  knowledge,  knows 
that  the  price  of  anthracite  coal  ranges  from  four  to  eight 
dollars  per  ton,  and  the  price  of  bituminous  ranges  from  one 
to  two  dollars  per  ton.*  *  *  *  There  may  be  some- 
thing herein  implied  that  would  indicate  a  diflference  beyond 
that  of  market  price  in  the  two  varieties,  but  certainly  nothing 
beyond  it  is  expressed  *  *  *  fhe  one  reason  expressed 
is  so  wholly  inadequate  as  a  basis  of  diflferentiation  that  we 
need  take  no  time  in  discussing  it.  It  involves  the  proposi- 
tion that  it  is  competent  for  the  Legislature  by  process  of 
classification  on  the  basis  of  market  value,  to  throw  the  en- 
tire burden  of  the  tax  upon  a  selected  few  of  an  entire  class, 
undistinguishable  in  its  members  in  any  other  regard.  And 
yet  on  this  very  crux  of  the  case  we  have  but  this  one  sug- 
gestion of  difference  as  a  basis  for  classification;  namely, 
market  price  or  value." 

Tt  needs  no  argument  to  demonstrate  that  the  basis  of  clas- 
?ificat'on  now  suggested  in  the  case  before  us  is  not  market 
value,  but  difference  in  the  properties,  composition,  and  uses 
of  anthracite  and  other  coal.    Moreover,  in  the  Alden  case  the 
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defendant's  10th  request  for  findings  of  fact,  which  was  affirm- 
ed, was  in  part  as  follows : 

"The  uses  to  which  anthracite  coal  and  other  kinds  of  coal 
are  put  are  similar  and  in  many  instances  identical." 

Defendant's  12th  request  for  findings  of  fact,  which  was 
affirmed,  was 

"Anthracite  coal  is  used  for  the  same  purposes  as  bitum- 
inous, semi-bituminous  and  semi-anthracite  coal — all  of  the 
said  four  grades  being  used  in  furnaces,  in  kitchens  and  in 
locomotives." 

No  such  identity  of  uses  is  presented  in  this  case.  On  the 
other  hand,  the  case  before  us  presents  a  diversity  of  uses 
entirely  inconsistent  with  the  findings  above  quoted.  It  is 
true  that  as  to  forty  per  centum  of  anthracite  coal  the  findings 
of  fact  in  the  Alden  case  and  in  this  case  are  similar.  In  the 
Alden  case,  by  the  defendant's  11th  request  for  findings  of  fact 
it  is  determined  that  the  "steam  sizes  constitute  about  forty 
per  centum  of  the  total  output  of  anthracite  coal  and  are  sold 
in  competition  in  the  open  market  with  bituminous  coal  and 
are  used  for  the  same  purposes,"  while  by  the  plaintiff's  13th 
request  for  findings  of  fact  in  this  case,  it  is  determined  that 
thirty  per  centum  of  the  anthracite  coal  is  "known  as  steam 
sizes  (smaller  sizes  than  pea),  and  these  steam  sizes  are  sold 
in  direct  competition  wnth  bituminous,  semi-bituminous  and 
semi-anthracite  grades  of  coal  in  the  fuel  market  both  in  Penn- 
sylvania and  outside  of  Pennsylvania.  Approximately  ten  per 
centum  is  pea  coal  which  also  competes  directly  with  bitumi- 
nous." There  is  no  finding,  however,  in  this  case,  that  the 
forty  per  centum  referred  to  in  the  finding  just  quoted  is  used 
for  the  same  purposes  as  bituminous  coal.  Even  though  forty 
per  centum  is  used  for  the  same  purposes,  if  the  other  sixty 
per  centum  is  not,  could  it  be  said  that  anthracite  coal  must 
be  limited  in  its  classification  because  of  this  competition? 
We  venture  to  suggest  that  not  only  forty  per  centum,  but 
one  hundred  per  centum  of  natural  gas  in  Western  Pennsyl- 
vania comes  into  direct  competition  with  bituminous  or  an- 
thracite coal,  and  perhaps  sixty  per  centum  of  it  comes  into 
direct  competition  with  bituminous  coal.  Would  it  be  sug- 
gested that  for  that  reason  natural  gas  must  be  classified  for 
taxation  as  coal?  Also,  in  some  portions  of  Pennsylvania  much 
cord  wood  is  consumed  as  fuel  and  comes  into  direct  compe- 
tition as  domestic  fuel.  Must  cord  wood,  therefore,  be  taxed 
in  the  same  class  as  anthracite  coal?  The  suggestion  carries 
its  own  answer,  and  the  reason  is  that  the  physical  properties 
and  composition  of  natural  gas  and  coal,  and  cord  wood  and 
coal,  are  so  different  as  to  make  classification  absurd,  although 
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there  be  similar  uses  and  competition.     It  follows,  therefore, 
that  partial  competition  cannot  be  the  sole  test. 

To  illustrate  further,  a  corporation  engaged  in  a  particular 
locality  in  harvesting  and  selling  natural  ice,  would  be  taxed, 
while  a  corporation  engaged  in  the  manufacture  and  sale  of 
artificial  ice  would  be  free  from  tax  because  it  was  a  manu- 
facturing corporation,  although  it  sold  all  its  ice  in  direct  com- 
petition. The  commodity,  the  physical  property,  the  uses,  are 
all  the  same  and  the  competition  is  one  hundred  per  centum, 
so  that  competition  cannot  always  be  the  test. 

Neither  can  the  fact  that  the  two  kinds  of  coal  are  closely 
related  in  their  origin,  be  a  determining  feature  in  the  ques- 
tion of  classification  Crushed  stone  and  building  stone  are 
closely  related  in  their  origin  and  to  some  extent  in  their  uses, 
because  crushed  stone  becomes  a  part  of  the  composition  of 
concrete  walls  which  are  now  often  used  instead  of  walls  that 
might  otherwise  be  built  of  stone,  and  yet  no  one  would  sug- 
gest that  they  could  not  be  separately  classified  for  purposes 
of  taxation.  Many  other  illustrations  might  be  given.  As 
Mr.  Justice  Clark  said,  in  Commonwealth  vs  Delaware  Divis- 
ion Canal  Company,  123  Pa.  594,  622,  "illustrations  might  be 
multiplied  to  show  that  classification  does  not  depend  upon 
differences  in  the  physical  nature  or  condition  of  the  subject 
selected,  but  upon  a  variety  of  considerations."  It  is  not  neces- 
sary for  us  to  review  the  authorities  sustaining  the  right  of 
the  Legislature  to  classify  for  the  purpose  of  taxation.  Ever 
since  Kitty  Roup's  case,  81*  Pa.  211,  down  to  the  case  of 
Commonwealth  vs  Alden  Coal  Company,  the  rigfht  to  classify 
has  been  uniformly  sustained  and  in  the  multitude  of  cases 
there  are  only  one  or  two  instances  in  which  the  classification 
has  been  denied.  The  principles  are  well  settled.  As  they 
were  laid  down  in  the  case  of  Commonwalth  vs  Delaware 
Division  Canal  Company,  supra,  so  they  remain.  In  that  case 
Mr.  Justice  Clark  said,  page  621 : 

"Nor  is  classification  necessarily  based  upon  any  essential 
differences  in  the  nature  or,  indeed,  the  condition  of  the  vari- 
ous subjects ;  it  may  be  based  as  well  upon  the  want  of  adapta- 
biHtv  to  the  same  methods  of  taxation,  or  uoon  the  impracti- 
cability of  applying  to  the  various  subjects  the  same  methods, 
so  as  to  produce  just  and  reasonably  uniform  results,  or  it 
may  be  based  upon  well  grounded  considerations  of  public 
policy." 

It  goes  without  sayiner  that  the  Legislature  cannot  revive 
an  unconstitutional  Act  of  Assemblv  bv  passing  it  over  again: 
but  while  the  attack  on  the  constitutionality  of  the  Act  of 
June  27,  1913  involved  in  the  case  of  Commonwealth  vs  Alden 
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Coal  Company,  was  pending,  and  before  it  was  decided,  the 
Legislature,  with  the  evident  purpose  of  meeting  some  of  the 
attacks  which  had  been  made  upon  the  Act  of  1913,  passed 
another  Act,  approved  June  1,  1915,  imposing  a  tax  on  anthra- 
cite coal,  and  this  Court,  in  a  case  precisely  similar  to  the  Al- 
den  case,  declared  that  Act  unconstitutional.  The  Legislature 
then  (in  1921)  again  attempted  to  impose  a  tax  on  anthracite 
coal.  We  may  infer  from  these  repeated  efforts  by  the  Legis- 
lature, that  the  people  are  convinced  that  some  constitutional 
method  should  be  found  to  tax  this  important  natural  resource 
of  the  State.  Pennsylvania  supplies  practically  all  of  the  an- 
thracite coal  in  the  United  States.  To  the  extent  that  the  an- 
thracite coal  is  being  mined,  the  wealth  of  Pennsylvania's 
natural  resources  is  disappearing,  and  these  attempted  efforts 
to  tax  this  natural  resource  may  well  be  considered  an  expres- 
sion by  the  Legislature  of  the  public  policy,  or  an  effort  on 
the  part  of  the  Legislature — in  the  language  of  Mr.  Justice 
Clark  above  quoted — to  classify  anthracite  coal  for  taxation 
''based  upon  well  grounded  considerations  of  public  policy." 

In  Knisely  vs  Cotterel,  196  Pa.  614,  the  Supreme  Court,  in 
sustaining  the  Act  of  May  2,  1899,  P.  L.  184,  against  an 
attack  upon  its  constitutionality  because  it  classified  whole- 
sale and  retail  dealers  separately,  and  taxed  them  differently, 
called  attention  to  the  fact  that  property  might  be  classified 
for  taxation  according  to  its  intended  use,  saying,  on  page  628 : 

"The  purpose  for  which  property  is  kept  or  used  has  long 
been  a  recognized  and  to  some  extent  a  favorite  basis  for  dis- 
tinction in  taxation.  Thus  household  and  kitchen  furniture 
in  private  use  have  been  exempted  while  the  same  articles  as 
stock  in  trade  have  been  taxed;  carriages  kept  for  pleasure 
and  watches  for  private  use  have  been  taxed  as  such,  while 
carriages  in  livery  stables  and  watches  in  a  jeweler's  stock 
have  been  exempted  or  taxed  in  a  different  manner  or  at  a 
different  rate.  Other  examples  might  be  given,  and  the  very 
tax  in  controversy  here  upon  dealers,  distinguished  into  retail- 
ers and  wholesalers,  has  in  one  form  or  another,  closely  analo- 
gous, been  on  the  statute  books  so  long  that  it  is  one  of  the 
most  familiar  in  the  history  of  our  taxation.  This  subject  will 
be  further  considered  later  on,  but  enough  has  been  said  here, 
we  think,  to  show  that  even  as  a  tax  on  property  it  is  not  un- 
constitutional for  want  of  uniformity." 

In  the  case  of  Commonwealth  vs  Lehigh  Valley  Railroad 
Company,  244  Pa.  241,  the  Supreme  Court  adopted  the  lan- 
guage of  Judge  Kunkel,  saying: 

"The  classification  is  not  an  arbitrary  one  but  one  which  ac- 
tually exists  in  the  business  world." 
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In  this  connection,  while  it  would  be  in  no  sense  controlling, 
it  is  persuasive  that  the  Congress  of  the  United  States  in  levy- 
ing import  taxes  has  placed  bituminous  and  anthracite  coal 
in  separate  classes  by  eight  separate  Acts  of  Congress  (De- 
fendants' 23rd  request  for  findings  of  fact)  ;  that  the  Canadian 
Parliament,  in  levying  its  import  taxes,  has  also  placed  bitum- 
inous and  anthracite  coal  in  separate  classes,  by  four  different 
Acts  of  Parliament  (Defendants'  24th  request  for  findings  of 
fact),  and  the  railroads  of  Pennsylvania  in  their  commodities 
classification  have  also  placed  bituminous  and  anthracite  coal 
in  separate  classes,  and  have  sub-classified  anthracite  into  (a) 
domestic  sizes;  (b)  pea  coal;  (c)  smaller  than  pea  coal, — all 
carrying  different  freight  rates  (Defendants'  22d  request  for 
findings  of  fact).  So,  in  the  language  of  Judge  Kunkel,  the 
classification  is  "one  which  actually  exists  in  the  business 
world." 

When  a  classification  for  the  purpose  of  taxation  rests  upon 
a  substantial  difference  and  a  real  distinction,  the  Legislature 
has  the  right  to  make  such  classification  and  it  is  the  duty  of 
the  Court  to  sustain  it.  Upon  the  showing  in  the  present  case 
there  appears  to  us  greater  reason  to  support  a  classification 
between  bituminous  and  anthracite  coal  than  that  which  sup- 
ported the  classification  in  Provident  Life  &  Trust  Company 
vs  McCaughn,  245  Pa.  370.  There  the  law  which  was  sustained 
separated  the  securities  held  by  the  corporation  into  two 
classes:  (1)  Those  owned  by  the  corporation  "in  which  the 
whole  body  of  stockholders  or  members  as  such  have  the  en- 
tire equitable  interest  in  remainder",  and  (2)  those  held  in  any 
other  manner. 

The  plaintiff  argues  that  the  law  and  the  facts  are  exactly 
the  same  today  as  they  were  in  1915.  The  law  is  undoubtedly 
the  same  in  that  it  imposes  a  tax  on  anthracite  coal  only.  It 
is  not  necessary  to  cite  authorities  for  the  proposition  that  an 
Act  of  Assembly  may  be  constitutional  or  unconsitutional  in 
its  application.  Its  application  is  determined  by  the  facts.  The 
plaintiff  contends  that  because  ''coal  was  coal  in  1915  and  coal 
is  coal  today,"  and  bituminous  coal  is  no  softer,  or  anthracite 
coal  no  harder,  than  it  was  in  1915,  and  coke  was  also  made 
from  coal  in  1915,  and  there  was  competition  in  1915,  that 
the  facts  are  the  same.  These  things  are  all  true,  but  the 
difficulty  with  this  contention  is  that  the  Supreme  Court  ex- 
cluded the  consideration  of  these  very  things  from  the  case. 
There  is  no  finding  in  the  Alden  case  of  any  of  these  matters, 
except  that  forty  per  centum  of  anthracite  coal  comes  into 
competition  with  bituminous.  All  other  facts  are  excluded  by 
the  Supreme  Court  because  they  were  not  found  by  the  Court 
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below,  although  the  minority  desired  to  have  some  of  them 
considered.  If,  between  1915  and  1921  the  industry  had  so 
developed  that  ninety  per  centum  of  the  bituminous  coal  in 
Pennsylvania  was  used  in  the  by-product  process  for  the  manu- 
facture of  coke,  could  it  be  said  that  the  facts  are  the  same? 
The  coal  would  still  be  coal;  anthracite  would  be  no  harder, 
bituminous  no  softer,  and  there  would  be  competition  in 
part,  yet  the  use  would  in  that  event  clearly  distinguish  an- 
thracite and  bituminous  coal.  We  therefore  conclude,  so  far 
as  this  case  is  concerned,  that  the  facts  presented  are  not  the 
same  as  they  were  in  the  Alden  case  and  the  application  of  the 
law  is  made  to  an  entirely  different  state  of  facts. 

We  regard  it  as  wholly  immaterial  that  the  defendant  com- 
pany, since  the  decision  in  the  case  of  Commonwealth  vs 
AJden  Coal  Company,  supra,  expended  a  large  sum  of  money 
in  constructing  and  adding  permanent  improvements  to  wash- 
eries  and  facilities  designed  for  the  recovery  and  preparation 
of  coal  from  coal  banks  and  for  permanent  improvements  to 
its  coal  mines  and  colleries,  or  that  other  corporations  spent 
large  amounts  of  money  for  the  same  purposes.  There  is  no 
allegation  in  the  bill  that  these  amounts  would  not  have  been 
spent  even  though  a  constitutional  tax  on  anthracite  coal  would 
be  imposed.  A  corporation  cannot  assume  that  the  laws  relat- 
ing to  taxation  will  remain  the  same,  make  improvements  on 
the  strength  of  such  assumption,  and  interpose  as  a  defense  to 
such  taxation  the  fact  that  such  improvements  were  made. 

Upon  the  best  consideration  which  we  have  been  able  to 
give  to  the  case  now  before  us,  we  find  that  in  the  case  of  Com- 
monwealth ys  Alden  Coal  Company,  supra,  the  Supreme  Court 
declared  the  Act  of  June  27,  1913,  P.  L.  639  unconstitutional, 
because  there  was  nothing  shown  to  the  Court  upon  which  a 
substantial  difference  between  anthracite  and  bituminous  coal 
could  rest,  and  therefore  the  classification  attempted  was  arbi- 
trary. But  in  the  case  before  us,  substantial  differences  have 
been  shown  and  found,  and  we  therefore  conclude  that  it  is 
our  duty  to  sustain  the  classification  made  by  the  Act  of  May 
11,  1921.  In  coming  to  that  conclusion,  we  have  given  full 
respect  to  the  decision  of  the  Supreme  Court  in  the  case  of 
Commonwealth  vs  the  Alden  Coal  Company,  as  we  understand 
it. 

(2)  The  plaintiff  contends  that  the  Act  of  May  11,  1921  is 
unconstitutional  because  it  is  a  local  or  special  law  and  no 
notice  was  published  of  its  proposed  introduction  and  enact- 
ment in  the  counties  or  localities  in  which  anthracite  coal  is 
found.  What  we  have  already  said  disposes  of  the  contention 
that  the  Act  is  a  local  or  special  law.     The  tax  is  laid  uni- 
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formly  on  all  anthracite  coal  and  if  the  Legislature  had  the 
right  to  classify  anthracite  coal  for  the  purpose  of  taxation, 
it  follows  that  the  law  is  neither  local  nor  special,  but  a  gen- 
eral Act  which  does  not  require  the  previous  publication  of 
notice  of  its  introduction  into  the  Legislature. 

(3)  It  is  contended  that  the  Act  is  unenforceable  because 
its  provisions  are  indefinite  and  it  is  impossible  to  determine 
when  reports  are  to  be  filed,  or  when  penalties  may  be  incurred, 
for  failure  to  comply  with  its  terms.  Section  2  of  the  Act  re- 
quires annual  reports  "on  or  before  the  first  day  of  February 
for  the  calendar  year  next  preceding"  and  "in  the  event  of  the 
failure,  neglect  or  refusal  ♦  *  *  ^o  make  the  report  and 
valuation  to  the  Auditor  General  as  herinbefore  provided,  on 
or  before  the  first  day  of  February  in  each  and  every  year,  it 
shall  be  the  duty  of  the  Auditor  General  to  estimate  an  assess- 
ment and  valuation  of  the  coal  prepared  for  market.  *  *  * 
and  settle  an  account  for  taxes,  penalties  and  interest  there- 
on." Section  2  authorizes  a  penalty  of  ten  per  centum  to  be 
added  in  case  of  failure  to  comply  with  its  terms.  It  is  true 
there  is  a  provision  for  the  imposition  of  a  penalty  if  the  re- 
port is  not  filed  on  or  before  the  15th  of  January,  but  inasmuch 
as  the  Act  provides  in  specific  terms  that  the  report  shall  be 
filed  on  or  before  the  first  day  of  February,  there  would  be  no 
difficulty  in  construing  the  Act  so  that  the  penalty  could  not 
be  imposed  for  a  failure  to  file  the  report  until  after  the  first 
day  of  February.  We  think,  therefore,  that  this  contention 
does  not  go  to  the  constitutionality  of  the  Act  but  is  only  a 
matter  of  construction.  It  is  premature  to  raise  this  ques- 
ton  now.  There  is  no  penalty  involved  in  this  suit.  It  is 
time  enough  to  raise  it  when  a  penalty  is  imposed. 

(4)  The  bill  also  attacks  the  constitutionality  of  the  Act 
on  the  ground  that  it  violates  Clause  5  of  Section  9  of  Article 
I  of  the  Constitution  of  the  United  States,  which  provides  that 
"no  tax  or  duties  shall  be  laid  on  articles  exported  from  the 
State."  This  provision  of  the  Federal  Constitution  refers  only 
to  articles  shipped  out  of  the  country:  Woodruff  vs  Parham, 
8  Wall  123;  Brown  vs  Huston,  114  U.  S.  622;  Doolw  vs 
United  States,  183  U.  S.  151 ;  Rothermel  vs  Myerle,  136  Pa. 
250,  262. 

(5)  Nor  do  we  think  there  is  anything  in  plaintiff's  con- 
tention that  the  Act  is  in  violation  of  Clause  3  of  Section  8 
of  Article  I  of  the  Federal  Constitution,  which  provides  that 
•Congress  shall  have  power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  states  and  with  the  Indian 
tribes." 
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In  Coe  vs  Erroll,  116  U.  S.  515,  it  is  held: 

**Goods,  the  product  of  a  State,  intended  for  exportation  to 
another  State,  are  liable  to  taxation  as  part  of  the  general 
mass  of  property  of  the  State  of  their  origin,  until  actually 
started  in  course  of  transportation  to  the  State  of  their  des- 
tination, or  delivered  to  a  common  carrier  for  that  purpose 
*      *      * 

• 

When  goods,  the  product  of  a  State,  have  begun  to  be  trans- 
ported from  that  State  to  another  State,  and  not  till  then, 
have  they  become  the  subject  of  interstate  commerce,  and,  as 
such,  are  subject  to  national  regulation,  and  cease  to  be  tax- 
able by  the  State  of  their  origin." 

See  also  St.  Louis  S.  W.  Ry.  Co.  vs  Arkansas,  235    U.  S.  55. 

The  Act  provides  for  the  assessment  of  the  tax  "as  the 
coal  is  mined,  washed  or  screened  and  is  ready  for  shipment 
or  market."  The  tax  is  therefore  to  be  imposed  before  the 
property  is  started  in  the  course  of  transportation  from  the 
state.     This  objection  cannot  be  sustained. 

(6)  The  bill  raised  the  further  question  that  the  Act  is  un- 
constitutional because  it  is  in  contravention  of  that  portion 
of  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States,  which  provides: 

"No  state  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United  States, 
nor  shall  any  state  deprive  any  person  of  life,  liberty  or  pro- 
perty without  due  process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws." 

We  do  not  understand  upon  what  basis  this  contention  can 
rest.  If  it  means  that  there  is  a  denial  of  due  process  of 
law,  the  answer  is  that  there  is  the  same  process  for  the 
settlement  of  the  tax  and  appeal  therefrom,  which  has  ex- 
isted since  the  original  Act  of  1811  for  the  settlement  of  pubfic 
accounts.  If  it  be  intended  to  argue  that  there  is  a  denial  of 
the  equal  protection  of  the  laws,  that  argument  is  already 
answered  by  what  we  have  heretofore  said.  If  it  be  intended 
to  argue  that  the  anthracite  coal  in  Pennsylvania  is  to  be  en- 
joyed by  the  citizens  of  all  the  states,  and  that  therefore  this 
is  a  law  abridging  the  privileges  or  immunities  of  citizens  of 
the  United  States,  we  see  no  virtue  in  that  contention.  No 
privilege  or  immunity  is  abridged,  because  no  citizen  of  the 
United  States  outside  of  Pennsylvania  has  the  right  to  re- 
ceive property  transported  from  Pennsylvania  without  such 
property  bearing  the  fair  share  of  the  burden  of  taxation  which 
Pennsylvania  desires  to  impose  thereon. 

For  these  reasons  we  have  all  come  to  the  conclusions  sep- 
arately filed. 
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The  Prothonotary  is  directed  to  file  the  following  decree 
nisi: 

DECREE 

And  now,  February  1,  1922,  this  cause  came  on  to  be  heard 
on  Bill  and  Answer.  It  appearing  to  the  court  that  the  Act 
of  May  11,  1921,  P.  L.  479  entitled  "Ati  Act  imposing  a  State 
tax  on  anthracite  coal ;  providing  for  the  assessment  and  col- 
lection thereof;  and  providing  penalties  for  the  violation  of 
this  Act"  is  not  in  violation  or  contravention  of  either  the 
Constitution  of  the  United  States  or  the  Constitution  of  Penn- 
sylvania in  any  of  the  particulars  charged  in  the  Bill  of  Com- 
plaint, it  is  hereby  ordered,  adjudged  and  decreed  that  the  said 
Bill  of  Complaint  be  dismissed  at  the  cost  of  the  plaintiff 


Susan  A.  Stroup  vs  Wayne  E.  Hite 
Principal  and  agent — Sales  of  real  estate— Confidential  relations. 

The  relation  between  the  owner  of  real  estate  and  one  who  has 
accepted  employment  to  sell  it,  as  agent  for  the  owner,  is  confidential; 
and  the  agent  is  held  to  the  strictest  accountability.  The  burden  is 
on  the  agent  to  show  that  transactions  between  himself  and  his  prin- 
cipal, by  which  he  derives  benefit,  are  fair  and  conscientious  beyond 
the  reach  of  suspicion.  This  rule  is  founded  upon  motives  of  general 
policy,  irrespective  of  any  admixture  of  deceit,  imposition,  over-reach- 
ing or  other  positive  fraud. 

There  must  be  full  and  clear  proof  that  a  transaction  between  the 
principal  and  agent  was  the  free  and  intelligent  act  of  the  principal, 
fully  explained,  and  performed  with  a  thorough  understanding  of  the 
transaction  and  its  consequences. 

An  agent  for  the  sale  of  real  estate  cannot  relieve  himself  of  the 
burden  imposed  upon  him  by  his  confidential  relation  to  his  principal 
by  having  his  prmcipal  convey  to  the  agent's  son  the  real  estate 
intrusted  to  the  agent  for  sale. 

A  principal  may  sell  to  his  agent  and  the  sale  be  perfectly  good,  in 
the  absence  of  any  evidence  of  fraud  on  the  part  of  the  agent  in  in- 
ducing the  sale;  but  where  a  conveyance  of  the  greater  part  of  the 
grantor's  estate  is  made  to  one  occupying  a  confidential  relation  to 
the  grantor  it  is  not  necessary  that  actual  fraud  should  appear  in 
order  that  the  conveyance  may  be  set  aside. 

Bill  in  equity  for  reconveyance  of  real  estate.  C.  P.  Dau- 
phin County  No.  670  Equity  Docket. 

John  C.  Nissley  and  Janles  G.  Hatz,  for  plaintiff. 

Victor  Braddock,  for  defendant. 

Wickersham,  J.,  October  27,  1921. 

The  plaintiff  filed  her  bill  of  complaint  in  the  Court  of 
Common  Pleas  of  Dauphin  County,  sitting  in  equity,  in  v^hich 
she  alleged,  inter  alia,  that  she  was  the  owner  of  two  separate 
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tracts  of  land  in  or  near  Elizabethville  in  the  County  of  Dau- 
phin, the  one  tract  consisting  of  thirty  and  one-half  (3O3/2) 
lots,  and  the  other  tract  consisting  of  a  farm  containing  fifty- 
three  (53)  acres  and  sixty  (60)  perches;  that  she  entered  into 
a  contract  with  Maxwell  H.  Hite  to  sell  certain  tracts  of  land 
upon  terms  set  forth  in  the  said  bill  of  complaint;  that  Max- 
well H.  I  lite  persuaded  her  to  convey  said  tracts  of  land  to 
his  son,  Wayne  E.  Hite,  the  defendant  in  this  case,  in  order 
that  he,  the  said  Maxwell  H.  Hite,  might  the  more  readily 
sell  them;  that  she  never  sold,  or  intended  to  sell,  the  said 
tracts  of  land  to  Wayne  E.  Hite,  and  that  he  paid  no  money  or 
any  other  valuable  consideration  for  said  deed  of  conveyance ; 
that  she  had  faith  and  confidence  in  the  alleged  honesty  and 
integrity  of  Maxwell  H.  Hite  and  believed  at  the  time  she 
signed  the  deed  in  question  that  he  would  do  as  he  promised; 
that  after  she  executed  and  delivered  said  deed  of  conveyance 
to  the  said  Wayne  E.  Hite  he  assumed  absolute  ownership  of 
the  lots,  contrary  to  the  expressed  promise  of  him,  the  said 
Maxwell  H.  Hite,  who,  thereafter,  made  no  further  effort  to  sell 
the  same ;  and  that  in  attempting  to  assume  absolute  ownership 
of  said  lots  the  said  Maxwell  H.  Hite  and  Wayne  E.  Hite 
perpetrated  a  fraud  upon  her.  She  prayed  for  equitable  relief 
as  follows: 

"(a)  That  the  alleged  deed  from  Susan  A.  Stroup,  the 
plaintiff,  to  Wayne  E.  Tlite,  dated  the  29th  day  of  June,  1920, 
be  declared  null  and  void,  and  that  the  said  Wayne  E.  Hite 
be  ordered  and  decreed  to  reconvey  all  the  real  estate  and 
premises  in  said  deed  mentioned  to  plaintiff  in  fee. 

"(b)  That  pending  this  bill  the  said  Wayne  E.  Hite  be 
especially  and  hereafter  perpetually  restrained  from  disposing 
of  any  of  the  said  real  estate  above  mentioned,  or  conveying, 
or  in  any  manner  encumbering  the  same. 

"(c)  That  the  said  Wayne  E.  Hite  be  required  to  state  an 
account  of  all  the  moneys  or  income  from  the  sale  of  which 
he  or  anyone  in  his  behalf  received  from  the  properties  afore- 
said, and  to  dispose  of  same  as  the  court  may  direct. 

"(d)  That  she  may  have  such  other  or  further  relief  as 
to  justice  and  equity  may  seem  proper." 

The  defendant  filed  his  answer  denying  some  of  the  ma- 
terial allegations  contained  in  the  plaintiff's  bill  of  complaint, 
and  as  to  others  alleging  that  he  neither  admits  nor  denies  the 
averments  because  they  relate  to  the  actions  of  Maxwell  H. 
Hite,  who  is  not  a  party  to  this  action.  The  defendant  further 
alleges  that  he  purchased  the  said  lots  and  farm  from  the 
plaintiff,  paying  to  her  therefor  the  sum  of  two  thousand 
dollars;  that  the  plaintiff  agreed  to  allow  a  deduction  of  two 
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hundred  and  ninety-five  dollars  from  said  principal  debt  of 
two  thousand  dollars  to  cover  assignment  of  commissions  and 
allowances  due  Maxwell  H.  Hite  for  services  and  labor  per- 
formed by  him,  and  that  he  paid  the  balance  of  sixteen  hun- 
dred and  five  dollars  to  her  in  cash,  having  previously  paid 
one  hundred  dollars  to  bind  the  bargain  when  the  contract  of 
sale  was  made. 

This  case  came  on  to  be  heard  February  14,  1921,  on  bill, 
answer  and  replication,  and  from  the  testimony  taken  the 
court  finds  the  following  facts. 

FINDING  OF  FACTS  BY  THE  COURT 

1.  The  plaintiff,  Susan  A.  Stroup,  was,  at  the  time  of  the 
beginning  of  this  controversy,  the  owner  of  thirty  odd  lots  of 
land  located  in  the  Borough  of  Elizabethville,  and  a  farm  lo- 
cated in  Jackson  Township,  in  the  County  of  Dauphin  and 
State  of  Pennsylvania,  in  her  deed  marked  Exhibit  No.  1,  being 
more  fully  described. 

2.  May  4,  1920,  the  plaintiff  entered  into  a  written  agree- 
ment with  Maxwell  H.  Hite,  father  of  the  defendant,  to  sell 
these  lots  and  this  farm  wherein  she  agreed  to  pay  to  him  for 
his  services  twenty  dollars  in  advance,  ten  per  cent,  commis- 
sion on  the  total  sum  "for  which  the  goods  offered  are  sold", 
and  the  plaintiff  was  to  pay  the  expenses  incurred  in  placing 
the  property  on  the  market  for  sale,  all  of  which  more  fully 
appears  in  Exhibit  No.  2. 

3.  The  said  Maxwell  H.  Hite  advertised  in  the  Halifax  and 
Millersburg  newspapers  and  by  cards  and  handbills  that  he 
would  expose  the  lots  of  the  plaintiff  to  public  sale  on  Friday 
and  Saturday,  June  25th  and  26th,  1920,  in  the  "Stroup  Addi- 
tion" of  Elizabethville,  Pa. 

4.  There  were  no  bids  offered  for  any  of  said  lots  on  June 
25th,  1920,  whereupon  Maxwell  H.  Hite  adjourned  the  sale 
until  the  following  day,  to  wit :  Saturday  afternoon,  June  26th, 
1920. 

5.  Prior  to  said  sale  the  said  Maxwell  PI.  Hite  collected 
from  the  plaintiff  an  advertising  fee  of  two  hundred  dollars. 

6.  On  June  26th,  1920,  before  the  hour  for  holding  the 
adjourned  sale  arrived,  Maxwell  H.  Hite  met  the  plaintiff  at 
Elizabethville  and  invited  her  into  a  little  reception  room  in 
the  Snyder  Hotel  where  he  told  her  the  way  to  sell  her  lots 
was  for  her  to  give  him  a  paper  so  he  could  make  people  believe 
that  he  was  the  owner.  He  then  handed  the  plaintiff  a  blank 
form  which  she  signed  with  the  understanding  that  what  she 
signed  was  a  paper  to  enable  Hite,  her  agent  and  auctioneer, 
to  sell  her  lots. 
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7.  It  afterwards  appeared  that  the  paper  which  she  signed 
was  an  agreement  to  sell  her  said  lots  and  farm  to  Wayne  E. 
Hite,  the  son  of  Maxwell  H.  Hite,  her  agent  and  auctioneer,  for 
two  thousand  dollars,  one  hundred  dollars  to  be  paid  in  cash 
and  the  balance  to  be  paid  in  monthly  installments  of  $50.00 
each. 

8.  No  one  was  present  in  the  private  room  of  the  said 
Snyder  Hotel  at  Elizabethville  when  this  agreement  was 
signed  but  the  plaintiff  and  her  agent  and  auctioneer,  Max- 
well H.  Hite,  and  no  money  passed  between  them.  The  de- 
fendant, Wayne  E.  Hite,  was  not  present. 

9.  The  plaintiff  was  not  advised  that  she  was  selline  her 
property  to  Wayne  E.  Hite,  the  defendant,  but  believed  the 
paper  she  signed  (being  Exhibit  No.  3)  was  only  given  to 
enable  Maxwell  H.  Hite  to  sell  her  lots. 

10.  The  plaintiff  was  induced  to  sign  this  paper  by  repre- 
sentations made  to  her  by  Maxwell  H.  Hite,  her  agent  and 
auctioneer,  that  influences  were  at  work  in  Elizabethville  an- 
tagonistic to  her,  the  plaintiff,  and  which  prevented  the  sale 
of  the  lots  so  long  as  she  appeared  to  be  the  owner. 

11.  Maxwell  H.  Hite  only  sold  one  of  the  plaintiff's  lots 
at  the  sale  held  June  26th,  1920.  He  refused  to  sell  more 
although  another  purchaser  wanted  to  buy.  He  adjourned  the 
sale  to  July  31,  1920,  and  thereafter  made  no  efforts  to  sell 
other  of  the  plaintiff's  lots. 

12.  The  lot  sold  June  26th,  1920,  was  purchased  by  David 
O.  Snyder,  for  two  hundred  twenty -five  dollars ;  but  Maxwell 
H.  Hite  never  paid  said  sum  or  any  part  thereof  to  the  plaintiff. 

13.  June  28th,  1920,  Maxwell  H.  Hite  called  upon  the  plain- 
tiff at  her  home  in  Harrisburg  and  told  her  "there  was  only 
one  way  in  which  them  lots  and  farm  can  be  sold;  you  have 
to  give  me  a  paper  to  make  them  think  I  own  the  lots,  and  I 
don't  see  no  other  way."  At  this  conference  he  also  told 
plaintiff,  "Mrs.  Stroup,  what  do  you  mean?  Don't  you  know 
that  I  am  your  friend  and  am  fighting  your  battles  for  you, 
and  it  cannot  be  sold  any  other  way  through  me." 

14.  June  29th,  1920,  the  said  Maxwell  H.  Hite  called  upon 
plaintiff  with  a  deed  conveying  said  lots  and  farm  to  the  de- 
fendant, Wayne  E.  Hite,  son  of  Maxwell  H.  Hite,  which  she 
signed  and  acknowledged  in  the  presence  of  William  P.  Walls, 
a  Notary  Public.  She  was  led  to  understand  by  Mr.  Hite 
that,  by  this  act,  she  was  not  conveying:  title  to  her  said  real 
estate  but  that  in  executing  said  deed  she  was  aiding  her  said 
agent  and  auctioneer  to  sell  her  lots  for  her  as  he  had  rep- 
resented to  her  the  night  before. 
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15.  No  money  or  other  valuable  consideration  for  making 
this  conevyance  of  title  to  her  lots  to  Wayne  E.  Hite  ever 
passed  from  Maxwell  H.  Hite  or  from  Wayne  E.  Hite,  the 
defendant,  to  the  plaintiff,  nor  was  the  defendant,  Wayne  E. 
Hite,  present  at  any  of  the  conferences  between  the  plaintiff 
and  Maxwell  H.  Hite,  nor  was  he  present  at  the  time  the  deed 
was  signed  and  acknowledged  on  June  29th,  1920. 

16.  After  said  deed  (Exhibit  No.  4)  was  signed  and  ac- 
knowledged by  the  plaintiff,  the  defendant,  Wayne  E.  Hite, 
recorded  it  on  June  30th,  1920,  and  thereafter  he,  the  defend- 
ant, asserted  absolute  ownership  in  and  to  the  said  lots  of 
the  plaintiff. 

17.  In  persuading  the  plaintiff  to  execute  a  deed  conveying 
her  property  to  Wayne  E.  Hite,  Maxwell  H.  Hite  was  acting 
for  himself,  and  he  and  his  son,  the  defendant,  acted  thereafter 
in  concert,  to  defraud  the  plaintiff  of  her  property. 

18.  The  plaintiff  conveyed  her  real  estate  to  Wayne  E.  Hite, 
the  defendant,  at  the  suggestion  of  her  agent  and  auctioneer. 
Maxwell  H.  Hite,  the  father  of  the  defendant,  who  assured 
her  said  conveyance  was  made  for  the  purpose  of  enabling 
the  said  Maxwell  H.  Hite  to  sell  the  lots  of  the  plaintiff;  and 
the  recordmg  and  use  of  said  conveyance  by  the  defendant 
for  the  purpose  of  proving  title  in  himself,  or  for  any  other 
purpose  than  that  expressed  to  the  plaintiff  by  Maxwell  H. 
Hite,  her  agent,  was  a  fraud  upon  the  plaintiff. 

19.  We  are  requested  by  the  plaintiff  to  find  specifically 
the  following  facts : 

Second :  That  after  becoming  acquainted  with  one  Maxwell 
H.  Hite,  a  real  estate  auctioneer  of  Harrisburg,  father  of 
Wayne  E.  Hite,  the  above  named  defendant,  on  May  4th.  1920, 
she  employed  him  to  sell  the  above  named  real  estate  for  her 
under  the  terms  and  conditions  as  set  forth  in  a  written  agree- 
ment, a  duplicate  of  which  was  introduced  in  evidence,  Marked 
"Exhibit  A''  in  plaintiff's  bill. 

Third:  That  subsequent  to  the  date  of  the  above  referred 
to  agreement,  the  said  Maxwell  Hite  called  at  the  residence 
of  the  plaintiff  and  requested  her  to  nay  him  three  hundred 
r.*^3(X).00)  dollars  to  provide  for  expenses  incident  to  the  ad- 
vertising of  said  plots  of  ground,  whereupon,  the  nlaintiff 
agreed  to  pav  the  said  Maxwell  Hite  th^  sum  of  two  hundred 
(3200.00)  dollars,  which  amount  was  oaid  subsequentlv  in  the 
months  of  May  and  Tune,  in  payments  of  one  hundrccl 
($100.00)  dollars  each. 

Fourth :  That  later,  sales  were  advertised  for  disoosine  of 
said  tracts  of  land,  to  be  held  on  the  premises  in  Elizabeth- 
ville  on  June  2Sth  and  26th,  1920. 
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Sixth:  That  at  the  time  the  sale  started  the  said  Maxwell 
Hite,  in  accordance  with  his  promise,  held  up  a  paper  on  which 
the  signature  of  the  plaintiff  appeared,  and  stated  to  those 
present  that  they  were  not  fighting  Mrs.  Stroup,  but  were 
fighting  his  wife  and  his  son,  Wayne  E.  Hite,  who  were  now 
the  owners  of  same.  At  said  sale  the  said  Maxwell  Hite  sold 
two  lots,  Nos.  7  and  8,  on  the  plan  of  lots  introduced  in  evi- 
dence, to  David  O.  Snyder,  for  the  sum  of  two  hundred  and 
twenty-five  ($225.00)  dollars,  and  adjourned  said  sale  until 
July  31st.  About  which  time,  the  plaintiff,  in  the  presence  of 
Mrs.  Long,  advised  the  said  Maxwell  Hite  that  the  said  Mrs. 
Long  has  just  arrived  to  purchase  some  lots.  Whereupon  the 
said  Maxwell  Hite  declared  the  sale  was  over,  but  that  an  ad- 
journed sale  would  be  held  July  31st. 

Seventh:  Later,  the  plaintiff,  upon  the  request  of  Squire 
Daniels,  the  clerk,  signed  a  paper  purporting  to  guarantee  to 
David  O.  Snyder,  the  purchaser  of  said  lots,  that  upon  the 
payment  of  the  purchase  price,  he  would  receive  a  good  and 
marketable  title  to  same. 

Ninth :  That  on  the  evening  of  June  29th,  1920,  the  said 
Maxwell  Hite,  the  auctioneer,  with  one  William  Wall,  a  No- 
tary Public,  called  at  the  house  of  the  plaintiff  and  presented 
to  the  said  plaintiff  a  deed  on  which  Wayne  E.  Hite  appeared 
as  grantee,  and  requested  her  to  sign  same,  which  she  did, 
under  the  arrangements  he  made  the  previous  evening  with 
her.  The  said  Maxwell  Hite  received  said  deed  and  imme- 
diately left  the  plaintiff's  residence  with  the  Notary.  Neither 
at  the  time  of  the  delivery  of  the  deed  by  plaintiff  to  the  said 
Maxwell  Hite,  acting  for  and  in  behalf  of  the  defendant,  Wayne 
E.  Hite,  in  connection  with  this  confidential  relation  with  the 
plaintiff,  nor  at  any  other  time  or  place  was  any  money  or 
valuable  consideration  paid  to  plaintiff,  or  anyone  in  her  be- 
half; neither  was  there  any  discussion  concerning  commissions, 
percentage,  or  expenses. 

Tenth:  That  immediately  thereafter,  the  said  defendant,  as 
well  as  Maxwell  H.  Hite,  the  confidential  agent  of  the  plaintiff, 
in  direct  violation  of  the  understanding  and  agreement  they 
had  with  her,  asserted  absolute  ownership  in  said  property, 
although  by  so  doing  they  were  practicing  a  palpable  fraud 
on  said  plaintiff.  And  when  the  plaintiff  was  finally  apprised 
of  this  assertion  of  absolute  title  on  the  part  of  the  Hites, 
which  was  after  July  31st,  the  time  the  adjourned  sale  was  to 
be  held,  she  demanded  on  different  occasions  the  return  of  the 
deed,  or  a  reconveyance  of  the  lands  to  her,  but  this  was  re- 
fused by  Maxwell  H.  Hite,  acting  for  and  in  behalf  of  the  de- 
fendant, Wayne  E.  Hite.    It  has  been  contended,  however,  by 
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defendant  that  the  plaintiff  received  as  a  valuable  considera- 
tion, after  certain  deductions  were  made,  the  sum  of  seven- 
teen hundred  and  five  ($1705.00)  dollars  in  cash,  for  said  lands. 

Eleventh:  That  at  no  time  did  plaintiff  come  in  personal 
contact  with  Wayne  E.  Hite,  the  defendant,  and  whatever 
relation  existed  between  her  and  him  was  engineered  entirely 
by  Maxwell  Hite,  her  confidential  agent. 

The  first,  fifth,  and  eighth  requests  for  findings  of  facts  on 
the  part  of  the  plaintiff  are  either  modified  or  denied. 

20.  The  defendant  has  requested  us  to  find  specificially 
the  following  facts : 

First :  That  the  plaintiff  after  filing  of  bill  in  this  case,  and, 
after  filing  of  answer  in  this  case,  made  a  motion  on  January 
11th,  1921,  to  the  court  to  place  this  case  on  list  for  trial. 

Second:  That  the  court  set  February  14th,  1921,  at  ten  A. 
M.,  as  the  date  and  time  for  trial  of  this  case. 

Third:  That  on  January  11th,  1921,  the  date  upon  which 
plaintiff  caused  this  case  to  be  set  down  for  trial,  plaintiff  filed 
no  replication.  Plaintiff  did  not  file  a  replication  until  Feb- 
ruary 7th,  1921,  and  then  gave  no  notice  to  defendant. 

Tenth :  That  in  pursuance  of  the  execution  of  said  sales 
agreement  Maxwell  H.  Hite,  agent  of  plaintiff,  announced  that 
Wayne  E.  IJite  had  bought  the  lots  and  farm. 

Eleventh :  That  the  announcement  of  sale  of  lots  and  farm 
by  plaintiff  to  defendant  was  made  openly  and  publicly  on 
June  26th,  1920,  by  Maxwell  H.  Hite,  agent  of  plaintiff,  in 
her  presence  and  hearing,  and,  in  presence  and  hearing  of  all 
parties  tending  proposed  sale. 

Twelfth :  That  sales  agreement  made  on  June  26th,  1920, 
between  plaintiff  and  defendant  was  openly  held  before  all 
people  tending  proposed  sale  on  June  26th,  1920,  by  Maxwell 
li.  Hite,  and,  that  a  public  inspection  of  the  sales  agreement 
was  invited  and  permitted  to  all  present.  That  this  inspection 
was  invited  and  permitted  in  the  presence  of  plaintiff  by  her 
agent.  Maxwell  H.  Hite. 

Thirteenth :  That  plaintiff  signed  a  sales  agreement  on  June 
26th,  1920,  and  not  a  blank  piece  of  paper. 

Fifteenth:  Adjournment  of  sale  on  June  26th,  to  July  31st, 
1920,  dd  not  deceive  plaintiff  since  plaintiff  did  not  go  to 
Elizabethville  on  July  31st,  1920,  nor  did  she  make  any  in- 
quiries as  to  why  sale  was  not  held  on  July  31st,  1920. 

The  fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  fourteenth, 
sixteenth,  seventeenth,  eighteenth,  nineteenth,  twentieth,  twen- 
tv-first,  twenty-second,  twenty-th-rd,  twenty-fourh,  twenty- 
fifth,  and  twenty-sixth  requests  for  findings  of  facts  on  the 
part  of  the  defendant  are  either  denied  or  modified. 
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DISCUSSION 

The  testimony  in  this  case  is  very  contradictory  but  we 
think  our  findings  of  facts  are  justified  by  the  great  weight 
of  the  credible  evidence. 

The  evidence  in  support  of  the  theory  that  the  deed  given 
by  the  plaintiff  to  the  defendant  constituted  an  actual  con- 
veyance of  her  real  estate  to  him  for  the  consideration  of 
two  thousand  dollars,  is  sustained  only  by  the  testimony  of 
Maxwell  H.  Hite  who  was  employed  by  the  plaintiff  to  sell 
her  lots,  and  Wayne  E.  Hite,  his  son,  the  defendant,  to  whom 
the  plaintiff  was  persuaded  to  convey  her  property,  and  the 
mother  of  the  defendant,  whose  testimony  was  offered  to  cor- 
roborate that  of  her  husband  and  son.  The  testimony  given 
by  these  three  witnesses  will  not  bear  the  test  of  critical  exam- 
ination and  analysis. 

The  plaintiff  is  an  old  lady  to  whom  this  real  estate  was 
conveyed  by  her  husband  some  years  ago.  After  having  ac- 
cepted employment  from  her  to  sell  her  lots,  Maxwell  H. 
Hite,  her  agent,  thus  employed,  entered  into  a  confidential 
relation  with  the  plaintiff,  and  must  therefore  be  held  to  the 
strictest  accountability.  The  burden  was  upon  him  to  show 
that  the  transaction  between  himself  and  his  principal  by 
which  he  derived  a  benefit  was  fair  and  conscientious  and 
beyond  the  reach  of  suspicion.  This  rule  is  founded  upon  mo- 
tives of  general  policy  and  is  irrespective  of  any  admixture  of 
deceit,  imposition,  over-reaching,  or  other  positive  fraud.  There 
must  be  full  and  clear  proof  that  the  transaction  was  the  free 
and  intelligent  act  of  the  plaintiff,  fully  explained  to  her,  and 
performed  with  a  thorough  understanding  of  the  transaction 
and  of  its  consequences,  and  Maxwell  H.  Hite  cannot  relieve 
himself  from  this  burden  by  having  his  principal,  the  plaintiff 
in  this  case,  convey  the  property  to  his  son :  Darlington's  Ap- 
peal, 147  Pa.  624;  2  Corpus  Juris,  section  353,  page  692;  Cor- 
rigan,  Executrix  vs  Conway,  269  Pa.  373  and  cases  cited  by 
Chief  Justice  Moschzisker,  page  ilT ,  It  is  quite  true  that  a 
principal  may  sell  to  his  agent  and  the  sale  will  be  perfectly 
good  in  the  absence  of  any  evidence  of  fraud  on  the  part  of 
the  agent  in  inducing  the  sale :  Richard  vs  Hartzog,  16  North- 
ampton County  Report,  164;  Fisher's  Appeal,  34  Pa.  29;  but 
it  is  also  true  that  where  a  conveyance  of  the  greater  part  of 
the  grantor's  estate  is  made  to  one  occupying  a  confidential 
relation  towards  her,  it  is  not  necessary  that  actual  fraud 
should  appear  in  order  that  the  conveyance  may  be  set  aside : 
Matthaei  vs  Powriall,  235  Pa.  460. 

Guided  by  these  principles,  let  us  see  what  evidence  the 
defendant  and  his  witnesses  offered  to  overcome  the  testimony 
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of  the  plaintiff  and  her  witnesses  that  the  transaction  was 
fraudulent;  that  the  deed  from  herself  to  Wayne  E.  Hite. was 
procured  without  consideration ;  and  that  its  execution  was  in- 
duced by  the  grossest  misrepresentations  on  the  part  of  Max- 
well H.  Hite,  father  of  the  defendant,  who  was  acting  as  agent 
for  Mrs.  Stroup,  the  plaintiff.  Having  received  the  appoint- 
ment from  the  plaintiff  to  sell  her  lots,  Maxwell  H.  Hite  pro- 
ceeded to  work  upon  her  feelings  and  excite  her  fears  by  ex- 
plaining to  her  on  several  occasions  that  influences  were  at 
work  in  Elizabethville  to  interfere  with  the  sale  of  her  lots 
at  a  profit  or  even  to  prevent  selling  them  at  all,  and  by  the 
means  set  forth  in  the  evidence  of  the  plaintiff  and  her  wit- 
nesses, the  defendant,  by  the  assistance  of  his  said  father, 
obtained  the  deed  of  conveyance  which  the  plaintiff  now  seeks 
to  have  us  annul  and  set  aside. 

We  will  first  inquire  what  the  relationship  was  between  the 
defendant  and  his  father  in  order  to  ascertain  how  far  the 
defendant  is  affected  by  any  representations  which  his  father 
made.  It  appeared  from  the  testimony  of  the  defendant  (de- 
nied by  the  plaintiff)  that  he  went  with  his  father  in  some,  if 
not  all,  of  his  visits  to  the  plaintiff  when  arrangements  were 
being  made  for  selling  these  lots.  He  also  testified  he  was  pres- 
ent when  the  money  was  collected  from  the  plaintiff  to  pay 
the  cost  of  advertising  and  that  he  was  present  at  Elizabeth- 
ville on  Friday  and  Saturday,  June  25th  and  26th,  and  was 
in  the  room  in  the  Snyder  Hotel  at  the  time  the  sales  contract 
was  signed.    From  page  61  of  the  record  we  quote : 

"Q.  What  did  you  do?  Were  you  at  the  Snyder  House 
that  day? 

A.  Yes  after  her  conversation  like  that,  father  says  come 
up  to  the  hotel  and  talk  this  matter  over  which  we  did  and 
went  up  to  the  Hotel  Snyder  and  went  into  the  side  room  or 
the  parlor  of  the  Hotel  Snyder. 

Q.     What  was  done  there? 

A.  My  father  says,  *Mrs.  Stroup  as  to  selling  or  giving 
these  lots  away  to  niggers  or  negroes,  I  will  not  stand  for 
that,  that  w^ll  injure  my  business  and  if  you  will  name  a  right 
price,  a  low  price,  I  think  I  can  get  you  a  buyer.' 

Q.     What  did  she  say? 

A.  She  studied  a  while  and  I  don't  remember  exactly  the 
words,  the  price  was  I  think,  $3,000.00  she  wanted  for  it  and 
then  father  told  her  it  was  too  high  and  if  you  come  around 
$2,000.00  it  is  more  of  a  proposition. 

Q.     What  did  she  say  about  that? 

A.  -'She  studied  a  while  and  finally  consented  to  take  two 
thousand  dollars  for  them. 
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Q.    Now  you  may  state  whether  or  not,  did  you  ask  Mrs. 

Stroup  to  sign  an  agreement? 

A.    The  agreement  for  selling  the  lots  to  me? 

Q.    Yes. 

A.    Yes  sir. 
«  «  «  «  «  «.«  «  «  « 

Q.    Did  you  give  her  any  money  after  she  put  her  signa- 
ture to  the  paper? 
A.    Yes  sir,  one  hundred  dollars  cash." 
Again  we  quote  from  the  testimony  on  page  63 : 
"Q.    Did  you  sell  a  lot  there? 
A.     I  did  not,  my  father  did  for  me. 

Q.  Now  then  after  June  26th;  when  did  you  see  Mrs. 
Stroup  ? 

A.    The  28th  of  June. 

Q.    Where? 

A!.    At  her  residence. 

Q.    Was  anybody  with  you? 

A.     My  father." 

After  testifying  that  Mrs.  Stroup  gave  to  him,  the  defend- 
ant, her  deed  from  which  to  copy  the  new  deed,  we  asked  him 
— see  notes  of  testimony,  page  65 — 

"The  Court:  To  whom  did  she  give  it? 

A.     Father. 

The  Court:  To  your  father? 

A.    Yes  sir. 

The  Court:     Your  father  was  transacting  the  whole  thing? 

A.     Yes  sir,  he  took  care  of  it  for  me. 

Q.  Well  Mr.  Hite,  when  did  you  next  go  to  Mrs.  Stroup's 
house  ? 

A.     The  29th  of  June,  the  following  day. 

Q.  What  occurred  then  and  what  did  you  do  with  respect 
to  these  lots? 

A.     I  paid  for  the  balance  on  the  lots  which  was  $1605.00. 

Q.  How  did  you  make  that  calculation,  if  you  can  remem- 
ber? 

A.    Why  taking  my  father's  auction. 

Q.    What  else  ? 

A.  Retaining  fee  of  $75.00  he  had  already  invested  in  ad- 
vertising. 

Q.    What  did  she  do  then  upon  giving  her  the  money? 

A.  She  told  me  and  both  of  us  not  to  let  the  consideration 
become  known. 

Q.     Become  known  ? 
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A.     Yes  sir." 

Again  from  page  66  we  quote : 

"The  Court:  Where  did  you  have  these  savings  invested 
before  you  turned  them  over  to  Mrs.  Stroup  ? 

A.     I  kept  them  at  home. 

The  Court:     Whereabouts? 

A.     Fireproof  metal  filing  case. 

Q.     Tell  the  court  why  you  did  that? 

A.  Well  I  also  have  an  aunt  who  is  a  "Russellite",  she  is 
always  hammering  about  banks  failing,  failing  all  the  time, 
she  always  told  me  ever  since  I  was  young,  I  was  practically 
raised  by  her,  like  a  mother  to  me,  she  schooled  me,  spent 
money  in  different  ways  and  in  the  hospital  and  that  aunt 
raised  me  from  my  young  days  practically. 

The  Court:  You  had  $1600.00  in  the  filing  case  in  your 
house? 

A.     No  sir,  $1100.00. 

The  Court:     Where  was  the  other  $500.00? 

A.     My  mother  loaned  it  to  me." 

Again  from  page  67  we  quote : 

"The   Court:     You   paid  the   cash   consideration   to   Mrs. 

Stroup  before  the  day  the  deed  was  acknowledged,  did  you? 

A.     Yes  sir. 
♦  ♦♦♦♦♦♦♦♦♦ 

The  Court:     Did  you  take  it  right  down  the  same  day? 

A.  Yes  sir,  took  it  there,  we  was  at  Mr.  Bowman's  office 
and  he  wrote  over  it  and  added  a  couple  of  lines  in  ink  and 
then  took  it  to  the  court  house. 

The  Court:     Did  he  do  that  scratching? 

A.    Yes  sir. 

The  Court :     After  it  was  executed  ? 

A.    Yes  sir." 

This  testimony  he  corrected  immediately  afterwards  and 
stated  that  the  correction  had  been  made  before  Mrs.  Stroup 
had  acknowledged  the  deed. 

On  page  74  of  the  record  the  defendant  testified  that  he 
assisted  his  father  in  passing  bills  around  and  leaving  them  at 
houses  and  at  stores  and  otherwise  took  part  in  the  adver- 
tising of  the  sale  of  the  plaintiff's  lots.  He  does  not  remem- 
ber in  what  newspapers  the  advertisements  appeared  or  how 
many.  On  page  76,  in  answer  to  our  questions,  the  defend- 
ant testified: 

"The  Court:  Do  you  pretend  to  tell  me  it  costs  $275.00 
to  advertise  these  lots? 

A.    Yes  sir. 
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The  Court :     How  ? 

A.     Through  sale  bills. 

The  Court:     What  did  the  sale  bills  cost? 

A.     I  don't  know,  I  don't  have  the  bills. 

The  Court:     Why  did  you  not  come  into  court  prepared? 

A.     My  father  can  tell  you  that. 

The  Court:     He  apparently  done  the  business? 

A.     Yes  sir." 

Quoting  from  page  78  of  the  record : 

"Q.  H  you  did  not  want  to  run  yourself  short  June  26th, 
why  did  you  pay  it  June  29th? 

A.  Because  my  father  talked  it  over  with  me  and  I  wanted 
to  have  it  over  with  and  have  it  done." 

Testifying  as  to  the  preparation  of  the  deed  from  the  plaintiff 
to  the  defendant,  the  defendant  testified — see  record,  page  82 — 

"Q.     That  deed,  that  was  prepared  by  your  father,  was  it? 

A.     Yes  sir. 

Q.  From  what  did  you  prepare  that  deed,  from  what  did 
you  prepare  that  deed? 

A.     Mrs.  Stroup's  old  deed. 

Q.     When  did  you  get  that? 

A.     It  was  I  think  the  28th,  yes  sir. 

Q.  This  agreement  was  made  the  26th  and  you  made  the 
deed  the  evening  of  the  28th? 

A.     Yes  sir. 

Q.     You  got  your  deed  back ;  why  did  you  get  it  back  ? 

A.     My  father  can  answer  that. 

Q.     You  don't  know  why? 

A.     He  can  answer  that  question. 

Q.  You  were  twenty-one  years  of  age  right  before  this 
transaction  occurred,  were  you  not? 

A.     Yes  sir." 

Again,  testifying  as  to  the  execution  of  the  sales  agreement 
at  the  Snyder  Hotel  in  Elizabethville,  the  defendant  testified 
— see  record,  page  83 — 

''A.     The  contract  was  read  to  her. 

Q.     By  whom? 

A.     My  father. 

Q.     Other  people  in  the  hot©!? 

A.  Yes  there  was  but  none  when  we  had  that  conversation, 
there  was  none  present." 

And  again,  on  page  85  of  the  record,  the  defendant  testified 
as  follows: 

"Q.  Can  you  explain  then  whv  she  agreed  to  sell  $7,425.00 
worth  of  lots  and  this  farm  for  $1705.00;  can  you  give  any  ex- 
planation of  that? 
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A.  Well  my  father  can  explain  that,  he  can  explain  that 
better  than  I  can." 

It  thus  appeared  by  the  testimony  of  the  defendant  that  in 
this  transaction  the  defendant  and  his  father,  Maxwell  H. 
Hite,  were  acting  together,  and  that  Maxwell  H.  Hite,  who 
was  the  employed  agent  of  this  plaintiff  was  also  acting  for 
his  son,  acting  together  with  him,  and  that  he,  the  agent,  in- 
duced his  principal  to  convey  all  of  her  property  in  and  about 
Elizabethville  to  his  own  son,  the  defendant. 

It  is  denied  by  the  plaintiff  that  any  consideration  was  ever 
given  to  her  by  the  defendant  or  his  father.  The  defendant 
and  his  father  and  mother  testified  as  to  the  amount  of  con- 
sideration paid  but  the  story  they  told  has  taxed  the  credulity 
of  the  court,  and  we  think  this  testimony  would  not  have  been 
bel'.eved  by  a  jury.  After  working  upon  the  fears  of  this  aged 
plaintiff  by  telling  her  that  her  lots  could  not  be  sold  unless 
they  were  conveyed  to  someone  else,  Maxwell  H.  Hite  pro- 
posed to  her  that  she  sell  her  lots  to  his  son  for  $2000.00. 
Hite  admits  that  the  property  was  worth  $3000.00,  and  tfiat  he 
expected  to  make  $1000.00  out  of  the  deal — see  record,  page 
92 — but  tries  to  square  himself  by  testifying  that  he  promised 
to  divide  with  plaintiff  all  he  made  from  the  sale  of  plaintiff's 
real  estate.  This  testimony  alone  convinces  us  that  he  was 
acting  for  himself  and  that  the  deed  to  his  son,  the  defendant, 
was  a  mere  subterfuge.  This  transaction  took  place  in  a 
private  room  in  the  Snyder  Hotel  at  Elizabethville.  The 
plaintiff  insists  that  the  paper  she  signed  was  a  blank.  It 
afterwards  appeared  that  she  signed  a  sales  agreement;  but 
this  sales  agreement  was  prepared  by  her  agent  to  convey  her 
property  to  his  son  for  one  thousand  dollars  less  than  what 
it  was  worth,  according  to  the  admission  of  Maxwell  H.  Hite. 
Considering  all  of  the  testimony  we  do  not  believe  the  son  was 
present  in  that  room,  but  even  if  he  were  present,  in  a  matter 
so  important  as  this,  common  prudence  and  caution  would 
have  indicated  to  Hite  that  he  should  have  present  as  a  wit- 
ness some  stranger.  It  further  appears  that  he  is  the  only 
witness  to  the  sales  agreement  between  his  client  and  his  son. 
The  son  testified  that  he  was  present  with  his  father  on  the 
evening  of  June  28th,  at  the  home  of  the  plaintiff  in  Harris- 
burg,  but  the  plaintiff  denies  that  he  was  there  present,  and 
in  her  denial  she  is  supported  by  the  testimony  of  Joseph 
Weber,  who  heard  the  man  talking  to  the  plaintiff  say :  "You 
must  give  me  a  paper  to  help  me  sell  these  lots." 

There  was  also  a  lack  of  good  faith  in  the  manner  in  which 
the  defendant  and  his  witnesses  testiefid  that  a  consideration 
was  paid.    The  property  was  to  be  sold  to  the  defendant  for 
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two  thousand  dollars;  yet  he  testifies  that  when  he  came  to 
pay  the  consideration  he  deducted  therefrom  two  hundred 
dollars  commission  due  to  his  father  for  selling  the  lots,  seven- 
ty-five dollars  advertising  fee,  and  twenty-dollars  retaining 
fee,  and  it  appears  from  the  testimony  Mrs.  Stroup  also  paid 
to  Maxwell  H.  Hite,  as  advertising  fee,  two  hundred  dollars; 
so  that,  Maxwell  H.  Hite,  acting  as  agent  for  the  plaintiff, 
charged  her  four  hundred  ninety-five  dollars,  according  to  his 
own  testimony,  to  sell  this  property  to  his  son  for  less  than 
it  was  worth.  It  is  also  a  significant  fact  that  the  sums 
amounting  to  two  hundred  and  ninety-five  dollars  which  de- 
fendant deducted  from  said  purchase  money  as  due  and  owing 
from  plaintiff  to  his  father,  he,  the  defendant,  never  paid  to 
his  father. 

There  was  such  a  lack  of  good  faith  in  this  transaction,  as 
testified  to  by  the  defendant  and  his  witnesses,  that,  if  there 
was  nothing  more  in  the  case  we  would  direct  the  defendant 
to  reconvey  the  property  to  the  plaintiff  upon  her  return  of  the 
consideration  paid,  even  if  we  believed  that  the  purchase  price 
of  $1705.00  had  been  actually  paid  to  her;  but  we  are  far  from 
believing  that  the  evidence  shows  that  any  consideration  what- 
ever was  paid.  We  direct  attention  to  the  testimony  of  Will- 
iam P.  Walls,  the  Notary  Public,  as  found  on  the  record  at 
page  53,  that  there  was  no  one  in  the  room  when  the  deed 
was  executed  but  Maxwell  H.  Hite  and  the  plaintiff,  and  that 
no  money  passed  at  the  time  of  the  execution  and  acknowl- 
edgment of  the  deed.  This  the  defendant  and  his  witnesses 
attempt  to  explain  by  testifying  that  they  first  went  to  Mrs. 
Stroup's  house,  had  her  sign  the  deed,  and  paid  the  purchase 
money,  after  which  they  went  back  with  the  Notary  Public 
and  had  her  acknowledge  her  signature.  But  the  Notary 
Public  testified  that  she  signed  the  deed  in  his  presence.  The 
defendant  also  testified  that  he  took  the  deed  to  the  record.er's 
office  immediately  after  it  was  executed  and  had  it  recorded, 
but  this  transaction  occurred  June  29th,  and  the  official  stamp 
of  the  recorder  shows  that  the  deed  was  not  recorded  until 
June  30th.  The  testimony  of  the  defendant  and  his  mother 
as  to  the  amount  of  money  which  they  kept  about  the  house, 
the  defendant  having  elevn  hundred  dollars,  and  his  mother 
seven  hundred  dollars,  concealed  as  they  have  testified,  does 
not  bear  upon  its  face  the  stamp  of  truth. 

After  considering  all  the  testimony,  having  had  the  wit- 
nesses before  us,  and  having  noted  not  only  their  testimony 
but  their  manner  of  testifying,  we  reach  the  conclusion  that 
our  findings  of  facts  are  supported  by  the  weight  of  the  testi- 
mony. 
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After  considering  all  the  circumstances  of  this  case — all  the 
testimony  on  the  one  side  and  the  other — we  are  convinced 
that  Maxwell  H.  Hite  was  acting  for  himself  in  procuring  this 
conveyance  to  his  son,  and  that  he  cannot  escape  the  duty 
of  loyalty  and  good  faith  which  he  owed  to  his  client,  the 
plaintiff,  after  having  procured  her  conveyance  of  her  real 
estate  by  writing  the  name  of  his  son  into  the  deed  and  sales 
agreement  as  the  grantee.  On  the  grounds  of  public  policy, 
purchases  made  on  their  own  account  by  agents  or  trustees  for 
sale,  will  be  set  aside  at  the  instance  of  the  cestui  que  trust, 
even  where  the  latter  has  sustained  no  actual  injury,  and  the 
cestui  que  trust  is  not  bound  to  prove,  nor  is  the  court  bound 
to  judge,  that  the  trustee  has  made  a  bargain  advantageous  to 
himself,  even  though  this  is  admitted  by  Maxwell  H.  Hite  in 
this  case:  Rich  vs  Black  &  Baird,  et  al.,  173  Pa.  92.  The  law 
forbids  an  agent  to  become  a  purchaser  of  real  estate  which  he 
was  employed  to  sell,  for  his  own  benefit,  in  any  way,  with- 
out the  full  knowledge  by  the  principal  of  this  fact,  and  her 
acquiescence  therein  with  such  knowledge.  The  burden  of 
proving  such  knowledge  and  acquiescence  is  upon  the  agent ; 
Jansen  vs  Williams  (Supreme  Court  of  Nebraska)  20  Lawyers' 
Reports  Annotated,  207;  Sturdevant  and  Others  vs  Pike  and 
Others,  1st  Indiana  Reports,  277;  American  Mortgage  Co.  vs 
Williams,  145  S.  W.  235. 

CONCLUSIONS  OF  LAW 

The  court  also  states  the  following  conclusions  of  law : 

1.  The  deed  from  the  plaintiff  to  the  defendant  was  pro- 
cured by  fraud  of  which  the  defendant  had  knowledge. 

2.  The  deed  from  Susan  A.  Stroup,  the  plaintiff,  to  Wayne 
E.  Hite,  the  defendant,  was  procured  by  fraud  with  the 
knowledge  of  the  defendant  and  is  null  and  void 

3.  A  decree  may  be  prepared  directing  the  defendant, 
Wayne  E.  Hite,  to  reconvey  all  the  real  estate  and  premises  in 
said  deed  described,  to  the  plaintiff,  in  fee,  except  the  lot  or 
lots  sold  to  David  O.  Snyder  and  perpetually  enjoining  and 
restraining  the  said  defendant  from  disposing  of  any  and  all 
of  said  real  estate  mentioned  in  said  deed  or  in  any  manner 
encumbering  the  same,  and  directing  Wayne  E.  Hite  to  ac- 
count for  all  moneys  or  income  from  the  sale  of  which  he  or 
any  one  on  his  behalf  received  from  the  property  sold,  and 
to  dispose  of  the  same  as  the  court  may  direct. 

4.  The  defendant  is  directed  to  pay  the  costs  of  these  pro- 
ceedings. 

5.  We  also  state  the  following  conclusions  of  law  as  re- 
quested by  the  plaintiff: 
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Third:  That  when  the  defendant  and  ^Maxwell  H.  Hite, 
after  the  deed  was  delivered  and  recorded,  asserted  absolute 
ownership  in  said  property,  they  did  so  in  violation  of  the 
promises  and  agreenients  had  with  plaintiff,  and  by  so  doing 
and  Cv)ntinuing  to  so  do,  they  were  and  are  now  perpetrating 
a  palpable  fraud  on  her. 

Fourth :  That  the  deed  in  question,  therefore,  should  be  de- 
clared null  and  void  and  be  cancelled,  or  a  reconveyance  of 
the  property  in  question  by  the  defendant  to  plaintiff  be  di- 
rected. 

Fifth :  That  the  said  Wayne  E.  Hite  be  directed  to  state  an 
account  of  all  the  moneys  or  income  from  the  sale  of  all  the 
properties,  or  any  portion  thereof  which  he  received,  and  to 
dispose  of  same  as  the  chancellor  may  direct. 

The  first,  second  and  sixth  requests  are  either  modified  or 
refused. 

Sixth:  The  defendant  has  requested  us  to  find  specifically 
certain  conclusions  of  law  all  of  which  are  refused  specifically 
and  our  answers  to  said  conclusions  are  filed  in  this  case. 
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Landlord    and    tenant — Surrendet^ — Recision — Eviction — Intoxicating 

liquors — ^Prohibition. 

The  lessee  of  a  hotel  property,  at  a  monthly  rental  of  $170.00, 
entered  into  possession  on  the  first  day  of  September  1916,  and  con- 
tinued in  possession  until  April  11,  1920,  paying  the  rent  in  full  to 
that  date.  On  the  date  last  mentioned  he  vacated  the  premises  and 
tendered  the  key  to  one  of  the  lessors.  The  tender  of  the  key  was 
refused  and  lessee  left  the  key  on  a  chair  on  lessor's  porch.  Lessors 
entered  judgment  against  lessee  for  the  rent  due  for  the  remainder 
of  the  term.  Afterwards  lessors  entered  into  possession  of  the  prem- 
ises and,  without  notice  to  or  the  knowledge  or  consent  of  the  le^ee, 
remodeled  the  premises  changing  the  same  from  a  hotel  into  a  store 
room  and  apartments,  at  an  expense  of  more  than  $18,000.00.  Lessors 
rented  the  remodeled  premises  to  a  new  lessee  at  a  monthly  rental  of 
$335.00.  Held,  that  the  entry  of  lessors  for  the  purposes  mentioned, 
with  or  without  notice  to  or  knowledge  of  the  lessee,  amounted  to  an 
acceptance  of  the  surrender  of  the  term  and  a  recision  of  the  lease; 
that  the  remodeling  of  the  leased  premises,  converting  the  same  from 
a  hotel  property  into  apartments  and  a  store  room  without  the  knowl- 
edge or  consent  of  the  lessee,  amounted  to  an  eviction. 

The  lessors  of  a  hotel  property  are  not  responsible  for  the  effects  of 
the  acts  of  congress  relating  to  national  prohibition  and  the  eighteenth 
amendment  of  the  Constitution  of  the  United  States  upon  the  busi- 
ness of  the  lessee. 

The  implied  convenant  in  a  lease,  for  quiet  and  peaceable  enjoyment, 
extends  only  to  the  lessor  himself  or  those  claiming  title  paramount. 

In  the  absence  of  a  contract  to  the  contrary,  the  lessee  of  a  hotel 
takes  it  subject  to  the  risk  of  legislative  or  constitutional  prohibition 
of  the  manufacture  and  sale  of  intoxicating  liquors. 
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Bill  in  Equity.    C.  P.  Dauphin    Co.,  No.  666  Equity  Docket. 

Fox  &  Geyer  and  L.  H.  Beers,  for  plaintiff. 

M.  E.  Stroup,  for  defendant. 

Wickersham,  J.,  February  10,  1922. 

It  is  asserted  by  the  plaintiff  in  his  bill  of  complaint  that 
on  September  1,  1916,  he  leased  a  certain  hotel  building  lo- 
cated on  Market  Street  in  the  City  of  Harrisburg,  known  as 
the  "Paxton  Hotel,"  for  a  period  of  five  years,  for  a  monthly 
rental  of  $170.00;  that  he  paid  $15,000.00  for  the  good  will  and 
fixtures;  that  he  conducted  said  hotel  under  said  lease  until 
April  11,  1920,  at  which  time  he  paid  the  rent  in  full  to  date 
and  surrendered  the  premises;  that  on  and  after  July  1,  1919, 
the  further  sale  of  intoxicating  liquors  was  prohibited  by  the 
National  Prohibition  Act  of  Congress,  passed  November  21, 
1918;  that  it  was  claimed  when  he  leased  the  premises  and 
purchased  the  good  will  and  fixtures  that  the  sale  of  liquor 
averaged  $100.00  per  day,  whereas  after  he  took  possession  it 
appeared  said  average  sale  was  less  than  $75.00  per  day;  that 
a  bay  window  in  said  building  was  removed  by  the  defendants 
without  his  consent,  by  which  he  was  damaged  to  the  extent 
of  $10.00  per  month;  that  by  reason  of  the  several  acts  of 
Congress  relating  to  national  prohibition  and  the  Eighteenth 
Amendment  to  the  Constitution,  of  the  United  States,  he  was 
prevented  from  using  said  rented  hotel  for  the  purpose  for 
which  he  rented  it;  that  after  June  30,  1919,  he  conducted  said 
business  at  a  loss,  and  that  the  purposes  for  which  he  pur- 
chased the  good  will  of  the  business  of  and  leased  the  said 
Paxton  Hotel  from  the  defendants  has  wholly  failed  and  been 
destroyed  by  said  prohibition  acts ;  that  after  he  surrendered 
said  leased  premises  and  vacated  the  same  on  April  11,  1920, 
the  defendants  took  possession  thereof,  repaired  and  remodeled 
the  building  located  thereupon,  and  have  since  leased  them  for 
an  amount  greatly  in  excess  of  the  monthly  rental  which  he 
covenanted  to  pay,  to  wit:  $170.00  per  month. 

That  the  lease  of  said  building  which  was  in  writing,  and 
a  copy  of  which  is  attached  to  plaintiff's  bill  and  marked  "Ex- 
hibit A",  was  entered  of  record  and  a  judgment  for  $2890.00 
was  confessed  for  the  balance  of  the  rent  due  after  April  11, 
1920,  in  the  Court  of  Common  Pleas  of  Dauphin  County, 
Pennsylvania,  to  No.  322  June  Term,  1921 ;  said  judgment  was 
transferred  to  the  Court  of  Common  Pleas  of  Huntingdon 
County,  which  the  defendants  are  now  attempting  to  collect 
from  the  plaintiff  by  an  execution. 
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The  plaintiff  demands  equitable  relief  as  follows : 

1.  That  said  lease  or  contract  of  September  the  first,  1916, 
(Exhibit  A)  for  said  Paxton  Hotel  be  cancelled  and  set  aside. 

2.  That  pending  this  bill  the  defendants  and  each  of  them 
be  specially  and  thereafter  perpetually  restrained  from  enforc- 
ing and  collecting  either  rents  accruing  under  said  lease  or 
judgment  No.  322,  June  1920,  in  the  Court  of  Common  Pleas  of 
Dauphin  County  entered  on  said  lease. 

3.  That  S.  Bruce  Mingle  and  Frank  O.  Horting,  the  de- 
fendants, be  ordered  and  decreed  to  account  and  refund  to  the 
plaintiff  all  monies  received  from  plaintiff  as  rent  since  July 
1,  1919,  as  paid,  viz:  One-fourth  of  all  rents  for  a  period  of 
five  months  after  September  11,  1916,  and  also  the  sum  of 
Sixty-five  Hundred  ($6500.00)  Dollars  overpaid  for  the  good 
will  and  business  of  said  hotel  from  June  30,  1919,  to  September 

I,  1921,  the  end  of  term  of  lease. 

The  defendants  filed  an  answer  to  the  plaintiff's  bill  in 
which  they  admit  the  averments  of  the  first  and  second  para- 
graphs ;  they  admit  a  part  and  deny  a  part  of  the  third,  fourth, 
fifth  and  sixth  paragraphs;  they  deny  that  S.  Bruce  Mingle 
represented  David  P.  Mingle ;  it  is  specifically  denied  that  the 
defendants  ever  represented  to  the  plaintiff  that  the  sales  of 
liquor  at  said  Paxton  Hotel  averaged  $100.00  per  day ;  the  de- 
fendants deny  specifically  the  seventh,  ninth,  tenth  and 
eleventh  paragraphs,  and  aver  that  thd  allegations  in  the 
eighth  paragraph  are  immaterial  and  irrelevant,  and  aver  that 
the  plaintiff  was  not  restricted  nor  was  he  compelled  to  use 
said  premises  exclusively  for  the  sale  of  liquor,  and  that  the 
War  Time  Prohibition  Act  of  21st  November,  1918,  the  Na- 
tional Prohibition  Act  of  28th  October,  1919,  known  as  the 
Volstead  Act,  as  well  as  the  ratification  and  adoption  of  the 
Eighteenth  Amendment  to  the  Constitution  of  the  United 
States  were  not  the  acts  or  deeds  of  both  or  either  of  defend- 
ants, nor  did  they  or  either  of  them  aid  or  assist  in  the  enact- 
ment thereof,  but  on  the  contrary  they  aver  they  always  and 
at  all  times  actively  opposed,  so  far  as  they  were  able,  the 
enactment  of  said  acts  as  well  as  the  adoption  of  said  amend- 
ment, and  therefore  were  in  no  manner  responsible  therefor. 
It  was  further  contended  in  the  answer  that  the  plaintiff, 
having  continued  in  possession  of  said  hotel  from  September 

II,  1916,  to  April  11,  1920,  as  set  forth  in  his  bill  of  complaint, 
is  not  now  entitled  to  the  relief  requested  in  section  one  of  the 
prayer  of  said  bill,  to  wit:  that  the  said  lease  or  contract  of 
September  1,  1916,  be  cancelled  and  set  aside,  and  that  if  the 
said  judgment  entered  to  No.  322  June  Term,  1920,  in  the 
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Court  of  Common  Pleas  of  Dauphin  County,  was  improvidently 
entered,  as  the  plaintiflF  now  contends,  he  has  an  adequate 
remedy  at  law. 

This  case  came  on  to  be  heard  and  testimony  was  taken, 
from  which  we  deduced  the  following 

FINDINGS  OF  FACTS 

1.  The  plaintiff  leased  from  the  defendants  all  that  certain 
hotel  property  on  the  north  side  of  Market  Street  in  the  City 
of  Harrisburg,  known  as  *Taxton  Hotel,"  by  a  lease  in  writ- 
ing, dated  the  1st  day  of  September  1916,  for  a  term  of  five 
years  from  the  date  thereof,  yielding  and  paying  therefor  the 
sum  of  $170.00  per  month,  on  br  before  the  15th  day  of  each 
and  every  month. 

2.  The  plaintiflF  purchased  from  David  P.  Mingle,  the  then 
tenant  of  the  Paxton  Hotel,  the  good  will  and  fixtures  belong- 
ing to  him,  for  $15,000.00,  by  agreement  dated  August  28th, 
1916,  $500.00  of  which  was  paid  to  S.  Bruce  Mingle,  the  balance 
to  David  P.  Mingle. 

3.  The  plaintiff  had  full  oportunity  to  inspect  the  premises 
and  knew  and  was  cognizant  of  the  situation  and  condition 
thereof  prior  to  leasing  the  same  from  the  defendants  on  the 
first  day  of  September,  A.  D.  1916. 

4.  After  leasing  the  said  hotel  property  the  plaintiff  entered 
into  possession  thereof,  occupied  the  same  and  paid  the  stipu- 
lated rental  therefor  without  protest,  from  the  first  day  of 
September  1916,  until  December  1920.  He  paid  the  rent 
thereafter,  unitl  April  11,  1920,  under  protest. 

5.  While  occupying  said  hotel  premises  under  the  lease 
from  the  defendants,  the  plaintiff,  in  his  applications  to  the 
Court  of  Quarter  Sessions  of  the  Peace  of  Dauphin  County, 
Pennsylvania,  from  year  to  year,  for  a  license  to  operate  said 
premises  as  a  hotel,  stated  under  oath  that  the  hotel  was  a 
place  suitable  for  the  accommodation  of  travelers  and 
strangers. 

6.  The  plaintiff  vacated  the  premises  so  leased  to  him  as 
above  set  forth,  April  11,  1920,  at  which  time  he  paid  the  rent 
and  tendered  the  key  to  Frank  O.  Horting,  one  of  the  defend- 
ants, who  refused  to  receive  and  accept  the  key,  whereupon 
the  plaintiff  laid  the  key  on  a  chair  on  Horting's  porch  and 
went  away,  and  thereafter  he  did  not  occupy  the  said  "Paxton 
Hotel". 

7.  That  the  defendants,  after  the  plaintiff  vacated  the  said 
Paxton  Hotel,  took  possession  thereof  May  24,  1920,  and  at  a 
cost  of  more  than  $18,000.00,  remodeled  and  rebuilt  it,  chang- 
ing the  premises  from  a  hotel  into  two  store  rooms  and  apart- 
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ments,  without  any  notice  to  or  without  having  obtained  the 
consent  of  the  plaintiff,  thus  adapting  it  for  other  uses  than 
those  mentioned  in  the  contract  of  lease  between  the  plaintiff 
and  defendants. 

8.  On  or  about  July  31,  1920,  the  defendants  rented  the 
first  floor  of  the  hotel  part  of  said  premises  to  the  Davenport 
Lunch  Company  for  a  term  of  ten  years,  at  a  monthly  rental 
of  $160.00  per  month  for  the  first  five  years,  and  $180.00  per 
month  for  the  second  period  of  five  years ;  the  defendants  also 
rented  the  other  part  of  said  hotel  premises  as  changed  and 
altered,  from  a  hotel  property  into  a  store  room  and  apart- 
ments, to  Harry  Miller,  at  a  rental  of  $175.00  per  month,  for 
a  period  of  five  years,  making  a  total  rental  of  $335.00  per 
month  for  the  entire  premises  which  were  theretofore  leased 
by  the  plaintiff  from  the  defendants  at  a  monthly  rental  of 
$170.00. 

9.  Mr.  Davenport  took  possession  of  said  premises  on  or 
about  the  first  day  of  October,  1920,  and  Mr.  Miller  obtained 
possession  of  his  part  of  the  premises  and  his  rent  began  to 
run  October  20,  1920. 

Written  requests  for  findings  of  facts  and  conclusions  of 
law  were  presented  to  the  court  by  counsel  for  plaintiff  and 
defendants,  all  of  which  have  been  either  affirmed,  refused  or 
modified,  with  such  statement  in  regard  thereto  as  we  deemed 
necessary,  which  requests  and  answers  will  be  filed  with  the 
Prothonotary  and  become  part  of  the  record  in  this  case,  as 
provided  in  Rule  62  of  the  Rules  in  Equity  as  adopted  by  the 
Pennsylvania  Supreme  Court  and  revised  and  amended  to 
November  1,  1920. 

DISCUSSION 

We  will  consider  and  discuss  the  first  and  second  prayers 
of  the  plaintiff's  bill  together,  to  wit : 

"1.     That  said  lease  or  contract  of  September  1,  1916,  for 
said  Paxton  Hotel  be  cancelled  and  set  aside." 
and, 

"2.  That  pending  this  bill  the  defendants  and  each  of  them 
be  specially  and  thereafter  perpetually  restrained  from  enforc- 
ing and  collecting  either  rents  accruing  under  said  lease  or 
judgment  No.  322  June  1920,  in  the  Court  of  Common  Pleas 
of  Dauphin  County,  entered  on  said  lease." 

It  appears  from  the  evidence  in  this  case  that  the  plaintiff 
rented  the  Paxton  Hotel  in  the  City  of  Harrisburg  by  a  lease 
in  writing,  dated  September  1,  1916,  for  a  term  of  five  years 
from  that  date,  at  a  monthly  rental  of  $170.00;  that  he  entered 
into  possession  of  said  hotel  on  the  first  day  of  September, 
1916,  and  continued  to  occupy  the  same  from  month  to  month 
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and  from  year  to  year  paying  the  monthly  rental  of  $170.00 
therefor,  until  April  11,  1920,  at  which  time  he  paid  the  rent 
in  full  to  that  date,  vacated  the  premises  and  tendered  the  key 
to  Frank  O.  Horting,  one  of  the  defendants.  At  that  time 
Horting  refused  to  accept  the  key  and  a  surrender  of  the 
term  mentioned  in  said  lease,  whereupon  the  plaintiff  left  the 
key  lying  on  a  chair  on  Horting*s  porch  and  went  away.  The 
premises  described  in  the  lease,  to  wit:  the  Paxton  Hotel, 
appear  to  have  remained  vacant  until  May  24,  1920,  when  the 
defendants  entered  into  possession  thereof,  made  extensive 
repairs  thereto,  at  an  expense  of  $18,020.12,  rented  the  premises 
so  remodeled  and  repaired  to  Davenport  and  Miller,  and  gave 
possession  to  the  new  lessees  in  October  1920,  the  latter  pay- 
ing a  total  rental  to  the  defendants  of  $335.00  per  month,  for 
the  entire  premises  theretofore  leased  by  the  plaintiff  for 
$170.00  per  month. 

In  the  meantime  the  defendants  entered  judgment  on  the 
lease  of  the  plaintiff  for  the  balance  of  the  rent  due  for  the 
remainder  of  the  term  therein  specified  amounting  to  $2890.00, 
to  No.  322  June  Term,  1920,  in  the  Court  of  Common  Pleas  of 
Dauphin  County,  which  record  was  transferred  to  and  filed 
in  the  Court  of  Common  Pleas  of  Huntingdon  County  to  No. 
82  September  Term,  1920.  They  then  attempted  to  collect  the 
amount  thereof  by  execution  in  said  latter  named  county. 

This  we  do  not  think  the  defendants  should  be  permitted  to 
do.  We  are  aware  that  the  Superior  Court,  in  Snyder  vs 
Henry,  32  Pa.  Superior  Court  Reports,  page  167,  held  that  a 
tenant  for  years  cannot  relieve  himself  from  his  liability  under 
the  lease  to  pay  rent  by  vacating  the  demised  premises  during 
the  term  and  sending  the  key  to  his  landlord ;  and  that  the 
landlord,  when  a  tenant  has  abandoned  a  property  and  left  it 
vacant,  by  taking  possession  of  and  repairing  the  house,  does 
not  discharge  the  tenant  from  his  covenant  to  pay  rent;  and 
that  it  was  said  by  Chief  Justice  Gibson,  in  Fisher  vs  Millikin, 
8  Pa.  111-112,  that: 

"Nothing  but  a  surrender,  a  release,  or  an  eviction  can  in 
whole  or  in  part  absolve  the  tenant  from  the  obligation  of  his 
covenant  with  his  landlord." 

It  has  also  been  held  that  it  is  no  defense  to  a  landlord's 
claim  for  rent  that  the  store  which  defendants  occupied  was 
so  damaged  by  fire  that  they  were  imable  to  do  business  there- 
in, and  that  the  landlord  made  no  effort  to  restore  the  premises 
to  such  a  condition  that  they  could  do  so :  Phillips  vs  Epp,  et 
al.,  4  Del.  Co.  Reports,  426;  Hoy  vs  Holt,  91  Pa.  88. 

But  it  has  not  been  held  in  any  of  the  above  quoted  cases, 
nor  in  any  case  to  which  our  attention  has  been  directed  that. 
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where  the  premises  have  been  vacated,  the  key  surrendered, 
and  the  landlird  has  entered  into,  and  resumed  the  possession 
of  the  premises,  and  without  notice  to,  or  the  knowledge  or 
consent  of  the  tenant,  has  expended  thereon  in  remodeling 
the  same  more  than  $18,000.00  so  as  to  entirely  alter  the  nature 
thereof  by  changing  the  same  from  a  hotel  into  store  rooms 
and  apartments,  and  after  he  has  leased  said  remodeled  prem- 
ises to  other  tenants  for  a  monthly  rental  vastly  in  excess  of 
that  paid  by  the  vacating  tenant,  the  landlord  may  still  hold 
the  tenant  liable  for  the  rent  during  the  balance  of  the  term 
named  in  the  lease. 

We  think  the  landlords  are  precluded  from  recovering  upon 
their  said  judgment  in  this  case  for  two  reasons;  First:  be- 
cause their  entry  upon  the  premises  for  the  purposes  above 
mentioned,  with  or  without  notice  to  or  knowledge  of  the 
tenant,  amounted  to  an  acceptance  of  the  surrender  of  the 
term  and  a  recision  of  the  lease ;  and.  Second :  the  remodeling 
of  the  leased  premises  converting  the  same  from  a  hotel  prop- 
erty into  apartments,  a  large  lunch  room  and  store  room  with- 
out the  knowledge  or  consent  of  the  tenant,  amounted  to  an 
eviction. 

In  Magaw  vs  Lambert,  3  Pa.  444,  a  landlord  brought  suit 
against  his  tenant  to  recover  rent  for  demised  premises  de- 
stroyed by  fire  during  the  tenancy.  There  was  some  evidence 
that  the  landlord  entered  into  possession  of  the  premises  for 
the  purpose  of  rebuilding  although  the  case  is  very  poorly 
reported.    It  was  held  by  the  Supreme  Court: 

"If  a  landlord  take  possession  of  the  ruins  of  his  premises 
destroyed  by  fire,  for  the  purpose  of  rebuilding  without  tTie 
consent  of  his  tenant,  it  is  an  eviction;  if  with  his  assent,  it 
is  a  rescission  of  the  lease  and  in  either  case  the  rent  is  sus- 
pended." 

This  case  was  quoted  with  approval  by  the  Superior  Court 
in  Grossman  vs  McMahon,  63  Pa.  Superior  Court  Reports, 
page  195.  In  that  case  the  tenant  rented  a  room  to  be  used 
in  the  exhibition  of  moving  pictures  and  while  a  performance 
was  going  on  the  ceiling  of  the  room  collapsed  rendering  the 
room  untenantable;  the  landlord  was  immediately  notified  of 
the  collapse  and  without  the  consent  of  the  tenant  took  posses- 
sion of  the  property  for  the  purpose  of  repairing  it.  By  the 
terms  of  the  lease  there  was  no  obligation  on  the  part  of  the 
plaintiflF  to  make  the  repairs  although  he  could  enter  for  that 
purpose  if  he  wished ;  by  reason  of  the  action  of  the  plaintiff 
the  defendant  was  wholly  deprived  of  the  use  of  the  room  dur- 
ing the  time  for  which  the  rent  was  claimed.  In  considering 
these  facts  it  was  said  by  Judge  Kephart — see  page  195 — 
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after  quoting  from  the  opinion  of  the  Supreme  Court  in  Magaw 
vs  Lambert,  supra,  and  Hoeveler  vs  Fleming,  91  Pa.  325: 
"I  am  unable  to  see  any  substantial  distinction  between 
that  case  and  the  one  in  hand.  In  the  present  case  the  collapse 
of  the  building  and  the  entry  of  the  landlord  to  rebuild  amount- 
ed to  a  complete  exclusion  of  the  defendants  from  the  prem- 


ises." 


Furthermore,  in  Hochman  vs  Keubler,  53  Pa.  Superior  Court 
Reoprts,  page  481,  it  was  said  by  Head,  J., — page  485 — 

"It  has  uniformly  been  held  that  where  a  tenant,  during 
the  term,  abandons  the  demised  premises,  the  landlord  is  not 
bound,  under  the  penalty  of  loss  of  his  right  to  receive  rent, 
to  permit  the  tenement  to  remain  wholly  unoccupied  with  the 
consequent  possible  or  probable  loss  of  his  insurance,  destruc- 
tion by  waste,  or  other  like  injuries.  The  mere  fact  that  he 
resumes  possession  is  not  of  itself  a  sufficient  foundation  upon 
which  to  predicate  either  an  acceptance  of  a  surrender  of  an 
eviction.  It  must  further  be  found  on  evidence  that  such  re- 
sumption of  possession  is  not  merely  for  the  protection  of  the 
properjty  during  the  absence  of  the  tenant,  but  is  adverse  to  a 
reoccupation  of  it  by  him  and  a  renewal  of  the  relations 
created  by  the  lease.  So,  too,  if  during  the  period  of  abandon- 
ment the  landlord  should  make  some  repairs  of  the  demised 
premises,  or  even  sublet  to  another,  these  acts  would  be  in 
the  interest  of  the  tenant  who  had  committed  a  breach  of  the 
covenants  of  his  lease,  and  would  tend  to  minimize  the  dam- 
ages which  he  would  otherwise  be  liable  to  pay.  This  is  the 
doctrine  of  all  of  the  cases.'* 

We  are  convinced  by  the  evidence  in  the  case  at  bar,  that 
the  re-entry  of  the  defendants  May  24,  1920,  upon  the  leased 
premises  for  the  purposes  of  remodeling  and  repairing  the 
same  was  "adverse  to  a  reoccupation  thereof  by  the  tenant 
(Jacobs),  and  a  renewal  of  the  relation  created  by  the  lease." 

We  think  the  case  at  bar  comes  squarely  within  the  ruling 
of  the  Supreme  Court  in  Magaw  vs  Lambert,  and  quoting  the 
language  of  Judge  Kephart,  in  Grossman  vs  McMahon, 
supra,  "we  are  unable  to  see  any  substantial  distinction  be- 
tween that  case  and  the  one  in  hand."  In  the  present  case 
the  premises  were  abandoned  by  the  tenant  who  left  the  key 
with  the  landlord.  The  landlords  entered  into  possession  as 
they  had  a  perfect  right  to  do.  While  they  were  not  bound,  in 
relief  of  the  tenant  who  had  abandoned  the  premises,  to  rent 
them  to  anyone  who  might  apply,  yet  they  had  a  perfect  legal 
right  to  rent  them  and  hold  the  tenant  for  the  difference  un- 
less they  had  accepted  a  surrender;  they  also  had  a  right  to 
make  repairs  necessary  to  put  the  premises  into  tenantable 
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condition :  Hochman  vs  Kuebler,  supra ;  but,  what  they  did  in 
this  case  was  to  remodel  the  premises  so  as  to  unfit  them  for 
the  purpose  for  which  they  had  been  rented  to  th£  tenant,  and 
by  subletting  to  other  tenants  they  made  it  impossible  for  the 
plaintiff  in  this  case  to  re-enter  and  reoccupy  the  premises. 

Whether  a  re-entry  constitutes  an  eviction  or  even  a  rescis- 
sion of  the  contract  must  depend  to  some  extent  upon  the 
circumstances  of  each  particular  case:  Hoeveler  vs  Fleming, 
supra;  Seabrook  vs  Moyer,  88  Pa.  417;  Maberry  vs  Dudley, 
11  W.N.C.  217;  Magaw  vs  Lambert,  supra.  In  discussing  the 
facts  and  circumstances  which  must  govern  each  particular 
case,  it  was  said  by  Mr.  Justice  Paxson  in  Hoeveler  vs  Fleming, 
supra,  page  325  (quoted  with  approval  by  Judge  Kephart  in 
Grossman  vs  McMahon,  63  Pa.  Superior  Court  Reports,  192)  : 

"Any  act  of  the  landlord  which  deprives  the  tenant  of  that 
beneficial  enjoyment  of  the  premises  to  which  he  is  entitled 
under  the  lease,  will  amount  in  law  to  an  eviction  and  suspend 
the  rent. 

''How  far  the  entry  of  the  landlord  to  make  repairs  will 
work  an  eviction  must  depend,  to  some  extent,  upon  the*  cir- 
cumstances of  each  particular  case.  When  the  landlord  is 
bound  by  the  lease  to  make  repairs,  and  the  repairs  are  mere- 
ly such  as  are  required  by  ordinary  wear  and  tear,  no  difficulty 
is  likely  to  arise.  And  where  he  is  not  bound  to  do  so,  but 
makes  them  for  the  benefit  of  the  property  and  the  conveni- 
ence of  the  tenant,  the  dangers  of  a  contest  are  equally  remote, 
as  tenants  are  more  willing,  as  a  general  rule,  to  have  the  pro- 
perty put  in  order  than  landlords  are  to  incur  the  expenditure. 
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Where,  however,  the  repairs  are  not  ordinary,  but  are  of 
a  character  to  deprive  the  tenant  of  all  beneficial  enjoyment 
of  the  premises,  or  at  least  seriously  interrupt  it  while  the  re- 
pairs are  in  progress,  we  have  a  question  presented  of  a  diflPer- 
ent  character.  The  case  in  hand  comes  within  this  class.  The 
lease  from  the  plaintiflf  to  the  defendant  was  in  the  usual  form, 
with  the  ordinary  covenants  for  the  payment  of  rent.  *  *  * 
During  the  term  the  demised  premises  were  partially  destroy- 
ed by  fire.  The  third  story  was  burned  and  a  considerable 
portion  of  the  second  story.  It  was  conceded  the  fire  rendered 
the  premises  untenantable  and  that  defendants  moved  out. 
The  plaintiflf  had  an  insurance  upon  the  building  and  refused 
the  settlement  offered  by  the  insurance  company.  Thereupon 
the  company  took  possession  for  the  purpose  of  rebuilding, 
and  through  their  contractor  retained  the  possession  from 
some  time  in  April  until  about  the  middle  of  Aug^ust.  The  re- 
pairs were  necessarily  extensive;  a  division  wall  between  the 
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demised  premises  and  the  adjoining  building,  belonging  to  the 
plaintiff  was  so  far  injured  as  to  require  it  to  be  taken  down 
and  rebuilt.  The  plaintiff  was  upon  the  premises  from  time  to 
time  and  gave  directions  as  to  the  repairs.  The  present  action 
was  for  a  quarter's  rent,  during  the  progress  of  the  repairs. 

"There  is  no  evidence  that  the  defendant  assented  to  the 
occupation  of  the  premises  for  the  purpose  of  rebuilding.  It 
is  clear  that  by  the  terms  of  the  lease  the  defendants  were  not 
obliged  to  rebuild.  Accidents  by  fire  were  expressly  excepted. 
And  I  have  as  little  doubt  they  would  have  been  responsible  for 
the  rent  during  the  term  if  the  plaintiff  had  been  content  to 
let  the  building  stand  roofless  and  scarred  by  fire  during  that 
period.  ♦  *  *  But  the  plaintiff,  or  the  insurance  company 
for  her,  proceeded  to  rebuild,  wisely  perhaps,  as  the  injury  to 
the  dismantled  building  from  the  storms  would  have  been 
greater  than  any  probable  loss  of  rent.  Having  proceeded  to 
rebuild  for  her  own  interests  quite  as  much  as  for  the  conveni- 
ence of  the  tenants,  and  having  thereby  taken  the  possession 
of  the  demised  premises  to  their  exclusion,  without  request 
or  even  assent  on  their  part,  can  she  hold  them  for  the  rent? 
In  the  somewhat  quaint  language  of  Baron  Gilbert  'the  tenant 
can  make  no  return  for  the  thing  he  has  not.'  " 

The  learned  justice  then  proceeded  to  quote  the  case  of 
Magaw  vs  Lambert  with  approval. 

Having  the  authorities  above  quoted  in  mind  we  think  the 
facts  proven  in  this  case  clearly  show  an  intention  on  the  part 
of  the  defendants,  on  May  24,  1920,  to  accept  the  surrender 
of  and  to  re-enter  into  the  exclusion  possession  of  the  premises 
vacated  by  the  plaintiff  April  11,  1920.  After  said  first  men- 
tioned date,  to  wit:  May  24,  1920,  they  were  in  exclusive  pos- 
session of  the  leased  premises,  out  of  which  they  afterwards 
practically  created  new  buildings.  They  retained  possession 
until  about  October  1,  1920,  after  which  they  surrendered  it — 
not  to  the  plaintiff  in  this  case  who  was  the  tenant  under  the 
lease,  but  to  the  Davenport  Company  and  Miller,  new  tenants 
under  a  new  lease.  Why,  therefore,  should  the  plaintiff  be 
asked  to  pay  rent  to  the  defendants  after  May  24,  1920?  We 
find  the  answer  to  this  question  in  the  language  of  Baron  Gil- 
bert quoted  by  Mr.  Justice  Paxson  in  Hoeveler  vs  Fleming, 
supra,  page  326:  "The  tenant  can  make  no  return  for  the  thing 
he  has  not."  We  think  the  plaintiff  is  legally  bound  to  pay 
the  rent  for  said  demised  premises  from  April  11,  1920,  until 
May  24,  1920,  at  which  time  his  liability  to  pay  rent  ceased, 
and  with  this  modification  the  first  and  second  prayers  of  the 
plaintiff  as  contained  in  his  bill  of  complaint  are  granted. 
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We  think  tjie  third  prayer  of  the  plaintiff: 

"3.  That  S.  Bruce  Mingle  and  Frank  O.  Horting,  the  de- 
fendants, be  ordered  and  decreed  to  account  and  refund  to 
the  plaintiffs,  all  monies  received  from  plaintiff  as  rent  since 
July  1,  1919,  as  paid,  viz:  One-fourth  of  all  rents  for  a  period 
of  five  months  after  September  11,  1916,  and  also  the  sum  of 
Sixty-five  Hundred  ($6500.00)  Dollars  overpaid  for  the  good 
will  and  business  of  said  hotel  from  June  30,  1919,  to  St^ptember 
1,  1921,  the  end  of  the  term  of  lease." 

must  be  denied.  The  action  in  this  case  is  against  S.  Bruce 
Mingle  and  Frank  O.  Horting,  the  owners  of  the  premises 
leased  to  E.  W.  Jacobs,  the  plaintiff.  They  were  in  no  way 
responsible  for  the  passage  of  the  several  acts  of  Congress 
referred  to  in  plaintiff's  bill,  nor  did  they  in  any  way  contribute 
to  the  adoption  of  the  Eighteenth  Amendment  of  the  Consti- 
tution of  the  United  States.  They  are,  therefore,  not  to  be  held 
liable  or  responsible  in  any  way  for  the  effect  which  this  legis- 
lation had  upon  the  business  of  the  plaintiff  in  conducting 
a  hotel  in  the  premises  which  he  leased  from  them. 

When  a  party,  by  his  own  contract,  creates  a  duty  or  charge 
upon  himself,  he  is  bound  to  make  it  good,  if  he  may,  notwith- 
standing any  accidents  by  inevitable  necessity,  because  he 
might  have  provided  against  it  by  his  contract :  Hoy  vs  Holt, 
91  Pa.  88. 

Nor  can  the  plaintiff  complain  because  said  legislation  inter- 
ferred  with  his  quiet  enjoyment  of  the  premises  leased  for  the 
reasons  above  stated.  The  defendants  were  m  no  way  respon- 
sible for  said  interference.  The  implied  covenant  in  a  lease 
for  quiet  and  peaceable  enjoyment,  extends  only  to  the  lessor 
himself,  or  those  claiming  title  paramount.  If  the  lessee  desires 
to  protect  himself  against  evictions  or  other  disturbances  by 
all  persons  having  lawful  title  he  should  obtain  from  his  lessor 
an  unqualified  covenant  for  quiet  enjoyment,  without  any  in- 
terruption or  disturbance  by  the  lessor,  or  by  any  other  person 
or  persons  whomsoever :  Hastings  vs  Burchfield,  28  Pa.  Super- 
ior Court  Reports,  page  309. 

Also  in  Monaca  Borough  vs  Monaca  Street  Railway  Co., 
247  Pa.  242,  it  was  held : 

"It  is  only  where  a  party  by  his  contract  created  a  duty  or 
charge  upon  himself  that  he  is  bound  to  make  it  good  not- 
withstanding prevented  by  inevitable  necessity  from  perform- 
ing. In  all  such  cases  he  is  held  to  the  performance  of  his 
contract  because  he  might  have  originally  provided  against 
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Looking  to  the  decisions  of  other  states  we  find  the  general 
rule  appears  to  be  that  a  lease  of  premises  for  saloon  purposes 
is  not  terminated  nor  is  there  an  abatement  of  rent  where, 
subsequent  to  the  execution  of  the  lease,  the  tenant  is  unable 
to  use  the  premises  for  that  purpose:  Lawrence  vs  White 
(Ga.  Supreme  Court),  131  Ga.  840;  IS  American  &  English 
Annotated  Cases,  1098,  and  note  on  page  1103.  See  also 
Mugler  vs  Kansas,  123  U.  S.  623. 

The  law  is  succinctly  stated  in  16  Ruling  Case  Law,  page 
743,  Section  236,  as  follows: 

"In  pursuance  of  the  rules  announced  in  the  preceding 
section  it  is  generally  held  that  in  case  of  the  lease  of  premises 
to  be  used  for  the  sale  of  intoxicating  liquor  the  subsequent 
enactment  of  a  statute  or  the  adoption  of  a  prohibition  of  that 
business  under  local  option  law  preventing  the  further  use 
of  the  premises  for  the  sale  of  intoxicating  liquor  does  not 
affect  the  lessee's  liability  for  the  stipulated  rent.  And  this 
is  specially  true  where,  though  the  lease  contemplated  the  sale 
of  intoxicating  liquors  upon  the  premises,  the  lessee  was  not 
restricted  to  the  exclusive  sale  of  such  liquor  but  could  use 
them  for  the  sale  of  other  articles  or  other  purposes." 

When  the  plaintiff  rented  the  Paxton  Hotel  property  from 
the  defendants  for  the  purpose  of  conducting  therein  a  hotel 
he  took  it  with  the  risk  that  the  Court  of  Quarter  Sessions  of 
Dauphin  County  might  refuse  to  renew  his  license  or  that  Con- 
gress might  enact  prohibition  legislation  against  the  sale  of  in- 
toxicating liquors,  or  that  an  amendment  to  the  Constitution 
of  the  United  States  of  America  might  be  adopted  prohibiting 
the  manufacture  and  sale  of  intoxicating  liquors.  Such  legis- 
lation was  not  new  in  this  country ;  it  was  within  the  knowl- 
edge of  the  reading  public  that  the  sale  of  intoxicating  liquors 
was  prohibited  in  many  of  the  states  of  the  Union  prior  to 
and  at  the  time  this  contract  or  lease  was  entered  into  between 
the  plaintiff  and  the  defendants.  The  defendant  could,  there- 
fore, have  provided  against  the  contingency  which  thereafter 
happened  by  contracting  that  if  the  sale  of  intoxicating  liquors 
should,  after  the  date  of  said  lease  and  during  the  term  men- 
tioned therein,  be  prohibited  by  law,  the  rent  covenanted  to 
be  paid  in  said  lease  should  thereafter  cease.  Having  failed 
to  so  contract,  the  plaintiff  has  no  standing  now  to  have  his 
contract  amended  by  a  court  of  equity  so  as  to  relieve  him 
from  the  payment  of  rent  of  the  demised  premises  after  July 
1,  1919;  nor  has  he  shown  a  case  which  would  move  this  court 
to  require  the  defendants  to  refund  to  him  the  rent  paid  for 
the  demised  premises  between  July  1,  1919,  and  April  11,  1920; 
Teller  vs  Boyle,  132  Pa.  56. 
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The  contract  by  which  the  plaintiff  was  required  to  pay 
$15,000.00  for  the  good  will  and  fixtures  of  the  Paxton  Hotel 
which  he  had  leased  from  the  defendants,  was  made  with  the 
tenant  then  in  possession  of  said  hotel  and  the  owner  of  the 
license  authorizing  the  sale  of  liquors  therein,  and  not  with 
these  defendants  (N.T.  pages  7  and  8).  The  plaintiff,  there- 
for, has  no  standing  in  this  proceeding  to  demand  that  the 
said  sum  paid  for  the  good  will  and  fixtures  of  said  hotel  to 
David  P.  Mingle,  the  tenant,  and  the  then  owner  of  the  license 
of  said  hotel,  or  any  part  thereof,  should  now  be  refunded  and 
repaid  to  him  by  these  defendants.  We  think  the  effort  made 
by  the  plaintiff  at  the  trial  to  fix  liability  upon  the  defendants 
to  refund  this  money  utterly  failed,  and  the  third  prayer  con- 
tained in  plaintiff's  bill  of  complaint  must  be  refused. 

CONCLUSIONS  OF  LAW 

1.  There  is  no  liability  resting  on  the  defendants  to  account 
to  the  plaintiff  for  any  moneys  paid  by  him  to  David  P.  Mingle 
from  whom  he  purchased  the  good  will  and  fixtures  of  the 
Paxton  Hotel  and  the  business  connected  therewith. 

2.  There  is  no  liability  resting  on  the  defendants  to  account 
to  the  plaintiff  for  any  moneys  received  as  rental  by  them  from 
him  for  the  premises  known  as  the  Paxton  Hotel  under  lease 
dated  September  1st,  1916. 

3.  That  the  lease  entered  into  with  the  defendants  by  the 
plaintiff  on  the  first  day  of  September,  1916,  for  the  premises 
known  as  the  Paxton  Hotel,  was  not  terminated  by  the  adop- 
tion of  the  Eighteenth  Amendment  to  the  Constitution  of  the 
United  States,  prohibiting  the  manufacturing  and  sale  of  in- 
toxicating liquors. 

4.  That  the  lease  entered  into  with  the  defendants  by  the 
plaintiff  on  the  first  day  of  September,  1916,  for  the  premises 
known  as  the  Paxton  Hotel,  was  not  terminated  by  the  enact- 
ment by  the  Congress  of  the  United  States  of  either  the  "War 
Time  Prohibition  Act,"  of  November  21,  1918,  or  the  "National 
Prohibition  Act,"  of  October  28,  1919,  prohibiting  the  manu- 
facturing and  selling  of  intoxicating  liquors. 

5.  There  is  due  and  owing  from  the  plaintiff  to  the  defend- 
ants rent  from  April  11,  1920,  until  May  24,  1920,  amounting 
to  $239.06,  and  upon  the  payment  thereof,  together  with  the 
costs  already  accrued  upon  the  judgment  entered  in  favor  of 
the  defendant  and  against  the  plaintiff  to  No.  322  June  Term, 
1920,  said  judgment  shall  be  marked  'satisfied'  by  the  defend- 
ants. 

6.  The  costs  in  this  case  shall  be  paid  by  the  plaintiff. 
The  prothonotary  of  the  Court  of  Common  Pleas  of  Dau- 
phin County  is  directed  to  enter  the  following  decree  nisi  as 
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provided  in  Rule  No.  63  of  the  Rules  in  Equity  as  adopted  by 
the  Pennsylvania  Supreme  Court,  and  to  proceed  thereafter  as 
required  by  Rules  No.  63  et  seq. 

DECREE 

And  now,  February  10th,  1922,  this  cause  came  on  to  be 
heard  at  this  term  and  was  argued  by  counsel,  and  upon  con- 
sideration thereof  it  is  ordered,  adjudged  and  decreed  as 
follows : 

There  is  no  liability  resting  on  the  defendants  to  account  to 
the  plaintiff  for  any  moneys  paid  by  him  to  David  P.  Mingle 
from  whom  he  purchased  the  good  will  and  fixtures  of  the 
Paxton  Hotel,  and  the  business  connected  therewith;  nor  to 
acount  to  the  plaintiff  for  any  moneys  received  as  rental  by 
them  from  him  for  the  premises  known  as  the  Paxton  Hotel 
under  lease  dated  September  1,  1916;  that  the  lease  entered 
into  with  the  defendants  by  the  plaintiff  on  the  first  day  of 
September  1916,  for  the  premises  known  as  the  Paxton  Hotel 
was  not  terminated  by  the  adoption  of  the  Eighteenth  Amend- 
ment of  the  Constitution  of  the  United  States,  or  by  the  enact- 
ment by  the  Congress  of  the  United  States  of  either  the  War 
Time  Prohibition  Act  of  November  21,  1918,  or  the  National 
Prohibition  Act  of  October  28,  1919,  prohibiting  the  manu- 
facture and  selling  of  intoxicating  liquors ;  but  said  lease  ter- 
minated by  act  of  the  parties  May  24,  1920;  that  there  is  now 
due  and  owing  from  the  plaintiff  to  the  defendants,  the  rent 
which  accrued  between  April  11,  1920,  and  May  24,  1920. 
amounting  to  $239.06,  and  upon  the  payment  of  said  rent 
and  the  costs  of  the  judgment  entered  to  No.  322  June  Term, 
1920,  said  judgment  shall  be  marked  'satisfied'  by  the  defend- 
ants, and  the  plaintiff  shall  not  be  further  liable  to  make  pay- 
ment thereupon ;  that  the  costs  of  these  proceedings  shall  be 
paid  by  the  plaintiff. 
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Taxation — Corporations— ^Loans — Promissory  notes — 

Act  of  July  15,  1919. 

To  restore  the  s)rmmetry  of  the  taxing  statutes,  the  le^slature 
intended  by  the  Act  of  July  15,  1919,  P.  L.  955,  amending  Section  17 
of  the  Act  of  June  17,  1913,  P.  L.  507,  that  promissory  notes  of  cor- 
porations should  be  subjects  for  state  taxation. 

Promissory  notes  of  a  corporation,  owned  by  individual  residents 
of  Pennsylvania,  are  taxable  for  state  purposes  since  the  passage  of 
the  Act  of  July  15,  1919,  P.  L.  9S5. 

Appeal  from  settlement  for  tax  on  corporate  loans.  C.  P. 
Dauphin  County,  No.  80,  Commonwealth  Docket  1920. 
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George  E.  Alter,  Attorney  General  and  George  Ross  Hull, 
Deputy  Attorney  General,  for  plaintiff. 

Olmsted,  Snyder  &  Miller,  for  defendants. 

Hargest,  P.  J.,  February  20,  1922. 

This  is  an  appeal  from  the  settlement  of  a  tax  on  loans  for 
the  year  1919,  made  by  the  Auditor  General  and  State  Treas- 
urer against  the  defendant  corporation.  A  stipulation  has  been 
filed,  dispensing  with  a  trial  by  jury,  pursuant  to  the  Act  of 
April  22,  1874,  P.  L.  109. 

FACTS 

The  following  facts  have  been  agreed  upon : 

1.  Jacob  Reed's  Sons,  Inc.,  is  a  corporation  of  the  State  of 
Pennsylvania. 

2.  During  the  year  1919  the  corporation  had  outstanding 
promissory  notes  aggregating  $285,000,  all  of  which  were 
owned  by  individual  residents  of  the  State  of  Pennsylvania, 
which  notes  were  issued  to  meet  the  current  bills  of  the 
company.  They  were  issued  as  follows :  On  various  days  dur- 
ing the  year  1917,  $175,000;  on  various  days  during  the  year 
1918,  $45,000;  on  March  3,  1919,  $40,000;  on  March  8,  1919, 
$25,000. 

DISCUSSION 

It  is  contended  by  the  Commonwealth  that  the  promissory 
notes  in  question  are  taxable  under  Section  17  of  the  Act  of 
June  17,  1913,  P.  L.  507,  and  even  though  the  Court  be  of  the 
opinion  that  said  notes  are  not  taxable  under  that  Section  of 
the  Act  as  it  originally  stood,  they  are  made  taxable  by  the 
amendments  thereof  July  15,  1919,  P.  L.  955.  For  the  reasons 
given  in  the  opinions  filed  in  the  cases  of  Commonwealth  vs 
Janesville  Coal  Company,  25  Dau.  Co.  Rpts.  128,  and  Com- 
monwealth vs  H.  B.  Lippincott  Company,  25  Dau.  Co.  Rpts. 
131,  we  hold  that  prior  to  the  amendment  of  July  15,  1919, 
the  promissory  notes  were  not  taxable  under  Section  17  of 
the  Act  of  June  17,  1913,  P.  L.  507,  but  were  taxable  under 
Section  1  of  that  Act. 

The  question  now  before  us  is  whether  the  amendment  of 
July  15,  1919,  P.  L.  955  so  changed  the  law  as  to  include 
promissory  notes  of  this  kind  among  the  subjects  made  tax- 
able for  State  purposes  by  Section  17  and  thus  eliminate  them 
from  taxation  for  county  and  city  purposes  under  Section  1. 

The  intention  of  the  Legislature  in  passing  the  Act  of  1919 
may  be  arrived  at  by  reference  to  the  history  of  legislation 
taxing  personal  property,  which  shows  how  the  distinction 
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between  the  "personal  property  tax"  and  the  "tax  on  loans" 
came  to  be  made.  We  refer  to  this  legislative  history  in  the 
hope  that  we  may  clear  up  the  confusion  created  by  the  Act 
of  1913. 

,  The  personal  property  tax  was  originally  a  State  tax.  It 
was  first  created  by  the  32nd  Section  of  the  Aict  of  April  29, 
1844,  P.  L.  486.  This  tax  was  imposed  in  order  that  "pro- 
vision may  be  made  for  the  payment  of  interest  upon  the 
State  debt"  and  among  the  property  taxable  was  included 
"all  mortgages,  money  owing  by  solvent  debtors,  whether  by 
promissory  note,  penal  or^  single  bill,  bond  or  judgment; 
*  *  *  also  all  shares  of  stock  in  any  bank,  institution  or 
company  now  or  hereafter  incoropratea  by  or  in  pursuance 
of  any  law  of  this  Commonwealth,  or  if  any  other  state  or 
government;  *  *  *  all  public  loans  or  stocks  what- 
soever, except  those  issued  by  this  Commonwealth      *    *     *." 

It  will  readily  be  seen  that  this  was  a  State  tax  and  the  same 
language,  amplified  from  time  to  time,  has  been  carried  down 
all  through  the  laws  into  the  Act  of  1913.  The  34th  Section 
of  this  Act  required  the  County  Commissioners  annually  to 
assess  a  tax  of  "three  mills  on  every  dollar  of  the  value"  of 
property  made  liable  to  taxation  by  the  32nd  Section. 

Section  3  of  the  Act  of  April  30,  1864,  P.  L.  218,  was  the 
first  Act  which  made  the  president,  treasurer,  cashier  or  other 
officer  of  a  corporation  the  collector  of  the  taxes  for  the 
State.  It  provided  that  such  officer  of  any  corporation  "which 
pays  interest  to  its  depositors,  bond  holders,  or  other  creditors, 
upon  which,  by  the  laws  of  the  Commonwealth  a  State  tax  is 
imposed,  shall,  before  payment  of  the  same,  retain  from  said 
depositors,  bond  holders  or  creditors,  the  amount  of  State  tax 
imposed  by  existing  laws,  and  shall  pay  over  the  same  to  the 
State  Treasurer." 

Thereupon  arose  the  distinction,  which  has  since  teen 
maintained,  between  the  personal  property  tax  and  the  tax  on 
loans,  the  one  referring  to  the  loans  or  obligations  issued  by 
corporations,  the  other  to  personal  property  which  is  not  in 
that  class.  Section  3  of  the  Act  of  April  30,  1864,  however,  did 
not  impose  the  tax;  it  merely  provided  a  method  of  collection. 
The  Act  of  1844  continued  to  impose  the  tax ;  Maltby  vs  Read- 
ing &  Columbia  Railroad  Company,  52  Pa.  140.  The  3rd 
Section  of  the  Act  of  1864  was  specifically  repealed  by  Section 
16  of  the  Act  of  May  1,  1868,  P.  L.  108.  The  11th  Section  of 
the  Act  of  1868  provided  the  method  by  which  the  officers  of 
every  corporation  should  retain  from  the  bond  holders  and 
creditors  a  tax  of  5%  on  every  dollar  of  interest  paid.  This 
section  imposed  the  tax  upon  the  interest  paid  instead  of  upon 
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the  principal.  The  11th  Section  of  the  Act  of  May  1,  1868 
was  in  turn  repealed  by  the  Act  of  March  21,  1873,  P.  L.  46, 
the  4th  Section  of  which  provided  that  corporations  should 
deduct  a  tax  of  5%  on  every  dollar  of  interest  paid  before  pay- 
ing the  same  to  the  bond  holder  or  creditor  and  pay  the  same 
semi-annually  to  the  State  Treasurer  for  the  use  of  the  Com- 
monwealth. 

The  4th  Section  of  the  Act  of  March  21,  1873  was  repealed 
by  the  11th  Section  of  the  Act  of  April  24,  1874,  P.  L.  72,  and 
at  this  point  the  tax  on  corporate  loans  collected  by  the  officers 
of  the  corporations,  was  wholly  abolished.  It  will  be  noted, 
as  was  held  in  Maltby  vs  Reading  &  Columbia  Railroad  Com- 
pany, 52  Pa.  140,  the  Acts  of  1864,  1868  and  1873  do  not  im- 
pose the  tax,  but  provide  the  method  of  collection.  These 
various  Acts  change  the  rate  but  do  not  enumerate  the  sub- 
jects for  taxation.  Recourse  was  had  to  the  Act  of  April  29, 
1844.  But,  through  the  system  as  it  existed  up  to  1874,  there 
was  the  distinction  between  the  tax  on  other  kinds  of  personal 
property,  and  the  tax  on  corporate  loans  which  was  collected 
through  the  medium  of  the  corporation  by  deducting  the  tax 
from  the  interest  paid  by  the  corporation.  A  tax  on  corporate 
loans  was  reestablished  by  the  Act  of  June  7,  1879,  P.  L.  120, 
which  was  entitled  "An  Act  to  provide  revenue  by  taxation.'* 
The  17th  Section  of  this  Act  enumerated  the  same  subjects 
for  taxation,  with  some  additions,  which  are  found  in  the  Act 
of  1844,  and  provided  that  they  "shall  be  and  are  hereby  made 
taxable  for  State  purposes  at  the  rate  of  four  mills  on  every 
dollar  of  the  value  thereof  annually."  This  Section  also  pro- 
vides that  "all  corporations  paying  interest  on  loans  hereby 
taxed  for  State  purposes  only,  shall  deduct  the  said  tax  from 
the  said  interest  and  pay  the  same  into  the  State  Treasury." 

A  supplement  to  the  Act  of  1879  was  approved  June  10,  1881, 
P.  L.  99  which  provided,  in  Section  2,  for  a  loans  tax  report 
by  all  corporations  "paying  interest  on  a  loan  or  loans  which 
are  taxable  for  State  purposes  whether  secured  by  bond, 
mortgage,  recognizance  or  otherwise."  It  should  not  be  for- 
gotten that  the  same  Section  of  the  Act  of  1879  which  enumer- 
ates personal  property  for  taxation,  includes  in  such  enumer- 
ation the  obligations  of  individuals  as  well  as  those  of  cor- 
porations. By  Section  17  of  the  Act  of  1879  corporations  were 
required  to  deduct  the  tax  when  paying  interest  on  loans  there- 
by taxed  for  State  purposes,  and  the  supplement  of  1881  pro- 
vides for  deducting  the  tax  from  the  interest  on  loans 
"whether  secured  by  bond,  mortgage,  recognizance  or  other- 


wise." 
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In  the  case  of  Commonwealth  vs  Lehigh  Valley  Railroad 
Co.,  104  Pa.  90,  the  Supreme  Court  said,  in  construing  the 
Acts  of  1879  and  1881  (p.  99) : 

"The  tax  is  imposed  indiscriminately,  upon  all  mortgages, 
etc.,  in  the  hands  of  the  owner  or  possessor,  but  the  corpora- 
tion is  made  the  <:ollector  of  the  tax  upon  the  corporate  loans" 
and  in  that  case  it  was  held  that  the  language  "at  the  rate  of 
four  mills  on  every  dollar  of  the  value  thereof*  used  in  tHe 
Acts  of  1879  and  1881  meant  "actual  value  thereof*  and  that 
"as  the  Acts  of  1879  and  1881  contain  no  provision  for  assess- 
ment and  valuation  they  do  not  constitute  an  independent 
scheme  for  the  tax  of  corporate  loans,  but  must  be  aided  by 
the  machinery  of  the  Act  of  1844"  It  was  also  held  that  it 
was  the  duty  of  the  loan  assessors  in  making  the  general  as- 
sessment to  value  and  assess  corporate  bonds  wherever  found 
in  the  hands  of  resident  owners,  and  it  must  be  presumed  that 
these  officers  performed  their  full  duty  and  embraced  not  only 
all  classes  of  subjects,  but  all  objects  taxable  by  law,  includ- 
ing the  bonds  of  corporations  held  by  resident  owners;  that 
therefore  the  tax  on  them  was  presumed  to  have  been  paid 
through  the  medium  of  the  local  assessors  and  that  the  cor- 
poration, being  only  the  collector,  could  not  be  chargeable 
with  the  duty  of  again  collecting  the  tax. 

This  case  introduced  considerable  confusion.  It  was  de- 
cided October  2,  1883.  To  correct  the  situation  thus  created, 
the  Legislature  passed  the  Act  of  June  30,  1885,  P.  L.  193, 
which  is  a  further  supplement  to  the  Act  of  1879.  Section  1 
of  this  Act  again  recites  the  classes  of  personal  property  sub- 
ject to  taxation.  Section  4  imposes  the  duty  upon  the  treas- 
urer of  "each  private  corporation,  incorporated  by  or  under 
the  laws  of  this  Commonwealth,  or  the  laws  of  any  other 
State,  or  of  the  United  States,  and  doing  business  in  this  Com- 
monwealth upon  the  payment  of  any  interest  on  any  scrip, 
bond  or  certificate  of  indebtedness  issued  by  said  corporation 
to  residents  of  this  Commonwealth  and  held  by  them,  to  assess 
the  tax  imposed  and  provided  for  State  purposes  upon  the 
nominal  value  of  each  and  every  said  evidence  of  debt.**  The 
tax  thus  imposed  is  upon  the  nominal,  and  not  the  actual, 
value  of  the  indebtedness.  The  situation  to  which  the  Su- 
preme Court  called  attention  in  the  case  of  Commonwealth 
vs  Lehigh  Valley  Railroad  Company  was  thereby  corrected. 
In  order  to  prevent  double  taxation  and  to  secure  the  payment 
of  the  tax  by  the  treasurer  of  the  corporation,  instead  of 
through  the  local  authorities,  the  Act  of  1885  provided,  in 
Section  6,  that  "the  taxable  person  shall  not  include  in  said 
return  the  obligations  of  public  or  private  corporations,  the 
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tax  upon  which  is  required  by  law  to  be  collected  from  the 
holder  of  such  obligations  and  paid  into  the  State  Treasury 
by  the  corporation. 

The  Supreme  Court  said  of  the  Act  of  1885,  in  the  case  of 
Commofiwealth  vs  Delaware  Division  Canal  Company,  123 
Pa.  594,  619: 

"The  first  section  of  the  Act  does  indicate  certain  subjects 
for  taxation,  at  a  certain  rate,  and  these  may  in  some  sense  be 
said  to  constitute  a  general  class;  but  the  classification  of 
these  subjects  is  extended  by  the  fourth  section;  one  class, 
consisting  of  the  securities  of  private  corporations,  is  to  be 
taxed  at  their  nominal  value,  and  the  residue  (excepting  the 
securities  of  municipal  corporations,  which  are  still  taxable 
under  the  42nd  section  of  the  Aict  of  April  29,  1844)  constitute 
another  class,  taxable  at  the  same  rate,  but  upon  their  value 
to  be  ascertained  under  the  ordinary  processes  of  assessment 
by  the  local  assessor." 

And  on  page  622 : 

"Corporate  obligations  by  the  4th  Section  of  the  Act  of  1^5 
are  taken  out  of  the  general  designation  of  subjects  contained 
in  the  first,  and  as  a  distinct  class  are  subject  to  a  diflFerent 
standard  of  valuation,  and  the  tax  to  a  different  method  of 
collection." 

In  the  case  of  Commonwealth  vs  Lehigh  Valley  Railroad 
Co.,  129  Pa.  429,  the  Court  said,  page  447 : 

"A  careful  examination  and  analysis  of  the  provisions  of 
the  4th  Section  of  the  Act  of  1885,  is  necessary  to  a  clear  un- 
derstanding of  the  purpose  of  the  legislature.  It  will  be  ob- 
served that  the  tax,  which  the  treasurer  of  the  corporation  is 
by  this  section  authorized  and  directed  to  assess  and  collect, 
is  'tax  imposed  and  provided  for  State  purposes';  that  is  to 
say,  the  tax  which  is  imposed  and  provided  by  the  first  sec- 
tion of  the  same  Act,  upon  the  general  class  of  subjects,  con- 
sisting of  morgages,  money  owing  by  solvent  debtors,  etc.. 
at  the  rate  of  three  mills  on  the  dollar  of  the  value  thereof, 
annually.  The  eflFect  of  the  4th  section,  as  we  said  in  Com- 
monwealth vs  Delaware  Div.  Canal  Co.,  123  Pa.  594,  was  to 
subdivide  this  general  class  into  two  particular  classes,  one 
embracing  the  debt  of  private  corporations,  to  be  taxed  at 
the  rate  specified  on  their  nominal  value,  the  other  embrac- 
ing the  residue  of  the  general  class,  except  the  bonds  of  mu- 
nicipal corporations,  to  be  taxed  at  the  same  rate  upon  their 
value  to  be  ascertained  under  the  ordinary  processes  of  as- 
sessment by  the  local  assessor." 

The  provision  of  Section  6  of  the  Act  of  1885  that  the  tax- 
able should  not  return  the  obligations  of  corporations  to  the 
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local  assessor  was  reenacted  in  Section  2  of  the  Act  of  June  1, 
1889,  P.  L.  420.  This  latter  Act  was  also  a  supplement  to  the 
Act  of  1879  and  provided  a  complete  system  for  taxation  of 
both  personal  property,  tax  on  loans,  tax  on  capital  stock  and 
on  gross  receipts.  The  first  eighteen  sections  related  to  the 
tax  on  personal  property.  The  first  section  included  the  class- 
es of  personal  property  subject  to  taxation  as  they  were  found 
in  the  Act  of  1844  and  subsequently  enlarged  upon.  The  re- 
maining sections  provided  for  •  the  taxation  of  corporations. 
But  the  Act  of  1889  did  not  supply  the  machinery  for  the  col- 
lection of  the  tax  on  corporate  loans.  That  tax  continued  to 
be  collected  under  the  4th  Section  of  the  Act  of  1885  and  still 
continues  to  be  so  collected. 

So  it  is  apparent  that  the  Legislature  by  these  various  Acts, 
as  indicated  by  the  cases  above  cited,  and  many  other  cases 
to  which  reference  is  unnecessary,  intended  to  separate  per- 
sonal property  for  taxation  into  two  classes,  although  the 
subjects  were  enumerated  in  the  same  section  of  the  Act  of 
Assembly.  The  one  class  came  to  be  known  as  the  "tax  on 
loans"  and,  as  indicated  by  the  two  cases  above  referred  to, 
embraced  the  debts  of  private  corporations.  It  was  intended 
to  embrace  all  of  such  debts,  and  from  the  passage  of  the  Act 
of  IffiS,  wherein  the  taxable  was  directed  not  to  return  to  the 
local  assessor  for  taxation  the  obligations  of  corporations, 
down  to  the  passage  of  the  Act  of  1913,  such  obligations,  if 
taxed  at  all,  were  taxed  as  loans,  and  the  tax  paid  by  the  cor- 
poration, as  the  collector  thereof.  The  other  class,  as  the 
Supreme  Court  have  said  in  the  case  of  Commonwealth  vs 
Lehigh  Valley  R.  R.  Co.,  supra,  was  "the  residue  of  the  gen- 
eral class,  except  the  bonds  of  municipal  corporations."  It 
is  unnecessary  to  refer  to  the  various  amendments  of  the  Act 
of  1889.  In  1913  the  situation  was  as  herein  outlined.  When 
the  Act  of  June  13,  1913,  P.  L.  507  came  to  be  prepared,  the 
draftsman  had  before  him  the  first  section  of  the  Act  of  1889 
as  it  was  amended,  containing  the  subjects  upon  which  the 
personal  property  tax  was  imposed,  and  upon  which  also  the 
tax  on  loans  was  imposed.  Both,  up  to  that  time,  were  State 
taxes.  The  purpose  of  the  Act  of  1913  was  to  give  the  per- 
sonal property  tax  "to  the  counties  instead  of,  as  theretofore, 
having  it  collected  as  a  State  tax  and  part  of  it  paid  to  the 
counties";  Provident  Life  &  Trust  Co.  vs  Klemmer,  257  Pa. 
91.  So  the  draftsman  of  that  Act  took  the  first  seventeen 
sections  of  the  Act  of  1889  as  they  had  been  amended  up  to 
that  time,  and  embodied  them  in  the  first  sixteen  sections  of 
the  Act  of  1913;  but,  apparently  forgetting  that  he  was  chang- 
ing the  personal  property  tax  from  a  State  to  a  County  tax. 
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allowed  to  remain  in  the  first  section  of  the  Act  of  1913  this 
language:  "All  loans  issued  by  any  corporation,  association, 
company,  or  limited  partnership,  created  or  formed  under  the 
laws  of  this  Commonwealth  or  of  the  United  States,  or  of  any 
other  State  or  Government,  including  car  trust  securities  and 
loans  secured  by  bonds  or  any  other  form  of  certificate  or 
evidence  of  indebtedness,  whether  the  interest  be  included  in 
the  principal  of  the  obligation  or  payable  by  the  terms  there- 
of", and  he  then  inserted  '''except  such  loans  as  are  made  tax- 
able for  State  purposes  by  Section  17  hereof". 

In  Section  17  he  used  the  words  "all  scrip,  bonds  or  certi- 
ficates of  indebtedness  issued  by  any  and  every  private  cor- 
poration". 

So  also,  in  Section  1  it  is  provided  "that  none  of  the  classes 
of  property  made  taxable  by  this  Section  for  county  purposes, 
and,  in  cities  coextensive  with  counties,  for  city  and  county 
purposes,  shall  be  taxed  or  taxable  for  any  other  local  purpose 
or  for  State  purposes  under  the  laws  of  this  Commonwealth", 
and  in  Section  17  it  is  provided  that  "none  of  the  classes  of 
property,  made  taxable  by  this  Section  for  State  purposes  shall 
be  taxed  or  taxable  for  county,  school  or  other  local  purposes." 

Therefore,  confusion  was  bound  to  follow,  and  did  follow. 
The  language  of  both  sections  are  overlapping,  and  full  efTect 
cannot  be  g^ven  to  both.  Section  1  unquestionably  subjects 
to  taxation  for  local  purposes  bonds  and  certificates  of  in- 
debtedness which  are  also  subject  to  taxation  by  Section  17. 
Section  1  says  in  effect  that  the  property  taxable  under  this 
Section  shall  not  be  taxable  under  Section  17,  and  Section  17 
says  the  same  thing,  namely,  that  property  taxable  under  that 
Section  shall  not  be  taxable  under  Section  1.  Both  tax  the 
same  kinds  of  property.  This  legislative  jumble  necessarily 
led  to  great  confusion.  Out  of  this  confusion  there  arose  the 
question  as  to  whether  promissory  notes  issued  by  a  private 
cororation  were  taxable  under  Section  1  or  Section  17.  It 
was  contended  by  the  Commonwealth  that  such  promissory 
notes  were  included  in  the  term  "certificates  of  indebtedness". 

In  the  cases  of  Commonwealth  vs  Roxford  Knitting  Com- 
pany, 268  Pa.  266,  and  Commonwealth  vs  Lehigh  &  New 
England  Railroad  Company,  268  Pa.  271,  the  Supreme  Court 
adopted  the  opinion  of  the  late  President  Judge  Kunkel,  who 
held  that  even  though  promissory  notes  may  fall  within  the 
term  "certificates  of  indebtedness",  yet  because  promissory 
notes  were  specifically  mentioned  in  Section  1,  which  Secjtion 
also  included  "loans  secured  by  any  other  form  of  certificate 
or  evidence  of  indebtedness",  such  notes  were  taxable  under 
Section  1  and  not  under  Section  17.     In  the  last  mentioned 
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case  it  was  also  held  that  "car  trust  certificates"  came  under 
the  designation  of  "car  trust  securities"  in  Section  1,  rather 
than  under  "scrip,  bonds  or  certificates  of  indebtedness"  in 
Section  17. 

What  happened  in  the  Legislature  of  1919  is  significant. 
It  had  been  previously  decided  that  the  Commonwealth  could 
not  collect  the  tax  on  loans  based  on  any  mortgage  indebted- 
ness which  had  been  assumed  by  a  corporation,  even  though 
the  corporation  had  paid  the  interest  thereon^  Commonwealth 
vs  Dupont  Land  Company,  254  Pa.  446;  Commonwealth  vs 
William  M.  Lloyd  Company,  IS  Dau.  Co.  Rep.  149. 

On  April  21,  1919,  House  Bill  No.  1344  was  introduced  into 
the  Legislature,  amending  Section  17  of  the  Act  of  1913,  by 
adding  to  the  classes  of  property  made  taxable  for  State  pur- 
poses "evidences  of  indebtedness  assumed  or  on  which  inter- 
est shall  be  paid"  by  corporations.  The  decisions  of  Judge 
Kunkel,  in  the  cases  of  Commonwealth  vs  Roxford  Knitting 
Company,  and  Commonwealth  vs  Lehigh  &  New  Esngland 
R.  R.  Co.,  supra,  were  handed  down  April  29,  1919,  and  on 
June  11,  1919  this  bill  was  amended  by  adding  at  the  end 
thereof  the  following:  "It  is  the  intent  of  this  Act  that  all 
scrip,  bonds,  certificates,  and  evidences  of  indebtedness  made 
taxable  under  this  section  are  not  taxable  under  section  one  (I) 
of  the  Act  to  which  this  is  an  amendment,  and  that  only  such 
scrip,  bonds,  certificates,  and  evidences  of  indebtedness  which 
cannot  be  made  taxable  under  this  section  are  to  be  taxed 
under  section  one  (1)  of  said  Act." 

In  this  form  the  Act  of  July  15,  1919,  P.  L.  955,  was  passed 
and  approved.  It  enlarged  the  subjects  for  taxation  by  in- 
cluding "evidences  of  indebtedness"  as  well  as  indebtedness 
assumed  by  a  corporation  or  on  which  interest  was  paid. 

It  is  argued  by  the  defendant  that  the  purpose  of  this 
amendment  was  onlv  to  subject  to  taxation  that  character 
of  corporate  indebtedness  which  had  theretofore  been  subject 
to  taxation  but  upon  which  no  tax  was  collectible  because 
it  was  assumed  and  not  issued  by  the  corporation. 

It  is  undoubtedly  true  that  the  Legislature  did  intend  to 
subject  to  taxation  the  obligations  named  which  were  as- 
sumed as  well  as  issued,  but  if  this  had  been  the  only  purpose 
it  would  not  have  been  necessary  to  insert  the  words  "and 
evidences  of  indebtedness."  We  must  assume  that  the  Legis- 
lature intended  to  give  some  further  meaning  to  these  words 
which  were  not  in  the  words  theretofore  used  in  the  17th 
Section — "Scrip,  bonds,  and  certificates  of  indebtedness"; 
otherwise,  why  would  they  have  been  inserted?  We  must 
also  assume  that  the  Legislature  knew  the  construction  which 
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had  been  put  upon  the  Act  of  1913  before  it  passed  the  Act 
of  1919,  and  the  confusion  which  existed  as  to  the  result  of 
the  language  used  in  both  Sections  1  and  17  of  the  Act  of  1913 : 
Endlich  on  Interpretation  of  Statutes,  Sees.  S3,  367.  Acting 
with  such  knowledge,  the  Legislature  now  declares  that  no 
evidences  of  indebteflness  which  can  be  taxed  under  Section 
17  are  to  be  taxed  under  Section  1.  We  think  that  this  is  a 
legislative  declaration  to  return  to  the  system  which  was  in 
force  prior  to  the  passage  of  the  Act  of  1913  and  which  was 
disturbed  by  that  Act  and  the  construction  put  upon  it. 

There  was  no  confusion  when  both  the  tax  on  personal 
property  and  the  tax  on  corporate  loans  were  State  taxes,  the 
one  collected  through  the  medium  of  reports'  sent  to  the 
Auditor  General  and  the  other  collected  by  the  local  assessors 
and  collectors  through  the  medium  of  assessments  made  on 
blanks  and  instructions  furnished  by  the  Auditor  General: 
Sections  2  and  IS  of  the  Act  of  June  1,  1889,  P.  L.  420.  Under 
that  system  the  tax  on  all  the  corporate  loans  which  were 
taxable  at  all,  was  collected  by  the  treasurer  of  the  corpora- 
tions as  agents  of  the  Commonwealth.  We  think  the  lan- 
guage of  the  amendment  of  1919  clearly  shows  a  legislative 
intention  to  return  to  that  system,  and  to  subject  to  taxation 
for  State  purposes  all  the  taxable  indebtedness  of  corporations 
which  may  fall  within  the  designation  of  "scrip,  bonds,  certi- 
ficates, or  evidences  of  indebtedness." 

The  confusion  created  by  the  language  of  Sections  1  and  17 
that  none  of  the  classes  of  property  taxable  under  one  sec- 
tion should  be  taxed  under  the  other,  would  not  be  helped  by 
the  amendment  inserting  "evidences  of  indebtedness",  unless 
it  was  intended  by  that  amendment  to  enlarge  the  classes  of 
property  taxable  under  Section  17;  in  other  words,  to  include 
all  corporate  indebtedness  as  taxable  under  Section  17  so  that 
there  could  be  a  return  to  the  system  in  force  prior  to  the 
passage  of  the  Act  of  1913.  The  emphatic  language  used  in 
the  Act  of  1919  above  referred  to,  was  intended  by  the  Legis- 
lature as  a  return  to  the  system  in  force  prior  to  the  Act  of 
1913,  and  to  make  taxable  for  State  purposes  what  was  there- 
fore taxed  for  State  purposes. 

The  words  "evidences  of  indebtedness"  certainly  include 
notes  and  therefore  promissory  notes  can  be  made  taxable 
under  Section  17.  This  being  so,  in  the  language  of  the  amend- 
ment of  1919,  they  cannot  be  taxed  under  Section  1.  It  is 
no  answer  to  say  that  the  Legislature  did  not  so  intend,  be- 
cause they  did  not  specifically  amend  Section  1  by  eliminating 
the  words  "promissory  notes"  from  that  Section.     All  the 


1922  DAUPHIN  COUNTY  REPORTS  127 

Commonwealth  of  Pennsylvania  vs  Jacob  Reed's  Sons,  Inc. 

sections  of  the  Act  must  be  construed  together:  Provident 
Life  &  Trust  Company  vs  Klemmer,  257  Pa.  91. 

A  precisely  similar  question  was  before  the  Court  in  the 
case  of  Commonwealth  vs  Wilkes-Barre  &  Scranton  Ry.  Co., 
162  Pa.  614.  The  question  there  was  whether  the  Act  of 
June  8,  1891,  P.  L.  229  repealed  the  4th  Section  of  the  Act  of 
1885  providing  for  the  collection  of  the  tax.  Judge  Simonton, 
whose  opinion  was  adopted  by  the  Supreme  Court,  said,  page 
618: 

"The  question  thus  raised  is  certainly  not  free  from  doubt, 
and  it  would  have  been  well  if  the  Legislature,  when  it  changed 
the  rate  of  the  tax  had  made  a  corresponding  change  in  section 
4  of  the  Act  of  1885." 

And  on  page  620;  after  referring  to  the  case  of  Common- 
wealth vs  Del.  Div.  Canal  Co.,  123  Pa.  594,  he  said : 

"We  think  the  principle  of  this  decision,  as  well  as  the  ne- 
cessity of  preserving  the  symmetry  of  the  taxing  statutes, 
warrant  us  in  holding  that  the  Act  of  1885  authorizes  and  re- 
quires this  tax  to  be  assessed,  retained  from  the  interest,  and 
paid  to  the  State  by  defendant's  treasurer." 

In  Maltby  vs  Reading  &  Columbia  Railroad  Co.,  52  Pa.  140, 
it  is  said,  page  148 : 

"The  verbiology  of  acts  of  assembly  passed  at  different 
times,  though  in  pursuit  of  a  common  object,  is  very  apt  to 
be  ambiguous  and  inartificial,  and  there  is  not  more  difficulty 
in  reconciling  the  terms  of  these  several  acts  than  we  are  ac- 
customed to  encounter,  but  we  must  not  allow  a  too  strict 
adherence  to  the  words  of  the  enactment  to  defeat  the  intent 
of  the  Legislature.  In  other  words,  the  acts  being  in  pari 
materia,  must  be  so  construed  as  to  give  due  effect  to  each." 

Full  effect  cannot  be  given  to  the  words  "promissory  notes*' 
under  Section  1  if  the  words  "evidences  of  indebtedness"  in 
Section  17  are  held  to  include  promissory  notes.  On  the 
other  hand,  full  effect  cannot  be  given  to  the  words  "certificates 
and  evidences  of  indebtedness"  in  Section  17,  if  the  words 
"any  other  form  of  certificate  or  evidence  of  indebtedness"  in 
Section  1  are  to  have  their  full  significance. 

So,  recourse  must  be  had  to  the  intention  of  the  Legislature. 
In  Holy  Trinity  Church  vs  United  States,  143  U.  S.  457,  459, 
it  is  said: 

'It  is  a  familiar  rule  that  a  thing  may  be  within  the  letter 
of  a  statute  and  yet  not  within  the  statute,  because  not  within 
it  spirit,  nor  within  the  intention  of  its  makers." 

In  the  same  case  it  is  said,  page  463 : 

"Again,  another  guide  to  the  meaning  of  a  statute  is  found 
in  the  evil  which  it  is  designed  to  remedy;  and  for  this  the 
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Court  properly  looks  at  contemporaneous  events,  the  situa- 
tion as  it  existed,  and  as  it  was  pressed  upon  the  attention  of 
the  legislative  body." 

When  considered  in  the  light  of  legislative  history  and  the 
evils  to  be  remedied,  we  are  forced  to  the  opinion  that,  to  re- 
store "the  symmetry  of  the  taxing  statutes"  the  Legfislature 
intended,  by  the  amendment  of  1919,  promissory  notes  of  cor- 
porations to  be  subjects  for  State  taxation.  By  such  construc- 
tion we  give  full  effect  to  all  the  language  of  the  amendment 
of  1919. 

It  has  been  agreed  by  stipulation  filed,  that  if  the  Court 
comes  to  this  conclusion,  the  tax  is  due  on  $285,000  for  five 
and  one-half  months  of  the  year  1919. 

CONCLUSION 

We  therefore  conclude — 

1.  The  defendant's  loans  represented  by  promissory  notes 
are  taxable  for  State  purposes  since  the  passage  of  the  Act  of 
July  IS,  1919,  P.  L.  955. 

2.  The  Commonwealth  is  entitled  to  judgment  as  follows: 
Tax  at  the  rate  of  four  mills  for  5^  months 

on  $285,000 $522.50 

Interest  thereon  from  July  27,  1920,  being  60 

days  after  the  settlement 48.33 

$570.83 

Attorney  General's  Commission  of  5% 28. 54 

Total ^ $599.37 

Judgment  is  hereby  directed  to  be  entered  in  favor  of  the 
Commonwealth  and  against  the  defendant  for  the  sum  of 
$599.37,  unless  exceptions  be  filed  within  the  time  limited 
by  law. 

o 
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Act  of  June  17,  1913. 

Promissory  notes  issued  by  a  corporation,  held  by  individual  resi- 
dents of  Pennsylvania,  were  taxable,  prior  to  the  act  of  July  15, 
1919,  P.  L.  955,  under  Section  1  of  the  Act  of  June  17,  1913,  F.  L. 
507,  and  not  under  Section  17  of  that  act. 

Under  Section  1  of  the  Act  of  June  17,  1913,  P.  L.  507,  loans  of  a 
corporation  represented  by  promissory  notes  are  not  taxable  for 
state  purposes.  The  tax  thereon  is  not  required  to  be  collected  by 
the  corporation  but  is  collectable  through  the  local  authorities. 

Appeal  from  settlement  for  tax  on  corporate  loans.  C.  P. 
Dauphin  County  No.  71  Commonewalth  Docket  1920. 
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George  E.  Alter,  Attorney  General,  and  George  Ross  Hull, 
Deputy  Attorney  General,  for  plaintiff. 

Olmsted,  Snyder  &  Miller,  for  defendants. 

Hargest,  P.  J.,  February  20,  1922. 

This  case  arises  upon  an  appeal  from  the  settlement  made 
by  the  Auditor  General  and  State  Treasurer  of  a  tax  on  loans 
against  the  defendant  company.  A  trial  by  jury  was  dispensed 
with  and  the  case  heard  by  the  Court  pursuant  to  the  provis- 
ions of  the  Act  of  April  22,  1874,  P.  L.  109. 

FACTS 

1.  The  Janesville  Coal  Company  is  a  corporation  of  the 
State  of  Pennsylvania. 

2.  On  June  14,  1918,  it  issued  two  notes  for  $10,000  each. 
During  the  portion  of  the  year  1918  in  which  these  notes  were 
outstanding,  they  were  both  owned  by  individual  residents  of 
the  State  of  Pennsylvania.  On  September  27,  1918,  $1500  was 
paid  on  each  note  in  reduction  of  the  principal  indebtedness, 
and  three  months'  interest  was  paid  on  said  $3,000;  six  and  a 
half  months'  interest  was  subsequently  paid  on  $17,000  to  the 
two  individual  residents  of  Pennsylvania  owning  the  said 
notes. 

3.  The  tax  was  settled  upon  $17,000  for  the  period  of  six 
and  a  half  months  and  $3,000  additional  for  the  period  of  three 
months.  It  is  admitted  that  the  amount  of  tax  charged  is  cor- 
rect, if  any  tax  is  due. 

DISCUSSION 

The  question  raised  in  this  case  is  whether  the  notes  in 
question  are  taxable  under  Section  1  of  the  Act  of  June  17, 
1913,  P.  L.  507,  or  under  Section  17  of  that  Act. 

Section  1  enumerates  the  kind  of  personal  property  which 
is  subject  to  taxation  for  city  and  county  purposes,  and  among 
other  obligations  subjects  to  such  taxation  ''all  moneys  owing 
by  solvent  debtors,  whether  by  promissory  note,  or  penal 
or  single  bill  *  *  *  all  loans  issued  by  any  corporation, 
association,  company  or  limited  partnership,  created  or  form- 
ed under  the  laws  of  this  Commonwealth      *      *      *." 

Section  17  imposes  a  tax  for  State  purposes  "on  all  scrip, 
bonds,  or  certificates  of  indebtedness  issued  by  any  and  every 
private  corporation." 

In  the  cases  of  Commonwealth  vs  Roxford  Knitting  Com- 
pany, 22  Dau.  Co.  Rep.  89,  affirmed  by  the  Supreme  Court 
on  the  opinion  of  Judge  Kunkel  in  268  Pa.  266,  and  Common- 
wealth vs  LeRigh  &  New  England  Railroad  Company,  22  Dau. 
Co.  Rep.  91,  affirmed  on  the  opinion  of  Judge  Kunkel  in  268 
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Pa.  271,  it  is  held  that  a  corporation  is  not  taxable  for  State 
purposes  on  an  indebtedness  represented  by  promissory  notes 
payable  to  a  banking  copartnership  or  negotiated  and  dis- 
counted by  private  bankers  under  Section  17  of  the  Act  of 
1913,  because  such  obligations  are  taxable  under  Section  1 
of  that  Axt.  The  Commonwealth  contends  that  because  the 
notes  in  question  were  held  by  individual  residents  and  not 
by  a  banking  copartnership  or  by  private  bankers,  they  are 
taxable  under  Section  17,  and  that  the  cases  above  cited  hold 
that  such  indebtedness  is  taxable  under  Section  1  only  when 
the  obligations  are  held  by  banking  copartnerships  or  indi- 
vidual bankers. 

It  is  true  that  in  the  Roxford  Knitting  Company  case  the 
notes  were  held  by  Drexel  &  Company,  a  copartnership  doing 
a  banking  business,  and  in  the  Lehigh  &  New  England  Rail- 
road Company  case  the  notes  were  discounted  and  negotiated 
by  private  bankers. 

Judge  Kunkel,  in  stating  his  reasons  for  holding  promissory 
notes  taxable  under  Section  1  instead  of  Section  17  of  the  Act 
of  1913,  said:  "In  many  instances  the  interest  on  bankable 
promissory  notes  is  deducted  when  the  loan  is  made  or  the 
note  discounted,  and  never  comes  into  the  hands  of  the  bor- 
rower or  debtor".  But  we  think  a  careful  reading  of  these 
decisions  shows  that  they  were  based  upon  the  language  of 
the  two  sections,  and  that  the  conclusion  is  irresistible  that 
not  only  promissory  notes  held  by  private  bankers  or  bank- 
ing copartnerships  are  taxable  under  Section  1,  but  all  promis- 
sory notes  owned  in  any  way  so  as  to  subject  them  to  taxatlbn. 
Section  1  specifically  mentions  "promissory  notes"  as  subject 
to  taxation,  while  Section  17  uses  the  words  "scrip,  bonds  or 
certificates  of  indebtedness." 

We  are,  therefore,  of  opinion  that  promissory  notes  issued 
by  a  corporation  and  held  by  individual  residents  of  Penn- 
sylvania were  taxable  prior  to  the  Act  of  July  IS,  1919,  P.  L. 
955,  under  Section  1  of  the  Act  of  June  17,  1913,  P.  L.  507, 
and  not  under  Section  17  thereof. 

CONCLUSION 
We  conclude — 

1.  That  the  defendant's  loans  represented  by  its  promissory 
notes  are  not  taxable  for  State  purposes. 

2.  That  the  tax  thereon  for  the  year  1918  is  not  required 
to  be  collected  by  the  corporation  but  is  collectible  through 
the  local  authorities. 

3.  That  the  settlement  is  without  authority  of  law. 

4.  That  the  defendant  is  entitled  to  judgment. 
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Wherefore,  judgment  is  hereby  directed  to  be  entered 
against  the  Commonwealth  and  in  favor  of  the  defendant,  un- 
less exceptions  be  filed  within  the  time  limited  by  law. 
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Act  of  June  17,  1913. 

The  length  of  time  a  note  is  outstanding  cannot  determine  whether 
it  is  taxable  under  Section  1  or  Section  17  of  the  Act  of  June  17, 
1913,  P.  L.  507.  If  it  is  a  promissory  note  within  the  purview  of  Sec- 
tion 1,  when  it  is  issued,  its  age  would  not  transfer  it  for  the  purpose 
of  taxation  to  Section  17. 

Promissory  notes  of  a  corporation,  owned  by  individual  residents 
of  Pennsylvania,  are  taxable  for  the  year  1918,  under  Section  1  of  the 
Act  of  June  17,  1913,  P.  L.  507,  and  are  not  taxable  for  state  pur- 
poses under  Section  17  of  that  act.  The  tax  is  not  required  to  be 
collected  by  the  corporation  but  is  collectable  through  the  local 
authorities. 

George  E.  Alter,  Attorney  General,  and  George  Ross  Hull, 
Deputy  Attorney  General,  for  plaintiff. 

Olmsted,  Snyder  &  Miller,  for  defendant. 

Appeal  from  settlement  for  tax  on  corporate  loans.  C.  P. 
Dauphin  County  No.  72  Commonwealth  Docket  IS^O. 

Hargest,  P.  J.,  February  20,  1922. 

This  case  comes  before  us  on  an  appeal  by  the  defendant 
company  from  a  settlement  made  by  the  Auditor  General  and 
State  Treasurer  of  a  tax  on  loans  for  the  year  1918.  Trial  by 
jury  has  been  dispensed  with  by  a  stipulation  filed  pursuant 
to  the  Act  of  April  22,  1874,  P.  L.  109. 

FACTS 

1.  The  defendant  is  a  corporation  of  the  Commonwealth 
of  Pennsylvania. 

2.  During  all  of  the  year  1918  the  defendant  company  had 
outstanding  certain  promissory  notes,  payable  on  demand,  is- 
sued to  meet  the  current  bills  of  the  company,  all  of  which 
were  owned  by  individual  residents  of  the  State  of  Pennsyl- 
vania, and  upon  which,  during  the  year  1918,  a  full  year's 
interest  was  paid. 

The  dates  upon  which  the  notes  were  issued,  and  the 
amounts,  are  as  follows:  October  23,  1913,  $45,000;  October 
27,  1913,  $38,000;  August  11,  1916,  $20,000;  January  31,  1917, 
$10,000;  February  28,  1917,  $40,000;  April  27  1917,  $10,000; 
September  1,  1917,  $10,000,  making  a  total  of  $173,000. 
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DISCUSSION 

For  the  reasons  given  in  the  opinion  filed  this  day  in  the 
case  of  Commonwealth  vs  Janesville  Coal  Company,  25  Dau. 
Co.  Rpts.  128,  we  are  of  opinion  that  these  promissory  notes 
are  taxable  for  the  year  1918,  under  Section  1  of  the  Act 
of  June  17,  1913,  P.  L.  507,  and  not  for  State  purposes,  under 
the  17th  Section  of  that  Act. 

At  the  trial  it  was  suggested  on  behalf  of  the  Commonwealth 
that  the  length  of  time  for  which  these  obligations  were  out- 
standing might  distinguish  them  from  the  promissory  notes 
contemplated  by  Section  1  of  the  Act,  and  that  Section  1  con- 
templated short  term  notes  issued  for  current  indebtedness  and 
current  expenses.  This  contention  was  not  repeated  in  the 
brief.  We  are  convinced  that  the  length  of  time  a  note  is  out- 
standing cannot  determine  whether  it  is  taxable  under  Sec- 
tion 1  or  Section  17.  If  it  is  a  promissory  note  within  the  pur- 
view of  Section  1  when  it  is  issued,  its  age  would  not  transfer 
it  for  the  purpose  of  taxation  to  Section  17. 

CONCLUSION 
We  conclude : 

1.  That  the  defendant's  loans  represented  by  its  promissory 
notes  are  not  taxable  for  State  purposes. 

2.  That  the  tax  thereon  for  the  year  1918  is  not  required 
to  be  collected  by  the  corporation  but  is  collectible  through 
the  local  authorities. 

3.  That  the  settlement  is  without  authority  of  law. 

4.  That  the  defendant  is  entitled  to  judgment. 
Wherefore,    judgment    is    hereby    directed    to    be    entered 

against  the  Commonwealth  and  in  favor  of  the  defendant  un- 
less exceptions  be  filed  within  the  time  limited  by  law. 


o 

Commonwealth  of  Pennsylvania  vs  Universal  Sanitary 

Manufacturing  Company. 

Taxation — Corporations — Loans — Promissory  notes — 
Acts  of  June  17,  1913  and  July  15,  1919. 

The  term  of  a  nromissory  note,  given  by  a  corporation,  does  not 
determine  whether  it  was  taxable  under  section  1  or  section  17  of  the 
Act  of  June  17,  1913,  P.  L.  507;  all  promissory  notes  given  by  cor- 
porations were  taxable  under  section  1  of  that  act. 

Since  the  passage  of  the  Act  of  July  15,  1919,  P.  L.  955,  promissory 
notes  issued  by  a  corporation  are  taxable  for  state  purposes,  under 
section  17,  of  the  Act  of  Tune  17,  1913,  P.  L.  507,  as  amended  by  the 
Act  of  July  15,  1919,  P.  L.  955. 

Appeal  from  settlement  for  tax  on  corporate  loans.  C.  P. 
Dauphin  County,  No.  74,  Commonwealth  Docket  1920. 
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George  E.  Alter,  Attorney  General,  and  George  Ross  Hull, 
Deputy  Attorney  General,  for  plaintiff. 

John  W.  Jacobs,  for  defendant. 

Hargest,  P.  J.,  February  20,  1922. 

This  case  comes  before  us  on  an  appeal  by  the  defendant 
company  from  a  settlement  made  by  the  Auditor  General  and 
State  Treasurer  of  a  tax  on  loans  for  the  year  1919.  Trial  by 
jury  was  dispensed  with  by  a  stipulation  filed  pursuant  to  the 
provisions  of  the  Act  of  April  22,  1874,  P.  L.  109. 

FACTS 

1.  The  defendant  is  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Pennsylvania. 

2.  It  had  outstanding  for  the  full  year  1919  bonds  amount- 
ing to  $6,900  held  by  individual  residents  of  Pennsylvania. 
It  also  had  outstanding  various  notes  averaging,  for  the  full 
year,  the  sum  of  $23,176. 

3.  The  amount  of  notes  outstanding  on  July  15,  1919,  was 
$21,530  and  it  is  agreed  by  a  stipulation  filed  that  the  nptes 
outstanding  from  July  15  are  equivalent  to  an  average,  for  the 
full  year,  of  $7,974.20. 

DISCUSSION 

There  are  in  this  case  both  short  term  notes  and  long  term 
notes.  But  for  the  reasons  given  in  the  opinion  in  the  case 
of  Commonwealth  vs  J.  B.  Lippincott  &  Company,  25  Dan. 
Co.  Rpts.  131,  we  think  the  term  of  the  note  does  not  deter- 
mine whether  it  is  taxable  under  Section  1  or  Section  17  <;f 
the  Act  of  June  17,  1913,  P.  L.  507.  We  there  held  that  all 
promissory  notes  were  taxable  under  Section  1  of  that  Act. 

The  question  is  also  raised  in  this  case  whether,  since  the 
passage  of  the  Act  of  July  15,  1919,  P.  L.  955,  promissory 
notes  issued  by  a  corporation  are  now  taxable  under  Section 
1  or  Section  17  of  the  Act  of  June  17,  1913,  P.  L.  507. 

For  the  reasons  given  in  the  opinion  in  Commonwealth  vs 
Jacob  Reed*s  Sons,  Inc.,  25  Dau.  Co.  Rpts.  117,  we  are  of 
opinion  that  since  the  passage  of  the  Act  of  July  15,  1919 
such  promissory  notes  are  taxable  for  State  purposes  under 
Section  17  of  the  Act  of  1913  as  amended  by  the  Act  of  July 
IS,  1919. 

The  agreement  in  this  case  provides  that  notes  outstanding 
from  July  15,  1919  are  equivalent  to  an  average  for  a  full  year 
of  $7,974.20. 
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CONCLUSION 

We  therefore  conclude : 

1.  The  defendant's  loans  represented  by  promissory  notes 
are  taxable  for  State  purposes  since  the  passage  of  the  Act  of 
July  15,  1919,  P.  L.  955. 

2.  The  Commonwealth  is  entitled  to  judgment,  as  follows: 

4  mills  tax  on  $7,974.20 $31 .90 

Interest  from  August  2,  1920,  being  60  days 

after  the  settlement 2 .  95 

$34.85 

Attorney  General's  Commission  of  5%  1 .74 

Total $36.59 

Judgement  is  hereby  directed  to  be  entered  in  favor  of  the 
Commonwealth  and  against  the  defendant,  for  $36.59,  unless 
exceptions  be  filed  within  the  time  limited  by  law. 

o— — 

Commonwealth  of  Pennsylvania  vs  Birdsboro  Stone  Co. 
Corporations— Tax  on  capital  stock — Insolvency. 

The  fact  that  a  corporation  is  insolvent  will  not  relieve  it  from 
taxation. 

The  appraisement  of  the  capital  stock  of  a  corporation  made  by 
the  officers  of  the  corporation,  in  ac<:ordance  with  statutory  require- 
ments, will  be  presumed  to  be  correct  until  the  contrary  is  clearly 
shown.  The  burden  is  on  the  commonwealth  to  show,  by  testimony 
establishing  facts,  that  the  appraisement  is  inaccurate. 

A  tax  on  the  capital  stock  of  a  corporation  is  a  tax  on  its  property 
and  assets,  including  its  franchises.  The  question  of  actual  value  in 
cash  of  the  capital  stock  is  a  question  of  fact  which  must  be  deter- 
mined by  considering  the  value  of  the  corporation's  tangible  property 
and  assets  of  every  kind,  including  its  bonds,  mortgages,  money  at 
interest,  and  its  franchises  and  privileges.  The  amount  of  incum- 
brances on  its  property  and  franchises  is  a  relevant  fact  to  be  consid- 
ered, but  not  to  be  specifically  deducted  from  the  valuation  so  ascer- 
tained and  determined. 

Appeals  from  settlements  for  tax  on  capital  stock.  C.  P.  Dau- 
phin County,  Nos.  15,  16  and  17,  Commonwealth  Docket,  1919. 

George  E.  Alter,  Attorney  General,  and  Sterling  G.  McNees, 
Deputy  Attorney  General,  for  plaintiff. 

Cyrus  G.  Derr,  for  defendant. 

Wickersham,  J.,  February  27,  1922. 

These  are  appeals  by  the  defendant  from  the  settlements 
of  accounts  against  it  by;*  the  Auditor  General  and  State 
Treasurer  for  tax  on  capital  stock  for  the  tax  years  1914,  1915 
and  1916,  which  appeals  were  tried  together  by  the  court  with- 
out a  jury,  under  the  Act  of  April  22,  1874. 
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FINDINGS  OF  FACTS 

1.  The  Birdsboro  Stone  Company  is  a  corporation  organ- 
ized and  incorporated  under  the  laws  of  the  Commonwealth 
of  Pennsylvania,  its  charter  being  dated  July  29,  1909. 

2.  On  or  about  September  1,  1909,  it  acquired  the  realty, 
leaseholds,  and  other  property  of  the  Schuylkill  Stone  Com- 
pany, including  the  stone  crushing  plant  of  the  Schuylkill 
Company  situate  near  Birdsboro,  Schuylkill  County,  Pennsyl- 
vania. 

3.  The  Schuylkill  Company's  plant  and  property  were 
bound  by  a  mortgage  dated  February  2,  1907,  given  to  Nor- 
ristown  Trust  Company,  Trustee,  to  secure  bonds  of  like 
amount. 

4.  Immediately  upon  so  acquiring  the  said  property,  the 
appellant  executed  its  own  mortgage  to  the  Norristown  Trust 
Company,  Trustee,  for  $460,000  to  secure  that  amount  of  its 
own  bonds,  whereupon  the  appellant  in  this  case  exchanged 
its  bonds  for  the  bonds  secured  by  the  earlier  mortgage,  and  on 
December  3,  1909,  the  earlier  mortgage,  that  of  the  Schuylkill 
Company,  was  marked  satisfied  on  the  record. 

5.  In  addition  to  the  said  first  mortgage  of  $460,000  the 
appellant  company  executed  a  second  mortgage  also  dated 
September  1,  1909,  to  secure  a  further  issue  of  bonds  amount- 
ing to  $1,040,000  of  which  $540,000  were  issued.  Charles 
Bergdol,  afterwards  by  legal  change  of  name,  Charles  Braun, 
the  president  of  the  appellant  company,  acquired  the  majority 
of  the  last  named  bonds.  In  1915  this  second  mortgage  for 
$540,000  and  the  bonds  issued  thereon,  were  cancelled  and 
stock  to  that  amount  issued  in  lieu  and  stead  thereof;  said 
second  mortgage  was  satisfied  May  29,  1916.  It  does  not 
appear  from  the  evidence  that  the  holders  of  the  bonds  issued 
by  authority  of  said  second  mortgage  ever  paid  value  for  the 
same  or  that  they  ever  paid  any  valuable  thing  for  the  stock 
issued  in  exchange  for  the  said  bonds  amounting  to  $540,000. 
The  real  indebtedness  of  said  corporation  was  represented  by 
the  first  mortgage  of  $460,000. 

6.  The  property  of  the  appellant  corporation  consists  prin- 
cipally of  a  quarry,  power  plant,  rock  crushing  and  screening 
plant ;  storage  and  loading  building,  carpenter,  blacksmith  and 
machine  shops,  office  and  boarding  house,  single  track  standard 
gauge  railroad  about  one  and  one-half  miles  long,  ground 
storage  plant,  five  well  drills,  five  air  drills,  two  steam  shovels, 
five  locomotives,  one  steam  locomotive  crane,  twenty  dump 
cars,  one  automobile  truck,  two  horses,  water  supply,  com- 
pressed air  system,  and  various  small  tools. 
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TAX  SETTLEMENT  FOR  YEAR  1914. 

7.  The  capital  stock  report  of  appellant  corporation  for 
the  tax  year  ending  the  first  Monday  of  November,  1914, 
showed  the  authorized  capital  stock  of  the  company  to  be 
$1,000,000,  consisting  of  ten  thousand  authorized  shares,  nine 
thousand  seven  hundred  and  nineteen  of  said  shares  being  ac- 
tually issued,  of  a  par  value  of  $100.00.  These  shares  were  ap- 
praised by  the  proper  officers  of  said  company,  at  $32.26  per 
share,  or  a  total  valuation  of  $313,613.05,  upon  which  valua- 
tion so  fixed  and  appraised  by  the  officers  of  the  company, 
a  settlement  was  made  by  the  Auditor  General  and  State 
Treasurer,  fixing  the  valuation  of  the  capital  stock  of  the  ap- 
pellant company  at  the  amount  fixed  and  appraised  by  its 
principal  officers,  to  wit:  $313,613.50,  and  charging  against  the 
said  corporation  a  tax  on  said  capital  stock  at  the  rate  of  five 
mills,  of  $1568.06. 

8u  Upon  the  petition  of  the  appellant  company,  the  said 
Auditor  General  and  State  Treasurer,  on  April  4,  1918,  for 
cause  shown,  resettled  said  account  reducing  the  actual  cash 
value  of  the  capital  stock  of  appellant  company  to  $100,000, 
and  reducing  the  state  tax  assessed  on  said  valuation  to 
$500.00. 

9.  On  or  about  June  3,  1918,  the  appellant  company  again 
petitioned  the  acounting  officers  of  the  Commonwealth  of 
Pennsylvania  that  said  resettlement  of  the  capital  stock  tax 
may  be  opened  and  again  resettled  and  that  the  same  be 
based  upon  a  nominal  valuation,  which  petition  was  refused 
by  said  accounting  officers,  August  16,  1918,  whereupon  an 
appeal  was  taken  to  the  Court  of  Common  Pleas  of  Dauphin 
County  to  No.  15  Commonwealth  Docket,  1919. 

10.  The  net  income  of  the  appellant  company  for  the  tax 
year  ending  November,  1914,  was  $21,615.95. 

11.  After  a  full  consideration  of  all  the  relevant  evidence 
in  the  case  we  find  that  the  appraisement  made  by  the  Audi- 
tor General  and  State  Treasurer  in  resettling  this  account  is 
correct;  and  we  further  find  that  the  actual  value  in  cash  of 
defendant's  capital  stock,  representing  its  tangible  property, 
assets,  and  its  franchises,  between  the  first  and  15th  of  No- 
vember, 1914,  was  $100,000.00. 

DISCUSSION 

The  corporate  officers  of  the  appellate  company,  Birdsboro 
Stone  Company,  filed  its  report  of  the  capital  stock  for  the 
year  1914  wherein  they  appraised  the  "actual  value  in  cash 
of  9719  shares  at  $32.26  per  share,  $313,613.05."    The  account- 
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ing  officers  of  the  Commonwealth  thereupon  appraised  the 
actual  value  in  cash  of  the  capital  stock  of  this  corporation 
''as  appraised  or  valued  by  the  officers  of  the  company,"  at 
$313,613.00,  and  on  August  30,  1916,  assessed  a  tax  on  said 
valuation  at  the  rate  of  five  mills,  amounting  to  $1568.06.  On 
or  about  October  19,  1916,  the  company  filed  its  petition  ask- 
ing for  a  resettlement  of  this  account  which  was  refused  by 
the  Auditor  General  November  24,  1916.  December  13,  1916, 
the  appellant  again  petitioned  the  Auditor  General  and  State 
Treasurer  for  a  resettlement  of  the  capital  stock  taxed  and 
assessed  against  it  for  the  years  1914  and  1915,  giving  a  more 
Specific  statement  of  its  assets  and  liabilities.  No  action  was 
taken  until  April  4,  1918,  at  which  time  the  accounting  officers 
of  the  Commonwealth  of  Pennsylvania,  with  all  the  facts  in 
said  supplemental  petition  for  a  resettlement  before  them, 
made  another  appraisement  and  valuation  of  the  capital  stock 
of  the  company  and  resettled,  entered  and  approved  a  tax  for 
the  said  period  ending  November  1914,  upon  a  valuation  of 
$100,000,  amounting  to  $500.00. 

On  or  about  June  3,  1918,  the  appellant  company  filed  a 
third  petition  addressed  to  the  Auditor  General  and  S.tate 
Treasurer  of  the  Commonwealth  of  Pennsylvania,  alleging  that 
the  valuation  of  the  capital  stock  of  the  company  so  made 
upon  said  resettlement  by  the  accounting  officers  of  the  com- 
monwealth, was  greatly  in  excess  of  the  actual  value  thereof 
during  the  said  period;  that  during  the  years  1910,  1911  and 
1912  the  company  did  not  yield  any  profit  but  its  operations 
resulted  in  a  deficit  of  $161,818.84;  that  the  company  never 
paid  dividends  to  its  stockholders  and  has  had  great  difficulty 
in  paying  interest  upon  its  bonds,  and  has  no  sinking  fund 
for  the  retirement  of  its  bonds  at  maturity;  that  the  fran- 
chise and  goodwill  of  the  company  are  of  no  value,  and  that 
the  company,  during  the  years  1910,  1911,  1912,  1913  and  1914 
was  clearly  insolvent;  that  on  August  4,  1915,  a  true  and  cor- 
rect appraisement  and  valuation  of  the  property  and  assets  of 
the  company  was  made  by  the  Manufacturers  Appraisal  Com- 
pany of  Cleveland,  Ohio,  the  results  of  which  appraisement 
were  set  forth  in  the  petition  filed  by  the  company  requesting 
a  resettlement,  and  which  showed  that  the  value  of  the  entire 
property  and  assets  of  the  company  during  the  year  1914,  was 
$423,778.86,  instead  of  $785,866.65  as  indicated  by  the  report 
of  the  company  made  for  that  year,  and  that  the  Hens  and  en- 
cumbrances upon  the  property  of  the  company  during  that 
period  amounted  to  $472,253.60.  The  petitioner  therefore 
prayed  that  the  said  resettlement  of  capital  stock  tax  might  be 
opened  and  again  resettled  and  that  the  same  be  based  upon 
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a  nominal  valuation.  A  resettlement  was  refused  whereupon 
this  appeal  was  taken. 

The  appellant  company  contends  that  in  1914  it  was  clearly 
insolvent.  This  contention  is  not  supported  by  the  evidence, 
documentary  or  otherwise.  It  had  a  net  income  for  the  year 
1914,  according  to  its  own  statement,  of  $14,519.94,  which  we 
have  increased  in  the  amount  of  $7096.01,  which  increase  is 
clearly  supported  by  the  evidence.  In  1915  the  report  of  the 
company  shows  a  net  income  of  $41,966.74,  and  for  the  year 
1916  it  reports  an  income  of  $29,380.88.  We  cannot  find  a 
company  to  be  insolvent  which  has  such  a  financial  showing 
acording  to  its  own  statement.  But  even  if  the  contention 
of  the  appellant  company  is  well  founded  as  a  fact,  such 
showing  is  entirely  irrelevant  if  it  is  intended  to  relieve  said 
company  from  taxation.  As  was  said  by  Mr.  Justice  Miller  in 
State  Railroad  Tax  Cases,  92  U.  S.  page  605,  and  quoted  with 
approval  by  Judge  Simonton  in  Commonwealth  vs  Railroad, 
188  Pa.  185  :— 

"Individuals  do  not  escape  taxation  on  their  real  and  per- 
sonal property  because  they  are  insolvent.  ♦  *  ♦  jjq 
state  has  ventured  to  establish  the  principle  of  permitting  its 
visible  and  tangible  property  to  escape  taxation,  relying  solely 
on  a  tax  imposed  on  the  individual  on  the  basis  of  his  esti- 
mated wealth  in  excess  of  his  debts." 

After  quoting  from  the  opinion  of  Mr.  Justice  Miller,  Judge 
Simonton  continues,  Ibid: — 

"The  consequence  of  establishing  such  a  principle  in  Penn- 
sylvania would  be  so  serious  that  we  cannot  believe  the  legis- 
lature has  ventured  so  to  do.  There  are,  as  is  well  known, 
many  railroad  corporations  in  the  state  which,  like  the  one 
in  question  in  this  case,  built  at  an  extravagant  cost,  met 
chiefly  by  borrowed  money,  are  now  insolvent,  and  whose  net 
earnings  are  not  sufficient  to  pay  the  interest  on  their  some- 
times enormous  funded  debt,  yet  have  valuable  franchises 
which  have  been  granted  by  the  state,  as  well  as  tangible 
property  which  for  the  uses  to  which  it  is  applied  is  worth  in 
many  cases  millions  of  dollars.  All  these  under  the  construc- 
tion of  the  act  of  1891  contended  for  on  behalf  of  defendant 
would  entirely  escape  taxation  by  the  state  and  are  not  subject 
to  local  taxation,  while  the  property  of  the  individuals  who 
have  no  franchise  from  the  state  is  taxed  without  regard  to 
their  insolvency." 

What  was  said  by  Judge  Simonton  in  the  case  above  quoted 
applies  with  equal  force  and  weight  to  the  case  we*  have 
under  consideration.  It  appeared  from  the  evidence  that  the 
appellant  company  purchased  the  corporate  rights  and  fran- 
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chises  from  the  Schuylkill  Company  for  about  $85,000;  then 
assumed  the  debt  of  the  Schuylkill  Company  of  $460,000  and 
promptly  placed  a  second  mortgage  of  $1,040,000  upon  this 
already  over-burdened  corporation.  Small  wonder  it  is  that  a 
corporation  thus  burdened  with  such  an  unreasonable  debt 
would  be  unable  to  yield  a  net  income  and  pay  dividends  to 
its  stockholders. 

The  company  having  ascertained  as  early  as  August  4,  1915, 
as  set  forth  in  its  petition  for  resettlement  of  its  1914  valuation 
by  a  true  and  correct  appraisement  and  valuation  of  its  prop- 
erty, that  it  had  in  its  report  for  the  tax  year  of  1914  fixed 
the  appraisal  and  valuation  thereof  greatly  in  excess  of  its 
actual  value,  failed  to  report  this  result  to  the  accounting 
officers  of  the  commonwealth  at  the  time  said  revaluation  was 
made  and  reported  to  it  until  October  1916,  more  than  a  year 
after  said  valuation  was  made.  It  could  have  promptly  peti- 
tioned the  Auditor  General  for  permission  to  amend  its  report 
for  the  tax  year  1914  before  the  settlement  was  made — which 
settlement,  as  we  have  before  indicated,  was  not  made  until 
August  30,  1916— although  according  to  the  facts  set  forth  in 
its  own  petition  it  knew  of  said  excessive  valuation  as  early 
as  August  1915.  Why  said  appellant  company  failed  to  direct 
the  attention  of  the  accounting  officers  of  the  commonwealth 
to  this  over  valuation  until  more  than  a  year  after  it  was 
discovered  by  the  company  itself,  and  until  after  the  settle- 
ment was  made  for  said  tax  year,  as  well  as  for  the  tax  year 
1915,  by  the  commonwealth's  accounting  officers,  does  not  ap- 
pear in  the  evidence  and  we  have  sought  in  vain  for  an  ex- 
planation of  this  neglect.  It  also  appeared  from  the  evidence 
that  the  appraisement  of  the  property  of  the  appellant  com- 
pany made  by  the  Manufacturers  Appraisal  Company  of  Cleve- 
land, Ohio,  did  not  include  all  the  property  and  assets  of  said 
company  (N.  T.  p.  10). 

The  appraisement  made  by  the  officers  of  the  corporation, 
in  accordance  with  statutory  requirements,  will  be  presumed 
to  be  correct  until  the  contrary  is  clearly  shown,  and  the  bur- 
den is  on  the  commonwealth  to  show  by  testimony  establish- 
ing facts,  that  the  appraisement  is  inaccurate ;  Commonwealth 
vs  Gimble  Bros.,  Inc.,  18  Dauphin  County  Reports,  385 ;  Com- 
monwealth vs  Edgerton  Coal  Co.,  164  Pa.  284; 

But  in  the  case  before  us  for  consideration  the  corporate 
officers  made  an  appraisement  of  the  actual  value  in  cash  of  its 
corporate  stock  which  was  adopted  by  the  accounting  officers 
of  the  commonwealth ;  they  failed  to  correct  this  appraisement 
until  practically  two  years  after  it  was  made,  for  more  than 
a  year  after  they  knew  it  was  inaccurate  and  until  after  a 
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settlement  had  been  made  by  the  accounting  officers  of  the 
commonwealth  in  which  they  adopted  the  appraisement  made 
by  the  corporate  officers.  It  seems  to  us,  under  the  circum- 
stands,  that  the  appellant  corporation  was  guilty  of  such  laches 
in  failing  to  act  upon  facts  which  it  had  as  to  not  entitle  it  to 
a  great  deal  of  consideration  at  our  hands.  The  Auditor  Gen- 
eral, however,  requested  H.  R.  Martz,  Assistant  Engineer  of 
the  Bureau  of  Engineering  of  the  Public  Service  Commission, 
to  make  a  survey  and  valuation  of  the  tangible  property  and 
assets  of  every  kind  of  the  appellant  company,  in  order  to  as- 
certain the  actual  valuation  in  cash  of  its  capital  stock.  This 
survey  and  valuation  was  made  by  Mr.  Martz  who  found 
the  valuation  of  said  Manufacturers  Appraisal  Company  to 
be  correct  as  far  as  it  went;  he  added  thereto  the  valuation 
of  the  property  of  the  appellant  company  not  included  in  the 
said  valuation  of  the  Manufacturers  Appraisal  Company,  and 
a  report  thereof  was  rendered  September  12,  1919  to  the  chief 
of  his  department,  which  report  and  valuation  was  offered  in 
evidence  at  the  trial  of  this  case  and  marked  Exhibit  No.  1.  At 
the  same  time  the  Auditor  General  also  had  the  books  of  the 
appellant  company  examined  by  N.  Lester  Grim,  an  acountant 
in  the  Bureau  of  Accounts  and  Statistics  of  the  Public  Service 
Commission,  who  made  an  analysis  and  adjustment  thereof, 
and  prepared  a  report  in  writing  of  their  showing  which  was 
also  presented  to  the  Auditor  General  September  12,  1919,  and 
which  report  was  offered  in  evidence  at  the  trial  of  this  case 
and  marked  Exhibit  No.  2 ;  and  in  addition  thereto  the  Auditor 
General,  at  the  trial  of  this  case,  called  Mr.  Martz  and  Mr. 
Grim  upon  the  witness  stand  to  explain  their  several  reports 
so  as  to  aid  the  court  in  reaching  a  conclusion  as  to  whether 
the  appraisement  of  the  value  in  cash  of  the  capital  stock  of 
this  corporation  for  the  taxing  year  ending  1914,  as  settled  by 
the  accounting  officers  of  the  Commonwealth  of  Pennsylvania, 
was  correctly  made.  While  the  reports  to  which  we  have  re- 
ferred only  fix  the  value  of  the  property  of  the  appellant  cor- 
poration for  the  years  1915  and  1916,  there  is  evidence  tend- 
ing to  show  that  the  valuation  for  the  year  1914  must  have 
been  practically  the  same  as  for  the  two  latter  years  except 
for  any  additional  items  which  may  not  have  been  on  the 
ground  at  that  time.  We  only  note  one  such  item  in  the  evi- 
dence and  that  is  a  motor  truck  which  supplemented  an  old 
one  which  was  sold  for  $125.00;  as  the  new  truck  was  not  new 
when  it  was  appraised  there  could  not  have  been  more  than 
$700.00  excess.  If  this,  together  with  the  other  items  which 
were  not  at  the  plant  until  after  1914,  is  deducted  from  the 
value  fixed  for  the  year  1915,  to  wit:  approximately  $102,152, 
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there  would  be  a  capital  stock  value  in  1914  of  $101,452. 

We  think,  therefore,  it  has  clearly  been  shown  by  the 
weight  of  the  evidence  that  the  accounting  officers  in  fixing 
the  value  in  cash  of  the  capital  stock  of  the  appellant  company 
for  the  taxing  year  1914,  at  $100,000  were  within  the  actual 
cash  value  of  said  capital  stock  as  shown  by  the  evidence 
taken  at  the  trial  of  this  case. 

CONCLUSIONS  OF  LAW 

1.  A  tax  on  the  capital  stock  of  the  corporation  is  a  tax 
on  its  property  and  assets  including  its  franchises.  The 
question  of  actual  value  in  cash  of  the  capital  stock  is  a  ques- 
tion of"  fact  which  must  be  determined  by  considering  the 
value  of  the  defendant's  tangible  property  and  assets  of  every 
kind  including  its  bonds,  mortgages  and  money  at  interest,  and 
its  franchises  and  privileges ;  and  the  amount  of  incumbrances 
on  its  property  and  franchises  is  also  a  relevant  fact  to  be 
considered  but  it  is  not  to  be  specifically  deducted  from  the 
valuation  so  ascertained  and  determined. 

2.  The  Commonwealth  is  entitled  to  recover  from  the  de- 
fendant in  this  case  a  tax  at  the  rate  of  five  mills  on  the  dollar 
on  $100,000,  with  interest  at  the  rate  of  six  per  cent,  per  an- 
num from  June  3,  1918,  to  February  27 ,  1922,  and  Attorney 
General's  commission  at  the  rate  of  five  per  cent. 

3.  Judgment  is  therefore  directed  to  be  entered  in  favor  of 
the  Commonwealth  and  against  the  defendant  as  follows : : 

Tax  on  $100,000  at  five  mills $500.00 

Interest  at  6%  per  annum,  froiti  June  3,  1918  to  Feb- 
ruary 27,  1922 112.00 

Attorney  General's  commission  of  5%  30.60 

Total $642.60 

For  which  amount  the  Prothonotary  is  directed  to  enter 
judgment  in  favor  of  the  Commonwealth  and  against  the 
defendant,  if  exceptions  be  not  filed  within  the  time  limited 
by  law. 

TAX  SETTLEMENT  FOR  YEAR  1915 
FINDINGS  OF  FACTS 

In  addition  to  the  facts  already  found  relating  to  the  tax 
settlement  of  1914,  we  find: 

12.  That  the  net  income  of  the  appellant  company  for  the 
year  1915  was  $47,449.84. 

13.  The  settlement  of  the  accounting  officers  of  the  Com- 
monwealth of  Pennsylvania  fixing  the  cash  value  of  the  capi- 
tal stock  of  the  appellant  company  for  the  tax  year  1915  at 
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$150,000,  we  find  to  be  in  error.  We  find  from  the  evidence 
that  the  actual  value  in  cash  of  the  capital  stock  of  the  appel- 
lant company  for  that  year  was  $102,000.00. 

DISCUSSION 

Much  of  what  we  have  said  with  respect  to  the  settlement 
of  the  value  in  cash  of  the  capital  stock  of  .this  corporation 
for  the  tax  year  of  1914  applies  to  the  settlement  thereof  for 
the  tax  year  of  1915.  The  officers  of  the  company  appraised 
its  capital  stock  for  that  year  at  $30,006.02.  It  reached  its 
conclusion  by  finding  the  actual  value  in  cash  of  the  entire 
property,  assets  and  good  will  of  the  corporation,  without  de- 
ductions of  the  encumbrances,  to  be  $494,109.79;  the  actual 
value  in  cash  as  shown  by  deducting  encumbrances  amount- 
ing to  $464,103.77  would  produce  the  result  obtained  by  the 
company.  But  this  calculation  failed  to  take  into  consider- 
ation the  net  income  of  the  company.  There  were  also  several 
omissions  of  property  that  should  have  been  included  to  make 
up  the  actual  value  in  cash  of  the  entire  property,  assets  and 
good  will  of  the  corporation  which  were  discovered  and  added 
by  the  witnesses  who  testified  for  the  commonwealth.  The 
accounting  officers  of  the  commonwealth  first  fixed  the  value 
of  the  stock  of  the  appellant  corporation  for  the  tax  year  of 
1915  at  $325,000,  but  after  considering  the  petition  to  which 
we  have  referred  in  our  former  discussion  relating  to  the  val- 
uation of  the  property  of  this  corporation  for  the  year  1914, 
and  with  all  the  facts  before  it  as  contained  in  that  petition, 
the  said  accounting  officers  resettled  this  account  on  April 
4,  1918,  reducing  the  value  in  cash  of  the  capital  stock  to  $150,- 
000.  It  was  conceded  by  the  learned  Attorney  General  at  the 
argument  of  this  case  that  this  valuation  was  in  error  and  that 
the  correct  valuation  was  $102,000. 

We  think  the  contention  of  the  commonwealth  that  the 
valuation  in  cash  of  the  capital  stock  of  this  corporation  should 
be  fixed  at  $102,000  is  sustained  by  the  great  weight  of  the 
evidence  and  we  have  therefore  so  found. 

CONCLUSIONS  OF  LAW 

1.  The  commonwealth  is  entitled  to  recover  from  the  de- 
fendant in  this  case  a  tax  at  the  rate  of  five  mills  on  the 
dollar  on  $102,000  with  interest  at  the  rate  of  six  per  cent, 
per  annum  from  June  3,  1918,  to  February  27,  1922,  and  At- 
torney Grenerars  commission  at  the  rate  of  five  per  cent. 

2.  Judgment  is  therefore  directed  to  be  entered  in  favor 
of  the  commonwealth  and  against  the  defendant  as  follows: 
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Tax  on  $102,000  at  five  mills $510.00 

Paid  on  account 175 .04 

$334.96 

Interest  at  6%  per  annum  from  June  3,  1918, 

to  February  27,  1922 75.04 

Attorney  Greneral's  commission  of  5% 20. 50 

Total $430.50 

For  which  amount  the  Prothonotary  is  directed  to  enter 
judgment  in  favor  of  the  commonwealth  and  against  the  de- 
fendant, if  exceptions  be  not  filed  within  the  time  limited  by 
law. 

TAX  SETTLEMENT  FOR  YEAR  1916. 
FINDINGS  OF  FACTS 

In  addition  to  the  facts  already  found  relating  to  the  tax 
settlements  of  1914  and  1915  we  find : 

14.  That  the  net  income  of  the  appellant  company  for  the 
year  1916  was  $24,773.17. 

15.  The  settlement  of  the  accounting  officers  of  the  Com- 
monwealth of  Pennsylvania,  fixing  the  cash  value  of  the  capi- 
tal stock  of  the  appellant  company  for  the  tax  year  1916  at 
$100,000  we  find  to  be  correct  and  supported  by  the  evidence. 
We  therefore  find  from  the  evidence  in  this  case  that  the 
actual  value  in  cash  of  the  capital  stock  of  the  appellant  com- 
pany for  the  tax  year  1916  was  $100,000. 

DISCUSSION 

For  the  purpose  of  determining  the  physical  value  of  the 
plant  the  appellant  company  submitted  an  appraisement  and 
the  Auditor  General  has  also  caused  an  appraisement  to  be 
made  as  heretofore  indicated  in  our  discussion  of  the  1914  tax 
settlement.  The  company  does  not  claim  that  its  appraise- 
ment covers  all  its  property.  So  far  as  these  appraisements 
include  the  same  things  they  agree  as  to  value  but  the  ap- 
praisement made  on  behalf  of  the  Auditor  General  contains 
a  number  of  things  not  included  in  that  made  by  the  com- 
pany. Both  sides  in  this  case  appear  also  to  agree  that  there 
should  be  included  in  the  list  of  assets  of  the  company  for  the 
year  1916  in  addition  to  those  listed  by  the  Manufacturers 
Appraisal  Company,  and  agreed  to  by  the  commonwealth,  the 
following  items : 

Leaseholds   ? $30,434.00 

Raw  materials  and  finished  products 13,789.00 

Value  of  stocks  of  other  company 825.00 

Repair  parts  and  supplies 9,997.00 
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Cash 73,265.00 

Bills  and  accounts  receivable 76,764.00 

Accrued  and  adjusted  assets 375.00 

Total $205,459.00 

Adding  this  amount  to  $220,806  which  is  agreed  upon  as 
the  depreciatjed  value  of  the  part  of  the  plant  appraised  by  the 
Manufacturers  Appraisal  Company,  we  have  a  total  of  $426,- 
265.00;  to  this  must  be  added  whatever  part  of  the  items  |iot 
included  in  the  Manufacturers  Appraisal  Company's  appraisal 
nor  in  the  items  listed  above,  as  agreed  upon,  which,  at  their 
depreciated  value,  is  $130,154.  When  we  get  the  matter  con- 
densed the  difference  between  the  contestants  in  this  case  for 
the  year  1916  is  one  of  approximately  $56,214.00.  From  this 
should  be  deducted  two  well  drills  appraised  at  $4,444.00,  and 
two  air  drills  appraised  at  $125.00.  In  addition  to  the  amounts 
above  mentioned  we  think  there  should  be  added  for  promo- 
tion, organization  and  legal  expenses,  engineering,  and  inter- 
est during  construction  for  two  months,  $26,989.00;  add'ng 
these  items  and  deducting  the  things  which  the  defendant 
claims  were  purchased  after  1916,  we  find  a  capital  stock 
value  of  approximately  $108,413.00,  or  considerably  more  than 
the  amount  settled  and  appraised  by  the  accounting  officers 
of  this  commonwealth. 

We  think,  therefore,  taking  into  consideration  the  further 
fact  that  the  company  had  during  that  year  a  net  income 
amounting  to  $24,773.17,  that  the  accounting  officers  were  well 
within  the  facts  proven  in  this  case  and  within  the  actual 
cash  value  of  the  assets  of  this  corporation  when  they  appraised 
the  cash  value  of  its  capital  stock  at  $100,000  and  we  therefore 
sustain  this  appraisal. 

CONCLUSIONS  OF  LAW 

1.  The  commonwealth  is  entitled  to  recover  from  the  de- 
fendant in  this  case  a  tax  at  the  rate  of  five  mills  on  the  dollar 
on  $100,000  with  interest  at  the  rate  of  six  per  cent,  per  annum, 
from  June  3,  1918,  to  February  27,  1922,  and  Attorney  Gen- 
eral's  commission  at  the  rate  of  five  per  cent. 

2.  Judgment  is  therefore  directed  to  be  entered  in  favor 
of  the  commonewalth  and  against  the  defendant  as  follows: 

Tax  on  $100,000  at  five  mills $500.00 

Paid  on  account 120. 73 

$379.27 

Interest  at  6%  per  annum  from  June  3,  1918,  to  Feb- 
ruary 27,  1922 84.96 
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Attorney  General's  commission  of  5% 23.21 

Total $487.44 

For  which  amount  the  Prothonotary  is  directed  to  enter 
judgment  in  favor  of  the  commonwealth  and  against  the  de- 
fendant, if  exceptions  be  not  filed  within  the  time  limited  by 
law. 


-o- 


Samuel  Schimmel,  Isadore  D.  Schimmel,  and  Joseph  H.  Schim- 
mel,  Co-partners,  Trading  as  Schimmel  Electric  Supply  Com- 
pany vs  Max  Cohen 

Negotiable  instruments — Accommodation  maker  or  endorser — 

Antecedent  indebtedness. 

The  maker  or  endorser  of  accommodation  paper  may  defend  on  the 
ground  of  fraud  in  the  procurement  or  use  of  the  note,  and  in  this 
respect  the  same  rules  apply  that  apply  to  commercial  papers  gen- 
erally; but  he  cannot  set  up  as  a  defense  that  it  was  given  without 
consideration  and  pledged  for  a  pre-existing  debt. 

An  antecedent  indebtedness,  without  extension  or  forbearance,  is 
sufficient  consideration  upon  which  to  hold  the  accommodation  maker 
or  endorser  of  a  negotiable  instrument,  when  no  restriction  has  been 
placed  upon  its  use. 

Motion  for  judgment  for  want  of  sufficient  affidavit  of  de- 
fense.   C.  P.  Dauphin  County  No.  372  June  Term  1921. 

Olmsted,  Snyder  &  Miller,  for  plaintiflfs. 

Eugene  G.  Cohen  and  Rosenberg  &  Rosenberg  for  defend- 
ant. 

Fox,  J.,  February  20,  1922.    ' 

The  plaintiff  in  this  case  has  filed  a  motion  for  judgment  for 
want  of  a  sufficient  affidavit  of  defense. 

The  plaintiff  brought  his  action  in  assumpsit  to  recover, 
including  the  face  of  the  notes  and  costs  of  protest,  $1801.84, 
with  interest  thereon,  upon  seven  different  promissory  notes 
made  by  Reiter  Brothers  and  Vinicuff  to  the  order  of  Schim- 
mel Electric  Supply  Company,  and  endorsed  by  Max  Cohen 
(the  defendant),  each  bearing  date  the  12th  day  of  January, 
1921;  the  first  due  and  payable  on  April  8;  the  second  due 
and  payable  on  April  15;  the  third  due  and  payable  on  April 
22;  the  fourth  due  and  payable  on  April  29;  the  fifth  due  and 
payable  on  May  6;  the  sixth  due  and  payable  on  May  13;  the 
seventh  due  and  payable  on  May  20,  all  of  that  year. 

With  respect  to  each  note  the  statement  avers;  that  the 
endorsement  of  the  same  by  the  defendant  was  made  at  the 
time  of  the  execution  thereof  by  the  maker  or  immediately 
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thereafter,  and  that  the  plaintiff  after  said  endorsement  was 
made,  for  a  valuable  consideration,  became  the  bona  fide  holder 
of  the  said  notes,  being  induced  to  accept  the  said  notes  from 
the  maker  thereof  by  reason  of  the  said  endorsement  of  the 
defendant,  and  that  upon  maturity  of  each  note  it  was  duly 
presented  for  payment  at  the  time  and  place  where  it  was 
made  payable,  and  payment  thereof  was  refused;  whereupon 
the  same  was  duly  protested  for  non-payment,  and  notice 
thereof  given  to  the  defendant. 

In  the  su't,  the  defendant,  the  endorser,  Max  Cohen,  on  the 
6th  day  of  August,  1921,  filed  an  affidavit  of  defense,  averring 
that  the  plaintiff's  statement  did  not  show  any  cause  of  action, 
etc.,  but  this  court  on  October  6,  1921  regarded  this  as  in- 
sufficient and  gave  to  the  defendant  five  days  time  in  which  to 
file  an  affidavit  of  defense  as  to  facts,  and  on  October  19,  1921, 
an  affidavit  of  defense  was  filed;  and  on  the  21st  day  of  Jan- 
uary,  1922,  a  supplemental  affidavit  of  defense  was  filed. 

The  defendant  in  the  affidavit  of  defense  in  substance  avers, 
that  there  was,  on  and  pr^or  to  January  12,  1921,  an  existing 
indebtedness  by  Reiter  Brothers  &  '  •  *uii ''to  the  plaintiff  for 
merchandise  received  by  the  former  from  the  latter  in  the 
sum  of  $7885.97;  that  the  plaintiff  made  an  investigation  of 
the  financial  affairs  of  the  debtor  and  found  it  to  be  insolvent 
and  having  this  knowledge  on  January  12,  1921,  demanded 
either  immediate  payment  of  the  indebtedness  or  security 
therefor  by  notes  with  an  approved  endtn'scr  or  endorsers; 
whereupon  the  debtor  made  the  notes  payable  to  the  order  of 
the  plaintiff,  secured  the  end(^rsement  thereon  of  the  defend- 
ant, and  delivered  them  to  the  plaintiff;  that  no  consideration 
passed  for  the  notes  or  the  endorsement  thereof;  either  to  the 
maker  (the  debtor)  or  to  the  endorser,  (the  defendant)  ;  that 
the  plaintiff  thus  securing  the  notes  received  them  as  security 
for  the  preexisting  indebtedness  and  is  not  a  bona  fide  holder 
of  the  notes ;  and  that  the  statement  does  not  show  the  induce- 
ment which  prompted  plaintiff  to  accept  the  notes,  and  there- 
fore there  is  no  liability  on  the  part  of  the  defendant,  the  en- 
dorser. 

No  fraud  is  alleged  to  have  been  used,  either  in  the  pro- 
curement of  the  notes  or  the  endorsement  thereon  or  in  the 
use  of  the  notes. 

W  have  now  before  us  the  question ;  is  the  affidavit  of  de- 
fense sufficient  to  prevent  judgment  for  the  plaintiff? 

Counsel  for  defendant  at  the  argument  and  in  his  brief  con- 
tended that  the  plaintiff  took  the  notes  merely  as  collateral 
security  for  an  antecedent  or  preexisting  debt  without  a  new 
consideration  passing  at  the  time  and  therefore  is  not  a  holder 
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for  value  and  cannot  recover  against  the  defendant.  The 
plaintiff  made  a  demand  upon  the  debtor  in  the  alternative: 
viz :-  either  immediate  payment  or  notes  with  an  approved  en- 
dorser or  endorsers,  the  debtor  adopted  the  latter  plan,  made 
his  own  notes,  had  them  endorsed  by  the  defendant  and  passed 
them  to  the  plaintiff  and  the  latter  made  no  further  demand 
until  the  notes  respectively  fell  due.  The  consideration  for 
the  notes  as  between  the  maker  and  the  plaintiff  was  the  pre- 
existing indebtedness,  and  the  extension  of  time  of  payment 
thereof.  The  debtor,  no  fraud  being  alleged,  could  not  have 
defended  in  a  suit  against  him  on  the  notes  upon  the  ground 
that  there  was  no  consideration  therefor:  Negotiable  Instru- 
ments Law,  P.  L.  1901,  page  194,  section  25;  Allentown  Na- 
tional Bank  vs  Clay  Supply  Co.,  217  Pa.  128;  Morrison  vs 
Whitfield,  56  Superior  Court,  page  103. 

The  defendant  here  is  the  anomalous  endorser ;  he  endorsed 
the  notes  at  the  instance  of  the  debtor  and  for  the  accommo- 
dation of  the  latter  before  they  were  received  or  endorsed  by 
the  payee,  the  plaintiff,  and  without  restriction;  he  was  lend- 
ing his  name  and  credit  to  the  debtor  so  that  the  latter  could 
escape  the  demand  by  the  plaintiff  of  immediate  payment  of 
the  indebtedness,  and  he  is  liable  to  the  holder  of  the  instru- 
ments notwithstanding  such  holder  at  the  time  of  taking  the 
instrument  knew  him  to  be  only  an  accommodation  party, 
and  he  is  also  liable  even  though  these  notes  had  without  fur- 
ther consideration  been  pledged  by  the  maker  for  an  ante- 
cedent debt.  Tn  the  case  of  Carpenter  vs  National  Bank  of 
the  Republic,  106  Pa.  170,  the  court  said:  "The  maker  of  ac- 
commodation paper,  pledged  for  an  antecedent  debt,  cannot 
therefore  set  up  as  a  defense  that  it  was  given  without  con- 
isderation :  this  would  defeat  the  very  purpose  for  which  it 
was  made:  Gatznear  vs  Puree,  6.  W.N.C..  433;  but  he  may 
impeach  the  paper  for  fraud  in  its  making  and  procurement  or 
in  its  misappropriation  by  the  payee."  In  the  cnse  of  Smith 
vs  Hine,  appellant,  179  Pa.  260,  the  court  said :  "Want  of  con- 
isderation  is  not  a  defense  in  an  action  on  an  accommodation 
note  in  the  hands  of  a  third  party  who  has  taken  it  as  collateral 
security  for  an  antecedent  debt.  The  maker  or  endorser  of 
accommodation  paper  may  defend  on  the  ground  of  fraud  in 
the  procurement  or  use  of  the  note,  and  in  this  respect  it  is 
governed  by  the  same  rules  that  applv  to  commercial  paper 
generally,  but  he  cannot  set  up  as  a  defense  that  it  was  given 
without  consideration  and  pledged  for  a  preexistine  debt. 
The  decision  in  Rover  vs  Keystone  National  Bank,  83  Pa. 
248,  is  in  harmony  with  the  rule  stated  in  Lord  vs  Ocean  Bank, 
20  Pa.  384,  and  numerous  other  cases,  that  accommodation 
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paper  is  a  loan  of  the  maker's  credit  without  restriction  as 
to  the  manner  of  its  use.  The  syllabus  in  that  case  may  be 
misleading,  as  it  states  the  rule  broadly,  and  without  reference 
to  the  facts  of  the  case.  It  does  not  appear  from  the  report 
of  the  case  that  the  note  was  an  accommodation  note,  but  it 
does  appear  that  it  was  given  for  a  specific  purpose,  and  fraud- 
ulently used  by  the  payee,  and  the  decision  is  distinctly  based 
upon  that  ground.  See  Carpenter  vs  Bank,  106  Pa.  170."  See 
also  Weigly  vs  Conrade,  132  Pa.  147;  Ott  vs  Seward,  appellant, 
221  Pa.  630;  Wolfgang  vs  Shirley,  239  Pa.  408;  First  National 
Bank  vs  Dick,  22  Sup.  Ct.  445 ;  Chambers  vs  McLean,  24  Sup. 
Ct.  567;  Negotiable  Instruments  Law,  P.  L.  1901,  page  194, 
sec.  29. 

The  adoption  by  many  of  our  states  of  the  uniform  Nego- 
tiable Instruments  Law  has  been  for  the  purpose  of  securing 
uniformity  in  the  commercial  law  throughout  our  land.  The 
decisions  by  the  various  courts  in  the  construction  of  that  law, 
generally  have  and  ought  to  have  the  characteristic  of  uniform- 
ity ;  and  for  that  reason  the  law  formerly  in  operation  in  many 
states,  that  where  a  holder  of  a  note  received  it  as  collateral 
security  for  an  antecedent  or  preexisting  indebtedness  and 
did  not  discharge  that  indebtedness  or  grant  an  extension  of 
payment  or  forbearance  of  suit,  such  a  holder  was  not  a  holder 
for  value,  has  been  changed  and  the  law  generally  now  is,  that 
an  antecedent  or  preexisting  indebtedness,  without  extension 
or  forbearance,  is  sufficient  consideration  upon  which  to  hold 
the  accommodation  party  on  the  note  when  no  restriction 
has  been  placed  on  its  use :  See  Terry  on  Uniform  State  Laws 
Annotated,  page  72  &c.,  where  the  decisions  of  the  various 
states  having  adopted  the  Negotiable  Instruments  Law  are 
collated.  Why  this  should  be  the  law,  is  shown  by  Mr. 
Justice  Storey,  in  the  leading  American  Case  of  Swift  vs 
Tyson,  16  Peters,  page  1.  This  is  the  law  of  our  state: 
Morrison  vs  Whitfield,  46  Sup.  Ct.  103. 

We  have  considered  all  of  the  matters  set  forth  in  the  affi- 
davit of  defense  and  for  the  reasons  above  given  we  regard 
the  affidavit  of  defense  to  be  insufficient;  the  motion  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense  is  sustained, 
and  it  is  directed  that  judgment  be  entered  in  favor  of  the 
plaintiff  and  against  the  defendant  for  the  sum  of  $1785.03, 
being  the  aggregate  amount  of  the  principal  sums  of  the  notes 
as  shown  in  the  exhibits  which  are  made  a  part  of  the  state- 
ment, to  be  added  thereto  protest  costs,  and  interest  on  the 
several  notes  and  on  the  cost  of  protest  of  the  same  from  the 
respective  dates  from  which  interest  began  to  run  theron. 
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A  writ  of  habeas  corpus  will  be  dismissed  at  the  cost  of  the  relator, 
when  it  appears  at  the  hearing  that  the  defendant  exercised  no  re- 
straint upon  the  liberty  of  the  person  named  in  the  writ.. 

A  girl  fifteen  years  of  age  had  lived  with  her  grandmother  from  her 
infancy.  After  the  death  of  the  grandmother,  an  uncle  of  the  girl, 
with  his  family,  occupied  the  house  in  which  the  grandmother  had 
lived.  The  mother  of  the  girl  asked  her  to  live  with  her  at  a  house 
where  she  was  rooming  and  boarding.  The  girl  refused  to  go.  The 
uncle  advised  the  girl  to  go  with  her  mother,  but  she  still  refused. 
The  mother  had  the  girl  arrested  as  an  incorrigible  and  held  under 
bail  for  Juvenile  Court.  At  the  hearing  before  the  Alderman  the 
mother  did  not  speak  to  the  daughter  and  did  little  or  nothing  to 
g^in  her  confidence  and  affection  and  had  done  some  things  well 
calculated  to  alienate  her  affection.  On  petition  of  the  mother  a 
writ  of  habeas  corpus  issued  against  the  uncle  of  the  girl.  Held  that 
in  the  absence  of  restraint  by  the  uncle  the  writ  must  be  dismissed; 
that  the  best  interests  of  the  girl  would  be  served  by  allowing  her  to 
remain  with  her  uncle;  doubted  whether  the  court  had  authority  to 
compel  the  girl  to  go  with  her  mother,  when  it  did  not  appear  that 
she  had  ever  been  in  the  mother's  custody. 

Habeas  corpus.  C.  P.  Dauphin  County,  No.  163  January 
Term  1922. 

M.  E.  Stroup  for  plaintiff. 

Geo.  R.  Barnett  for  defendant. 

Wickersham,  J.,  February  28,  1922. 

It  is  alleged  by  the  relator  that  she  is  the  mother  of  Fannie 
E.  Fox,  aged  fifteen  years,  who  is  restrained  of  her  liberty  by 
the  above  named  Arthur  G.  Reynolds  illegally  and  wrongfully 
and  for  no  criminal  or  supposed  criminal  matter. 

This  case  came  on  to  be  heard  February  2,  1922,  at  which 
time  many  witnesses  were  heard  involving  the  taking  of  sev- 
enty-nine pages  of  testimony,  from  which  testimony  it  appear- 
ed that  the  husband  of  the  relator  deserted  her  about  fifteen 
years  ago;  that  prior  to  the  death  of  the  grandmother  of  the 
said  Fannie  E.  Fox,  which  occurred  in  December  1921,  she 
lived  with  her  said  grandmother;  that  after  the  death  of  her 
grandmother,  the  brother  of  the  relator,  and  uncle  of  the  said 
Fannie  E.  Fox,  herein  named  as  defendant,  moved  into  the 
house  formerly  occupied  by  his  mother — the  grandmother  of 
said  Fannie  E.  Fox.  That  some  years  prior  to  the  death  of 
her  mother  the  relator  left  her  residence  and  went  to  live  with 
her  sister,  on  another  street  in  the  City  of  Harrisburg.  There 
was  some  difficulty  about  the  daughter  of  the  relator  going  to 
school  but  it  appeared  that  her  grandmother  kept  her  out  to 
wait  upon  her  during  her  last  illness;  that  although  all  of  the 
witnesses  testified  that  the  said  Fannie  E.  Fox  was  a  good 
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girl  and  a  consistent  member  of  the  Methodist  Church,  which 
Church  and  Sunday  School  she  attended  regularly,  yet  it 
appeared  that  the  relator  had  her  arrested  as  an  incorrigible 
and  that  she  is  now  under  bail  as  such  to  appear  at  the  Ju- 
venile Court  at  its  next  session. 

At  the  hearing  before  the  alderman  in  the  prosecution  by 
the  relator  of  her  daughter  for  incorrigibility  it  appeared  the 
mother  did  not  speak  to  her  daughter,  and  it  also  appeared 
from  the  testimony  she  did  little  or  nothing  to  gain  the  con- 
fidence and  aflfection  of  her  daughter,  and  she  appears  to  have 
done  some  things  well  calculated  to  alienate  that  affection  (N. 
T.  pages  55  and  56).  We  are  clearly  of  the  opinion  that  the 
best  interests  of  the  daughter  will  be  served  by  allowing  her 
to  remain  where  she  is  and  therefore  the  petition  of  the  re- 
lator must  be  dismissed. 

This  is  a  proceeding  against  Arthur  G.  Reynolds,  the  de- 
fendant', uncle  of  Fannie  E.  Fox,  who  is  charged  in  the  petition 
of  the  relator  with  illegally  and  wrongfully  restraining  the 
said  Fannie  E.  Fox  of  her  liberty.  The  testimony  shows  tliat 
he  recommended  she  go  with  her  mother  but  that  the  daugh- 
ter, who  is  between  fifteen  and  sixteen  years  of  age,  who  never 
lived  with  her  mother,  and  who,  it  appears,  despises  the  gentle- 
man friend  of  her  mother,  refused  to  go  with  her,  and  she  still 
refuses.  The  purpose  of  this  proceeding  is  to  relieve  the  said 
Fannie  E.  Fox  of  the  restraint  of  her  uncle  so  that  she  can 
go  and  live  with  her  mother;  but  the  evidence  in  this  case 
shows  there  is  no  restraint.  (N.  T.  pages  41,  42-56.)  The 
court  will  refuse  or  dismiss  a  writ  where  no  question  of  per- 
sonal liberty  is  involved :  Commonwealth  vs  The  Sheriff,  2 
Pa.  District  Reports,  page  319.  We  regard  it  as  very  doubt- 
ful whether  we  have  the  legal  authority  to  compel  this  child 
to  be  returned  to  her  mother  especially  as  she  does  not  ap- 
pear to  have  ever  been  in  the  custody  of  her  mother,  and  does 
not  want  to  go  with  her  now:  Commonwealth  vs  Robinson, 
1  S.  &  R.  353 ;  in  Re :  Habeas  Corpus,  9  Luzerne  Legal  Regis- 
ter Reports,  435,  436.  We  can  find  no  evidence  of  restraint  on 
the  part  of  the  defendant  which  would  justify  the  issuance 
of  an  order  in  this  proceeding:  Commonwealth  vs  Doran,  15 
Pa.  County  Court  Reports,  page  385. 

After  considering  all  the  evidence  we  are  convinced  that 
the  relator  has  not  made  out  a  case  of  restraint  of  her  daugh- 
ter, Fannie  E.  Fox,  on  the  part  of  the  defendant,  and  therefore 
the  writ  of  habeas  corpus  granted  in  this  case  must  be  and  is 
hereby  dismissed,  at  the  cost  of  the  relator. 
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Constitutioiial  Law — ^Title  of  Act — Criminal  Lraw — Indictment — 

Sufficiency— Act  of  April  18,  1919. 

A  motion  in  arrest  of  judgment,  and  not  a  motion  for  a  new  trial,  is 
the  proper  method  of  attacking  the  sufficiency  of  an  indictment,  for 
defects  appearing  on  its  face. 

There  is  no  rule  of  law  that  requires  details  of  matters  of  evidence 
to  be  alleged  in  an  indictment. 

The  title  to  an  Act  of  Assembly  is  not  required  to  be  an  index  to  the 
body  of  the  Act.  It  need  not  state  that  it  carries  a  penalty  for  viola- 
tion of  its  provisions.  It  need  not  give  notice  of  all  the  machinery 
for  carrying  the  Act  into  effect. 

The  Act  of  April  18,  1919,  P.  L.  70,  does  not  create  two  distinct 
offenses.  The  offense  punishable  by  the  Act  is  defined  in  Section  1, 
Section  3  deals  entirely  with  the  question  of  evidence,  concerning 
which  the  title  need  make  no  discovery. 

An  indictment  charging  an  offense  in  the  language  of  the  Act  of 
Assembly  under  which  it  is  punishable  is  sufficient  to  sustain  the 
charfifc* 

There  is  nothing  in  Section  3  of  the  Act  of  April  18,  1919,  P.  L.  70, 
that  requires  a  prosecutor  to  give  ten  days  notice  to  the  drawer  of  a 
check  to  make  it  good  before  beginning  the  prosecution.  Any  one 
concerned  may  give  such  notice.  Even  though  notice  were  given  and 
the  check  made  good  within  ten  days,  a  prosecution  could  be  begun; 
but  in  that  event  the  Commonwealth  could  not  rely  on  any  pre- 
sumption, but  would  be  compelled  to  prove  affirmatively  the  intent 
to  defraud. 

The  title  of  the  Act  of  April  18,  1919,  P.  L.  70,  entitled  an  Act 
"Declaring  it  a  misdemeanor  for  any  maker  or  drawer,  with  intent 
to  defraud,  to  make  or  draw  or  utter  or  deliver  any  check,  draft,  or 
order,  when  such  person  has  not  sufficient  funds  in,  or  credit  with,  the 
depository  upon  which  the  same  is  drawn"  is  not  defective,  and  the 
act  is  constitutional. 

Motion  for  new  trial.  Quarter  Sessions  of  Dauphin  County, 
No.  31  March  Sessions  1921. 

Philip  S.  Moyer  and  Walter  R.  Sohn  for  Commonwealth. 

W.  Justin  Carter,  for  defendant. 

Hargest,  P.  J.,  March  1,  1922. 

The  defendant  was  convicted  upon  the  charge  of  drawing 
a  check  with  intent  to  defraud  when  he  had  not  sufficient 
funds  in  the  depository  upon  which  the  check  was  drawn. 

He  has  gone  on  a  proverbial  fishing  expedition  to  set  this 
conviction  aside,  but  has  steered  a  very  uneven  course.  At 
the  trial  a  verbal  motion  was  made  to  quash  the  indictment, 
because,  having  been  drawn  under  the  Act  of  April  18,  1919, 
P.  L.  70,  it  did  not  allege  that  the  maker  or  drawer  had  failed 
to  pay  the  said  check  after  the  defendant  had  been  given  ten 
days'  notice  to  make  the  check  good.  That  verbal  motion  was 
overruled  and  the  defendant  was  permitted  to  file  his  motion 
to  quash  in  writing.     The  jury  rendered  a  verdict  of  guilty. 
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On  June  4,  1921,  the  defendant,  by  permission  of  the  Court, 
filed  his  motion  for  a  new  trial,  assigning,  among  other  rea- 
sons, that  the  Court  erred  in  overruling  the  motion  to  quash 
the  indictment  because  it  did  not  allege  "that  the  prosecutor 
had  given  the  defendant  ten  days'  notice  to  make  the  alleged 
check  good  within  ten  days."  At  the  time  of  filing  the  motion 
for  a  new  trial,  the  motion  to  quash  had  not  been  filed.  It 
was  filed  June  13,  1921.  No  motion  in  arrest  of  judgment  or 
for  the  discharge  of  the  defendant,  was  filed.  "In  criminal 
cases  an  arrest  of  judgment  is  founded  on  exceptions  to  the 
indictment":  Commonwealth  vs  Pennsylvania  Railroad  Co., 
72  Pa.  Super.  Ct.,  353,  356.  A  motion  in  arrest  of  judgment, 
therefore,  and  not  a  motion  for  a  new  trial,  would  have  been 
the  proper  motion  to  attack  the  sufficiency  of  the  indictment 
for  defects  appearing  on  its  face:  Commonwealth  vs  Varner, 
74  Pa.  Super.  Ct.  529.  When,  however,  the  motion  to  quash 
the  indictment  was  filed  it  averred,  in  addition  to  the  reason 
above  set  out,  that  the  Act  of  Assembly  was  unconstitutional, 
and  when  the  defendant's  brief  was  presented  to  the  Court, 
February  15,  1922,  no  other  question  was  argued.  The  ques- 
tion of  the  constitutionality  of  the  Act  of  1919  was  not  raised 
at  the  trial.  The  Court  has  not  heretofore  passed  upon  it, 
and  it  is  not  properly  presented  now,  but  in  order  that  no  in- 
justice shall  be  done  the  defendant,  we  waive  these  matters 
of  practice  and  shall  consider  the  question. 

It  is  contended  that  the  Act  of  April  18,  1919,  P.  L.  70,  is 
unconstitutional  because  the  title  is  defective  in  that  (1)  it 
gives  no  notice  that  Section  3  changes  the  burden  of  proof 
and  (2)  that  it  creates  a  new  and  distinct  offense  of  which  no 
notice  is  given  in  the  title. 

The  Act  is  entitled  "An  Act  declaring  it  a  misdemeanor  for 
any  maker  or  drawer,  with  intent  to  defraud,  to  make  or  draw 
or  utter  or  deliver  any  check,  draft,  or  order,  when  such  per- 
son has  not  sufficient  funds  in,  or  credit  with,  the  depository 
upon  which  the  same  is  drawn.'* 

Section  3  provides  as  follows: 

"In  any  prosecution  under  this  act,  the  making  or  drawing 
or  uttering  or  delivering  of  a  check,  draft,  or  order,  payment 
of  which  is  refused  by  the  drawee  because  of  lack  of  funds  or 
credit,  shall  be  prima  facie  evidence  of  intent  to  defraud  and 
of  knowledge  of  insufficient  funds  in,  or  credit  with,  such 
bank,  banking  institution,  trust  company  or  other  depository, 
unless  such  maker  or  drawer  shall  have  paid  the  drawee  there- 
of the  amount  due  thereon,  together  with  interest  and  pro- 
test fees,  within  ten  days  after  receiving  noticeg  that  such 
check,  draft,  or  order  has  not  been  paid  to  the  drawee." 
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(1)  It  is  contended  that  this  Act  is  unconstitutional  be- 
cause the  title  does  not  give  notice  of  the  provision  that  the 
drawing  or  uttering  of  an  instrument  may  be  prima  facie  evi- 
dence of  the  intent  to  defraud.  A  title  to  an  act  is  not  re- 
quired to  be  an  index :  Commonwealth  vs  Jones,  4  Pa.  Super. 
Ct.  362;  Kelley  vs  May  berry  Twp.  154  Pa.  440;  Common- 
wealth vs  Gilligan,  195  Pa.  504;  Rose  vs  Beaver  Co.  204  Pa. 
372.  It  need  not  state  that  it  carries  a  penalty  for  violation 
of  its  provisions :  Commonwealth  vs  Clymer,  217  Pa.  302;  Com- 
monwealth vs  Moore,  2  Pa.  Super.  Ct.  162 ;  Commonwealth  vs 
Beatty,  15  Pa.  Super.  Ct.  5;  Note  to  Ann.  Cas.  1912  D,  157. 
It  need  not  give  notice  of  all  the  machinery  for  carrying  the 
law  into  effect :  Booth  &  Flinn,  Ltd.  vs  Miller,  237  Pa.  297. 

With  these  principles  and  these  cases  in  mind,  the  Superior 
Court,  in  the  case  of  Commonwealth  vs  Berryman,  72  Pa. 
Super.  Ct.  479,  has  decided  that  "it  is  entirely  proper  for  the 
Legislature  to  declare  that  proof,  i.  e.,  evidence,  of  certain 
things,  shall  be  prima  facie  evidence  of  an  intent  to  defraud." 
In  that  case  there  was  no  indication  in  the  title  of  the  provis- 
ion which  made  evidence  of  certain  things  "prima  facie  evi- 
dence" of  an  intent  to  defraud.  Judge  Keller,  after  referring 
to  other  acts  with  a  similar  provision,  said,  page  482 : 

"The  act  in  this  respect  does  not  change  the  rules  of  evi- 
dence nor  specifically  regulate  the  practice  or  jurisdiction  of 
the  courts.  Nor  is  it  defective  in  its  title.  The  title  as  given 
above  is  sufficiently  explicit  to  put  the  public  on  notice  that 
it  was  dealing  with  frauds  on  hotelkeepers  and  innkeepers 
and  providing  penalties  for  violations  of  the  act." 

We  think  this  case  disposes  of  the  contention  that  the  title 
of  the  Act  before  us  is  defective  because  it  gives  no  notice  that 
the  drawing  or  uttering  of  the  check  shall  be  prima  facie 
evidence  of  an  intent  to  defraud  and  of  knowledge  of  insuffi- 
cient funds  to  meet  it. 

(2)  We  are  likewise  convinced  that  there  is  nothing  in  the 
contention  that  the  Act  creates  two  distinct  offenses.  It  is 
argued  that  one  offense  is  created  in  Section  1  and  another 
in  Section  3  of  the  Act.  We  cannot  so  read  it.  The  offense 
is  defined  in  Section  1.  Section  3  deals  entirely  with  the 
question  of  evidence  concerning  which  the  title  need  make  no 
discovery. 

Neither  are  we  impressed  with  the  reasons  assigned  in  the 
motion  for  a  new  trial  but  which  was  not  argued  in  defendant's 
brief,  that  the  indictment  should  have  been  quashed  because 
it  did  not  set  out  that  the  "prosecutor  had  given  the  defend- 
ant ten  days'  notice  to  make  the  alleged  check  good  within  ten 
days."    We  know  of  no  rule  that  requires  the  details  of  mat- 
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ters  of  evidence  to  be  alleged  in  an  indictment.  The  offense 
charged  in  this  indictment  is  in  the  language  of  Section  1  of 
the  Act  of  Assembly,  and  is  abundantly  sufficient  to  sustain 
the  charge.  There  is  nothing  in  Section  3  that  requires  a 
prosecutor  to  give  ten  days'  notice  to  make  the  check  good 
before  beginning  a  prosecution.  Anyone  concerned  may  give 
such  notice.  Even  though  the  notice  were  given  and  the  check 
made  good  within  ten  days,  a  prosecution  could  be  begun,  but 
in  that  event  the  Commonwealth  could  not  rely  on  any  pre- 
sumption. It  would  have  to  affirmatively  prove  the  intent 
to  defraud.  The  effect  of  the  making,  uttering  or  delivering 
of  the  check  with  no  funds  to  meet  it,  in  the  absence  of  any 
notice  to  make  it  good,  is  altogether  a  matter  of  evidence  under 
Section  3  of  this  Act  of  Assembly  which  need  not  be  pleaded 
in  the  indictment. 

The  only  other  reasons  assigned  in  the  motion  for  a  new 
trial  are  that  the  verdict  was  against  the  evidence,  against 
the  law,  and  that  "the  jury  did  not  give  due  weight  and  proper 
consideration  to  the  testimony  of  defendant's  good  reputa- 
tion." No  argument  is  made  in  support  of  these  reasons.  No 
complaint  is  made  of  the  charge.  There  was  enough  evidence 
to  sustain  a  conviction  and  we  cannot  say  that  the  jury  did 
not  give  a  conviction  and  we  cannot  say  that  the  jury  did  not 
not  give  proper  consideration  to  the  testimony  of  the  defend- 
ant's good  reputation. 

After  carefully  considering  all  the  reasons  before  us,  includ- 
ing those  not  properly  assigned  and  those  assigned  but  not 
pressed,  we  are  of  opinion  that  the  trial  was  fair,  and  the 
verdict  proper. 

The  motion  for  a  new  trial  is,  therefore,  overruled  and  the 
District  Attorney  directed  to  move  for  judgment. 
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Foreign  corporations — Employing  capital  in  Pennsylvania — 

Mortgage — Bonus. 

The  purchase,  by  a  foreign  corporation,  of  coal  in  place  in  Penn- 
sylvania is  employing  capital  in  Pennsylvania,  within  the  Act  of 
May  8,  1901,  P.  L.  150,  and  the  corporation  so  employing  its  capital 
is  subject  to  the  payment  of  bonus  as  provided  by  that  act. 

The  fact  that  a  foreign  corporation,  purchasing  coal  in  place  in 
Pennsylvania,  gives  a  mortgage  for  the  greater  part  of  the  purchase 
price  does  not  relieve  it  from  the  payment  of  bonus  on  the  sum  repre- 
sented by  the  mortgage. 

The  capital  of  a  foreign  corporation  is  as  effectually  employed  in 
Pennsylvania  when  it  is  used  for  the  purchase  of  pro,perty  for  future 
corporate  uses  as  it  would  be  if  the  property  purchased  was  actually 
applied  to  such  purposes. 
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In  Pennsylvania  a  mortgage  is,  both  in  law  and  in  equity,  only  a 
security  for  the  payment  of  money  and  passes  no  title  to  the  land. 
The  mortgagor  is  the  owner  of  the  land. 

Appeal  from  settlement  for  bonus  on  capital,  of  a  foreign 
corporation,  employed  in  Pennsylvania.  C.  P.  Dauphin  Coun- 
tl  No.  76  Commonwealth  Docket  1920. 

Geo.  E.  Alter,  Attorney  General,  and  Frank  M.  Hunter, 
Deputy  Attorney  General,  for  plaintiff. 

Thorp  &  Stewart,  for  defendant. 

Haxgest,  P.  J.,  March  8,  1922. 

This  case  comes  before  us  upon  an  appeal  from  a  settle- 
ment for  bonus  made  by  the  Auditor  General  and  approved 
by  the  State  Treasurer  October  8,  1920.  By  a  stipulation  filed 
a  trial  by  jury  was  dispensed  with  and  the  case  submitted  to 
the  decision  of  the  Court  pursuant  to  the  provisions  of  the 
Act  of  April  22,  1874,  P.  L.  109. 

FACTS 

The  material  facts,  which  have  been  agreed  upon,  are  as 
follows : 

1.  The  Weirton  Steel  Company  is  a  corporation  of  the 
State  of  West  Virginia,  and  was  registered  to  do  business  in 
Pennsylvania  April  19,  1920. 

2.  By  deed  dated  March  5,  1920,  the  company  purchased  the 
coal  underlying  a  tract  of  land  in  Fayette  County  at  a  price 
of  $2,000,000,  paying  therefor  $300,000  in  cash,  and  giving  a 
mortgage  for  the  balance  of  said  purchase  price  to  secure  a 
purchase  money  bond  issue,  payable  in  fifteen  annual  instal- 
ments. 

3.  The  value  of  the  property  so  purchased  and  owned  by 
the  company  and  located  in  the  State  of  Pennsylvania  is 
$2,000,000. 

4.  The  property  is  not  being  worked  at  the  present  time 
but  defendant  proposes  to  mine  said  coal  in  the  future. 

DISCUSSION 

The  Commonwealth  contends  that  the  property  of  the  com- 
pany located  in  Pennsylvania,  being  worth  $2,000,000,  repre- 
sents capital  actually  employed  within  the  State  of  Pennsyl- 
vania upon  which  bonus  is  collectible.  The  defendant  con- 
tends, on  the  other  hand,  that  because  a  mortgage  was  given 
for  $1,700,000  at  the  time  of  the  purchase,  and  only  $300,000 
was  paid  in  cash  therefor,  bonus  is  chargeable  only  upon  said 
$300,000. 
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Section  1  of  the  Act  of  May  8,  1901,  P.  L.  150,  provides : 
"All  corporations,  limited  partnerships  or  joint  stock  asso- 
ciations, except  foreign  insurance  companies,  chartered  or 
created  by  or  under  the  laws  of  any  other  state,  or  of  the 
United  States,  or  of  any  foreign  country,  *  *  *  which 
have  any  part  of  their  capital  actually  employed  wholly  with- 
in this  state,  in  addition  to  complying  with  the  laws  now  in 
force  as  to  such  corporations,  limited  partnerships  or  joint 
stock  associations,  shall  pay  to  the  state  treasurer,  for  the  use 
of  the  Commonwealth,  a  bonus  of  one-third  of  one  per  centum 
upon  the  amount  of  their  capital  actually  employed  or  to  be 
employed  wholly  within  the  State  of  Pennsylvania,  and  a  like 
bonus  upon  each  subsequent  increase  of  capital  so  employed." 

The  question,  therefore,  is  whether  the  $1,700,000  invested 
in  coal  in  place  in  Pennsylvania  is  "capital"  of  the  corporation 
and  whether  such  capital  is  "employed"  in  Pennsylvania. 

It  has  been  settled  by  a  number  of  decisions  of  this  Court 
that  the  word  "capital"  as  used  in  the  bonus  Act  of  May  8, 
1901,  means  property  or  assets  employed  in  the  State,  and  that 
the  bonus  is  not  determined  upon  the  proportionate  value  of 
the  company's  capital  stock  here  employed:  Commonwealth 
vs  The  Imperial  Pneumatic  Tool  Co.,  20  Dau.  Co.  Rep.  1 ; 
Commonwealth  vs  Tonopah  Mining  Co.,  12  Dau.  Co.  Rep.  91 ; 
Commonwealth  vs  Mountain  Ice  Co.,  16  Dau.  Co.  Rep.  38; 
Commonwealth  vs  The  Hoover  &  Smith  Co.,  20  Dau.  Co.  Rep. 
80;  Commonwealth  vs  Andrews  &  Hitchcock  Iron  Co.,  20 
Dau.  Co.  Rep  143;  Commonwealth  vs  Schwarschild  &  Sulz- 
berger Co.,  20  Dau.  Co.  Rep.  6.  affirmed  in  259  Pa.  130. 

It  is  argued  that  because  the  $1,700,000  was  raised  by  a 
mortgage  given  for  that  portion  of  the  purchase  price,  such 
sum  does  not  represent  the  capital  of  the  corporation  and  it  is 
further. contended  that  the  legal  mortgage  is  a  conveyance  of 
the  land  and  the  land  having  been  conveyed  to  the  mortgagee, 
cannot  be  employed  in  Pennsylvania  so  as  to  subject  the  value 
of  the  land  to  bonus. 

In  some  of  the  earlier  cases  it  was  decided  that  under  cer- 
tain circumstances  and  for  certain  purposes  a  mortgage  was 
a  conveyance  of  land  and  vested  the  legal  title  in  the  mortga- 
gee, but  no  situation  to  which  any  of  those  earlier  cases  ap- 
plied is  present  in  this  case,  and  it  is  not  necessary  to  review 
them.  As  early,  however,  as  1829,  the  Supreme  Court,  in  the 
case  of  Rickert  et  al  vs  Madeira,  1  Rawle  325,  said,  page  328 : 

"The  whole  result  of  the  cases  is,  that  a  mortgage,  although 
in  form  a  conveyance  of  land,  is  in  substance  but  a  security  for 
the  payment  of  money;  and  the  debt  being  paid,  or  in  any 
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manner  extinguished,  the  mortgagee  becomes  a  trustee  for  the 
mortgagor." 

In  Shields  vs  Pittsburgh,  252  Pa.  74,  "affirmed  on  the  opin- 
ion of  the  learned  Court  below",  it  is  said,  page  76 : 

"In  Pennsylvania,  a  mortgage  is,  both  in  law  and  equity, 
only  a  security  for  the  payment  of  money  and  passes  no  title 
to  the  land.  The  mortgagor  is  the  owner  of  the  land:  Rickert 
and  Another  vs  Madeira,  1  Rawle  325;  Lennig's  Estate,  52 
Pa.  135;  Jackson  vs  Pittsburgh,  36  Pa.  Superior  Ct.  274." 

It  therefore  follows  that  the  defendant  company  is  the  owner 
of  the  coal  underlying  the  tract  of  land  in  Fayette  County 
and  has  not  conveyed  that  land.  The  real  estate  is  in  the 
possession  of  the  corporation.  It  may  use  it  when  and  in  such 
way  as  it  sees  fit.  We  do  not  think  that  the  fact  that  it  is 
mortgaged  offers  any  relief  from  the  payment  of  bonus.  While 
a  bonus  is  not  a  tax,  but  the  payment  for  a  privilege  of  en- 
joying and  using  property  in  the  State,  there  is  some  analogy 
in  principle  with  the  tax  on  real  estate.  The  owner  of  real 
estate  cannot  deduct  the  amount  of  his  mortgage  encumbrance 
from  the  value,  to  reduce  his  tax  on  the  property  which  he 
owns  and  uses. 

Nor  can  it  be  successfully  contended  that  because  the  money 
has  been  obtained  from  bondholders  by  giving  the  mortgage 
as  security,  the  amount  represented  by  such  bonds  secured  by 
the  mortgage  is  not  the  capital  of  the  corporation.  The 
capital  of  a  corporation  may  be  supplied  both  by  bondholders 
and  by  stockholders.  The  term  "capital"  is  not  always  synono- 
mous  with  "capital  stock" :  Commonwealth  vs  Imperial  Pneu- 
matic Tool  Co.,  20  Dau.  Co.  Rep.  1. 

In  the  case  of  Commonwealth  vs  Mountain  Ice  Co.,  16  Dau. 
Co.  Rep.  38,  the  defendant,  a  foreign  corporation,  was  engaged 
in  the  harvesting  of  natural  ice  in  this  State.  It  had  previously 
paid  a  bonus  on  the  amount  of  capital  employed  during  the 
preceding  year.  All  of  the  increase  represented  in  this  case, 
which  the  Commonwealth  contended  was  capital  employed, 
was  borrowed  from  banks  of  this  State.  The  late  Pres^dent- 
Judgre  Kunkel  said : 

"We  do  not  see  why  the  monev  so  borrowed  and  used  in 
its  business  should  not  be  considered  caoital.  It  is  propertv 
actually  used  and  employed  in  the  exercise  of  the  defendant's 
corporate  purpose  and  we  think  falls  within  the  language  of 
the  statute.  *  *  *  *  There  is  nothing  in  the  statute 
which  requires  the  employment  of  the  capital  or  property  to 
be  permanent.  The  statute  seems  to  make  all  capital  of  a 
foreign  corporation  actually  employed  within  the  state,  either 
for  a  short  or  long  time,  subject  to  the  bonus." 
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Suppose  the  $1,700,000  represented  by  this  mortgage  had 
been  used  for  other  purposes  of  the  corporation  outside  of 
Pennsylvania,  instead  of  being  applied  in  payment  for  the 
land.  Could  it  be  said  that  because  the  land  was  encumbered 
with  this  mortgage  the  amount  of  the  mortgage  did  not  rep- 
resent capital?  It  would  certainly  represent  property  in  Penn- 
sylvania and  property  is  capital. 

This  discussion  may  be  simplified  by  a  further  illustration: 
Let  us  assume  that  a  foreign  corporation  owned  a  great  steel 
manufacturing  plant  located  and  operated  in  Pennsylvania, 
which  cost  $50,000,000  and  it  had  placed  upon  that  property 
a  mortgage  to  secure  bonds  to  the  amount  of  $40,000,000  which 
were  held  by  non-residents  of  Pennsylvania.  Could  it  be  con- 
tended that  the  $50,000,000  plant  was  not  property,  and,  there- 
fore, was  not  capital  employed  in  Pennsylvania,  because  it 
was  built  with  money  furnished  through  the  security  of  a 
-K^rtgage?  Let  us  further  suppose  that  two  foreign  corpora- 
tions owned  manufacturng  plants  side  by  side  in  Pennsylvania 
each  worth  $10,000,000,  with  a  mortgage  of  $8,000,000  securing 
bonds  to  that  amoimt  on  one,  and  no  indebtedness  on  the  other. 
If  the  theory  advanced  by  the  defendant  could  be  applied,  the 
one  corporation  while  enjoying  the  privilege  of  operating  a 
plant  and  employing  $10,000,000  capital,  would  pay  a  bonus 
on  v$2,000,00  because  it  had  mortgaged  the  plant  for  $8,000,000, 
while  the  other  would  be  required  to  pay  a  bonus  on  the  full 
amount  of  $10,000,000.  These  illustrations  demonstrate  that 
no  such  situation  could  possibly  have  been  contemplated  by 
the  Act  of  Assembly  wh^ch  imposes  a  bonus  upon  the  amount 
of  the  capital  employed  in  Pennsylvania  and,  as  heretofore 
pointed  out,  capital  in  this  connection  represents  the  property 
so  employed. 

In  the  case  of  Commonwealth  vs  The  Imperial  Pneumatic 
Tool  Co.,  20  Dau.  Co.  Rep.  1,  Judge  Kunkel  called  attention 
to  the  difference  in  the  method  applied  in  fixing  the  bonus  of 
domestic  corporations  and  that  applied  under  the  Act  of  1901 
to  foreign  corporations.  He  observed  that  the  bonus  was  im- 
posed upon  the  capital  and  not  on  the  capital  stock  of  a  for- 
eign corporation,  and  after  calling  attention  to  the  fact  that 
the  amount  of  bonus  is  fixed  on  the  authorized  capital  stock 
of  domestic  corporations,  and  on  any  actual  increase  thereof,  at 
the  time  when  the  capital  stock  is  authorized,  and  before  there 
is  any  opportunity  to  encumber  it  by  indebtedness,  he  said : 

"Consequently  it  makes  no  substantial  difference  in  their 
case  whether  the  bonus  be  computed  on  the  capital  stock  or 
property,  but  this  is  not  so  in  the  case  of  foreign  companies. 
Usually  the  value  of  the  property  employed  by  them  in  this 
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state,  when  the  bonus  is  computable,  is  considerably  greater 
than  either  the  nominal  or  actual  value  of  the  proport'on  of 
their  capital  stock  represented  here.  The  actual  value  of  the 
stock  is  affected  by  indebtedness  and  other  considerations  in- 
fluencing value.  In  such  instances,  if  'capital'  were  held  to 
mean  capital  stock,  the  basis  for  the  computation  of  bonus 
would  be  more  favorable  to  the  foreign  companies.  We  arc 
not  convinced  that  such  a  result  was  intended  by  the  statute. 
But  if  the  word  be  given  its  primary  meaning,  the  basis  would 
be  practically  the  same  for  both  classes  of  companies." 

Is  the  purchase  of  coal  underlying  a  tract  of  land  in  Penn- 
sylvania, which  coal  was  purchased  for  the  future  uses  of  the 
corporation,  although  not  at  present  being  used,  the  employ- 
ment of  capital  within  the  State? 

We  think  that  question  has  been  fully  answered  in  the  case 
of  Commonwealth  vs  The  Andrews  &  Hitchcock  Iron  Com- 
panv,  supra,  wherein  Judge  Kunkel  said,  page  145 : 

"The  test  of  liability  for  the  capital  stock  tax  is  doing  busi- 
ness, or  its  equivalent,  having  capital  employed  or  used  in  this 
state  in  the  exercise  of  a  corporate  power  and  for  a  corporate 
purpose,  Com.  vs  Standard  Oil  Co.,  101  Pa.  119,  and  Com.  vs 
Tonooah  Mining  Co.,  12  Dau.  Co.  Rep,  95.  The  defendant, 
exercising  a  corporate  power,  purchased  the  coal  in  place  and 
the  surface  land  and  owned  them.  Its  capital  stock  was  rep- 
resented here  by  them.  Its  capital  was  invested  in  and  em- 
ployed to  purchase  them.  We  see  no  sound  reason  for  the 
cla'm  that  its  capital  was  not  employed  here.  It  was  employed 
in  this  state  just  as  much  as  the  capital  which  it  used  and  em- 
ployed in  purchasing  its  plant  in  the  state  of  Ohio  was  em- 
ployed in  that  state.  The  employment  contemplated  by  the 
Act  is  not  limited  to  the  employment  and  use  of  the  propertv 
purchased  and  owned,  but  extends  to  the  investment  or  use  of 
the  capital  in  acquiring  the  propertv.  If  this  were  not  so,  a 
foreign  corporat^'on  could  frequently  have  in  this  State  with- 
out taxation  a  large  amount  of  property  for  its  corporate  pur- 
poses, which  was  not  actuallv  beine  used,  but  which  was  re- 
ceiving the  protection  of  the  laws  of  the  state.  To  meet  such 
a  case  the  le^rislation  provided  that  if  the  company's  capital 
was  invested  in  the  pronerty  or  employed  in  acnuirine  it.  its 
capital  stock  represented  by  such  capital  should  be  subject  to 
taxation." 

We  are  not  unmindful  that  the  case  of  Common v/ealth  vs 
Andrev/s  &  Hitchcock  Iron  Companv  involved  the  tax  on 
capital  stock,  but  we  think  the  principles  which  ann^'  to  thr^ 
ascertainment  of  what  is  propertv  employed  in  the  St^tp  ^re 
the  same  whether  applied  to  capital  stock  or  bonus.    In  that 
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case,  as  in  this,  the  company  had  opened  no  mines  nor  con- 
ducted any  mining  operations  on  the  land.  For  the  reasons  so 
clearly  given  by  the  late  President-Judge  of  this  Court,  we 
think  the  capital  is  just  as  effectually  employed  when  it  is  used 
for  the  purchase  of  coal  or  property,  for  future  corporate  uses, 
as  it  would  be  if  the  coal  or  land  purchased  were  being 
presently  put  to  such  uses. 

CONCLUSION 
For  these  reasons  we  conclude: 

1.  That  the  coal  in  place  and  land,  purchased  and  owned 
by  the  defendant  company,  represents  the  capital  of  the  de- 
fendant company  within  the  meaning  of  the  Act  of  May  8, 
1901,  P.  L.  150. 

2.  That  the  purchase  of  such  coal  in  place  and  land  for 
the  future  uses  of  the  company,  represents  capital  employed 
in  the  state. 

3.  The  fact  that  the  corporation  has  mortgaged  the  proper- 
ty does  not  relieve  it  from  the  payment  of  the  bonus  to  the 
extent  of  the  amount  represented  by  the  mortgage. 

4.  That  the  Commonwealth  is  entitled  to  recover,  as  fol- 
lows: 

Capital  employed  wholly  within  the  State,  $2,000,000. 
Bonus  at  the  rate  of  one-third  of  one  per  cent $6,666.67 

Credit  by  payment  on  account 1,000.00 

'  $5,666.67 
Interest  from  Dec.  8,  1920 425.00 

$6,091.67 
Attorney  General's  commission  of  5%  304.58 

Total $6,396.25 

For  which  sum  judgment  is  hereby  directed  to  be  entered  in 
favor  of  the  Commonwealth  and  against  the  defendant,  unless 
exceptions  be  filed  within  the  time  limited  by  law. 
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Commonwealth  of  Pennsylvania  ex  relatione  Robert  A.  Hen- 
derson vs  George  E.  Alter,  Attorney  General  of  Pennsyl- 
vania. 

Elections — Contests — Attorney  General — Discretion — 

Act  of  May  19,  1874. 

Under  the  act  of  May  19,  1874,  P.  L.  208,  relative  to  contested 
elections,  the  Attorney  General  has  discretion  to  detrmine  whether  a 
petition  presented  to  him  makes  out  a  prima  facie  case,  and  whether 
it  was  presented  in  good  faith. 

Mandamus.  C.  P.  Dauphin  County,  No.  1  Commonwealth 
Docket  1922. 

J.  Dress  Pannell,  Thomas  H.  Greevy  and  W.  M.  Hender- 
son, for  plaintiff. 

Geo.  Ross  Hull,  Deputy  Attorney  General,  for  defendant. 

Hargest,  P.  J.,  March  9,  1922. 

This  is  a  proceeding  in  mandamus.  The  relator  and  Hon- 
orable Thomas  J.  Baldridge  were  candidates,  at  the  general 
election  held  November  8,  1921,  for  the  office  of  Judge  of  the 
Twenty-fourth  Judicial  District,  comprising  Blair  County. 
The  Board  of  Return  Judges  certified  that  Thomas  J.  Bald- 
ridge received  a  plurality  of  342  votes.  Within  thirty  days 
after  the  said  election  a  petition,  signed  by  more  than  filty 
qualified  electors  of  said  Judicial  District  who  had  voted  at 
said  election,  accompanied  by  the  affidavits  of  more  than  ten 
of  them,  was  presented  to  the  Attorney  General,  averring  that 
the  election  was  undue  and  the  return  false  in  declaring  and 
returning  the  said  Thomas  J.  Baldridge  as  duly  elected,  and 
praying  that  process  may  issue  in  accordance  with  the  Act 
of  Assembly,  so  that  it  "may  be  decided  which  of  the  candi- 
dates voted  for  as  aforesaid  has  received  the  greatest  number 
of  legal  votes  and  is  entitled  to  said  office." 

The  petition  averred  that  the  election  was  conducted  in 
flagrant  violation  of  the  law,  in  twenty-eight  districts  in  the 
county,  because  of  the  absence  of  guard  rails,  and,  in  several 
of  the  districts,  the  failure  to  equip  the  rooms,  in  other  respects, 
as  the  law  requires ;  that  the  entire  vote  of  such  districts  should 
be  eliminated  from  the  count;  that  if  this  were  done,  the  re- 
turns would  show  that  of  the  votes  legally  cast  Thomas  J. 
Baldridge  received  7,095  and  Robert  A.  Henderson  8,995,  mak- 
ing a  plurality  of  1900  votes  for  Robert  A.  Henderson  over 
Thomas  J.  Baldridge.  All  of  the  election  districts  so  com- 
plained about  returned  a  larger  number  of  votes  for  Thomas 
J.  Baldridge  than  were  returned  for  the  relator. 
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The  Attorney  General  declined  to  entertain  the  petition, 
whereupon  the  petition  for  mandamus  was  presented  to  this 
Court  and  an  alternative  writ  thereon  awarded.  The  Attor- 
ney General  made  a  return  thereto,  saying  that  he  had  exer- 
cised the  official  discretion  vested  in  him  and  had  concluded 
that  the  petition  was  not  self-sustaining;  that  the  petition  on 
its  face  was  manifestly  defective  in  that  it  did  not  show, 
prima  facie,  that  if  a  contest  were  instituted  there  would  be 
a  change  in  the  result  of  the  election,  and  that  it  did  not  have 
the  clear  impress  of  good  faith. 

Therefore,  the  question  before  us  is,  whether,  in  a  proceed- 
ing of  this  character,  the  Attorney  General  has  any  discretion 
and  if  so,  whether  that  discretion  has  been  abused. 

The  petition  was  presented  to  the  Attorney  General  under 
the  Act  of  May  19,  1874,  P.  L.  208,  which  is  entitled :  "An  Act 
designating  the  several  classes  of  contested  elections  in  this 
Commonwealth  and  providing  for  the  trial  thereof.''  Section 
6,  provides,  in  part,  as  follows : 

**Upon  the  petition  in  writing  of  at  least  fifty  qualified  elec- 
tors of  the  district  for  which  the  person  whose  election  is  con- 
tested was  returned  as  elected,  accompanied  by  the  affidavit 
of  not  less  than  ten  of  such  petitioners,  being  presented  in  due 
form  to  the  Attorney  General  of  the  Commonwealth,  com- 
plaining of  an  undue  election  or  false  return  of  any  president 
or  additional  law  judge  of  any  judicial  district  of  the  Com- 
monwealth, the  attorney  general  shall  immediately  notify  the 
governor  thereof,  who  shall,  without  delay,  direct  the  three 
president  judges  residing  nearest  to  the  court  house  of  the 
county  comprising  the  district,  *  *  *  to  convene, 
without  delay,  the  court  of  common  pleas  of  such  county,  and 
proceed  to  hear  and  determine  the  complaint  of  the  said  peti- 
tion; and  after  such  hearing  the  said  judges  shall,  with  no 
unnecessary  delay  decide  which  of  the  candidates  voted  for 
received  the  greatest  number  of  legal  votes,  and  is  duly  en- 
titled to  the  office.'' 

Section  18  provides  that  "the  petition  shall  concisely  set 
forth  the  cause  of  complaint,  showing  wherein  it  is  claimed 
the  election  is  undue  or  illegal." 

The  relator  claims  that  the  language  of  the  statute  is  man- 
datory and  upon  the  receipt  of  this  petition,  signed  by  at  least 
fifty  qualified  electors  with  the  affidavits  of  at  least  ten  of  them, 
there  was  nothing  for  the  Attorney  General  to  do  but  to  notify 
the  Governor,  because  the  petition  showed  the  absence  of 
guard  rails  properly  placed  in  twenty-eight  election  districts. 
The  petitioner  relies  upon  Cramer's  Election  Case,  248  Pa.  208, 
which  decides  that  the  provisions  of  the  Act  of  June  10,  1893, 
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P.  L.  419,  relating  to  the  arrangement  of  rooms  in  which 
elections  are  held,  are  mandatory  and  where  they  have  been 
disregarded  without  excuse  or  justification,  the  ballots  cast 
will  be  void  and  the  returns  from  such  places  cannot  be  proper- 
ly counted.  It  is  argued,  however,  by  counsel  for  defendant, 
that  the  Supreme  Court  itself  has  since  ignored  the  decision 
in  Cramer's  Election  Case  (Commonwealth  vs  Kelley,  255  Pa. 
475,  West  Mahanoy  Twp.  Contested  Election,  258  Pa.  176), 
because  that  case  was  so  thoroughly  at  variance  with  the 
principle  theretofore  settled,  to  the  effect  that  unless  the  law 
declares  a  specific  irregularity  to  be  fatal,  the  entire  return 
would  not  be  vitiated :  Wheelock's  Petition,  82  Pa.  297;  Krick- 
baum's  Contested  Election,  221  Pa.  521 ;  Knight  vs  Couders- 
port  Boro.  246  Pa.  284.  Whatever  we  may  think  of  it,  the 
Cramer  case  stands  unreversed  and  confronts  us  as  a  silent 
but  authoritative  sentinel,  pointing  the  path  which  we  must 
follow,  if  the  facts  lead  us  that  way.  If,  therefore,  we  come 
to  the  question  as  to  whether  the  irregularities  in  equipping 
the  polling  places  make  the  return  from  such  places  void,  we 
would  be  bound  by  the  decision  in  Cramer's  Election  case. 

Our  first  inquiry,  however,  is :  What  discretion,  if  any,  does 
the  Attorney  General  possess?  It  is  true,  the  Act  of  Assembly 
says  he  "shall  immediately  notify  the  Governor"  upon  such 
petition  "being  presented  in  due  form.*'  We  shall  not  stop  to 
inquire  whether  "due  form"  means  "sufficient",  "proper",  or 
"legal."  Under  Section  6  of  the  Act,  the  thing  to  be  com- 
plained of  is  "an  undue  election  or  false  return",  and  in  Section 
18  the  petition  is  required  to  state  "wherein  it  is  claimed  the 
election  is  undue  or  illegal."  So  that,  in  any  event,  the  At- 
torney General,  under  the  Act  itself,  has  the  duty  of  determin- 
ing whether  the  petition  is  "in  due  form."  Undoubtedly  this 
gives  the  Attorney  General  the  right  to  determine  whether 
the  petition  is  in  the  proper  form  or  sufficient  in  form,  to  re- 
quire a  notice  to  the  Governor,  thereof. 

But,  aside  from  the  language  of  the  Act,  does  not  the  At- 
torney General,  by  virtue  of  his  office,  have  any  discretion 
with  reference  to  such  petition?  He  is  the  chief  law  officer 
of  the  Commonwealth  and,  in  many  respects,  a  custodian  of 
the  rights  of  the  people.  Can  it  be  that  merely  because  of  the 
use  of  the  word  "shall",  which  is  not  always  intended  to  be 
mandatory,  he  is  a  mere  automaton,  or  conduit,  through  which 
the  petition  reaches  the  Governor?  If  the  petition  was  not  to 
receive  any  inspection  except,  perchance,  that  it  have  the  affi- 
davits of  at  least  ten  electors,  why  is  it  to  be  presented  to  the 
Attorney  General?    If  the  Attorney  General  was  not  to  give 
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it  the  scrutiny  which  his  high  office  implies,  it  could  readily 
have  been  transmitted  in  the  first  instance  to  the  Governor. 

The  case  of  Cheetham  vs  McCormick,  178  Pa.  186,  involved 
language  quite  as  mandatory  upon  the  Attorney  General  as 
the  language  of  the  Act  of  1874.  That  case  involved  the  in- 
terpretation of  the  Act  of  May  7,  1887,  P.  L.  94,  entitled  "An 
act  to  enforce  against  railroad  corporations  the  provisions  of 
Section  seven  of  article  sixteen  of  the  Constitution".  Section 
4  provides  that,  upon  complaint  of  any  stockholders  in  any 
railroad  company  or  of  any  reputable  citizen  resident  in  the 
region  traversed  by  the  line  of  railroad  of  such  company,  that 
''the  said  company  is  about  to  issue  or  has  issued  since  the 
passage  of  this  Act,  either  stock,  or  bonds,  or  other  certificates 
of  indebtedness,  in  contravention  of  the  provisions  of  this  Act, 
or  of  Section  seven  of  article  sixteen  of  the  constitution  *  * 
it  shall  be  the  duty  of  the  said  Attorney  General,  at  once,  to 
institute  proper  proceedings  at  law,  or  in  equity,  or  both,  in 
the  name  of  the  Commonwealth,  to  enforce  the  provisions  of 
this  act,  and  to  restrain  and  prevent  the  company  from  con- 
summating, or  continuing  any  act,  or  acts,  so  alleged  to  have 
been  done,  or  to  be  contemplated,  in  viloation  of  the  terms  of 
this  act." 

This  Court,  through  Judge  Simonton,  held  that  the  Act  was 
mandatory  and  that  the  Attorney  General  had  no  discretion 
thereunder.  The  Supreme  Court,  however,  held  that  the  At- 
torney General  had  discretion  to  ascertain  whether  a  prima 
facie  case  had  been  made  out.  Mr.  Justice  Williams  said,  page 
193: 

"Have  the  complainants  a  prima  facie  case  is  the  question 
which  the  legislature  has  not  conclusively  settled,  and  which 
is  therefore  open  for  consideration  by  him.  If  after  they  have 
presented  for  h's  consideration  facts  that  justify  their  com- 
plaint he  still  refuses  to  proceed,  it  may  well  be  urged  that 
he  is  not  exercising  the  sound  discretion  of  a  public  officer. 

♦         4c         3|c         4c 

• 

Before  the  Attorney  General  is  subject  to  a  writ  of  man- 
damus to  compel  him  to  proceed  under  the  Act  of  1887,  he 
has  a  right  to  know  the  strength  of  the  case  he  is  asked  to 
present  in  the  name  of  the  Commonwealth;  and  unless  the 
petitioner  shows  a  prima  facie  case  under  the  statute  when  a 
mandamus  is  asked  for,  it  should  be  presumed  that  the  re- 
fusal of  the  Attorney  General  rested  on  his  conclusion  from  all 
the  facts  before  him  that  the  complaint  could  not  be  sustained 
by  proof." 

It  is  argued  that  the  case  of  Cheetham  vs  McCormick,  supra, 
does  not  control  this  case  because  in  that  case  the  litigation. 
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if  begun,  would  have  to  be  in  the  name  of  the  Commonwealth 
and  the  costs  might  fall  on  the  Commonwealth;  that  it  was 
the  Commonwealth's  case.  Litigation  under  the  Act  of  1887 
would  undoubtedly  be  the  Commonwealth's  case,  but  a  contest 
under  the  Act  of  1874  would  be  the  people's  case.  The  public 
interest  is  quite  as  much  involved  in  the  one  as  in  the  other. 
If  anything,  the  public  interest  is  more  concerned  with  the 
election  of  a  judge  than  with  the  legality  of  a  bond  issue.  We 
see  no  reason  why  the  Attorney  General  may  have  the  right 
to  use  his  discretion  under  the  mandatory  language  of  the  Act 
of  1887  and  be  denied  the  right  to  any  discretion  under  the 
same  mandatory  language  of  the  Act  of  1874. 

Judge  Simonton  came  to  this  conclusion  in  the  case  of  Com- 
monwealth, ex  rel.  Smith  vs  McCormick,  Attorney  General, 
22  C.  C.  322,  2  Dau.  Co.  Rep.  46,  which  involved  a  petition 
for  a  mandamus  against  the  Attorney  General  because  he  de- 
clined to  transmit  a  petition  to  the  Governor  as  provided  by 
Section  6  of  the  Act  in  question  here.  Judge  Simonton,  after 
referring  to  the  case  of  Cheetham  vs  McCormick,  supra,  said : 

"The  attorney-general  now  contends  that  the  language  of 
act  of  1874,  relied  upon  by  the  petitioner,  is  not  more  manda- 
tory than  that  construed  in  the  case  above  cited,  and  that  un- 
der it,  it  is  his  right  and  his  duty,  before  transmitting  the  pe- 
tition to  the  Governor,  to  determine  whether  a  prima  facie 
case  for  a  contest  is  presented  by  the  petition;  and  he  avers 
that  his  refusal  to  transmit  the  petition  is  based  upon  his 
finding  that  no  such  prima  facie  case  is  presented. 

We  are  unable  to  see  what  purpose  would  be  served  by 
requiring  the  petition  to  be  presented  to  the  attorney-general 
if  his  sole  duty  were  to  transmit  it  to  the  governor,  and  we 
think  the  principle  of  the  case  above  cited  ought  to  apply 
here." 

In  Contested  Election  of  Harry  White,  4  Dist.  Rep.  363, 
Judges  Doty,  Rayburn  and  Barker  said,  in  passing  upon  the 
motion  to  quash  tRe  proceeding: 

"Without  going  into  detail,  it  is  sufficient  to  say  that  the 
motion  was  refused  because  we  regard  the  petition  as  embrac- 
ing everything  that  is  necessary  under  the  Act  of  Assembly, 
and  because  it  had  already  been  adjudged  in  due  form  by  the 
attorney-general,  whose  duty  it  was  to  determine  whether  or 
not  the  petition  was  sufficient." 

We  think,  therefore,  that  the  Attorney  General,  by  virtue 
of  his  office,  has  discretion  to  the  extent  of  determining 
whether  a  prima  facie  case  has  been  made  out. 

The  only  question  remaining  is  whether  the  Attorney  Gen- 
eral has  acted  arbitrarily  or  abused  that  discretion.    In  giving 
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his  reasons  for  the  refusal  to  transmit  the  petition,  which 
reasons  are  made  part  of  his  return  to  this  writ,  the  Attorney 
General  says,  among  other  things : 

**The  petition  does  not  purport  to  give  all  the  districts  where 
the  arrangement  or  equipment  was  defective.  If  the  districts 
named  were  the  only  ones  affected,  or  the  only  ones  known 
to  the  petitioners,  it  would  have  been  very  easy  to  so  aver, 
but  there  is  no  such  averment.  Moreover  in  response  to 
my  inquiry,  at  the  oral  argument,  counsel  for  the  petitioners 
stated  that  the  conditions  complained  of  extended  to  dis- 
tricts which  were  carried  by  Mr.  Henderson.  *  *  *  * 
Upon  the  petitioners  rests,  very  clearly,  the  burden  of  justify- 
ing the  summoning  of  the  tribunal.  To  give  only  some  of  such 
districts  when  there  are  others,  to  give  only  the  districts  car- 
ried by  one  candidate  and  suppress  the  fact  of  other  such  dis- 
tricts carried  by  the  other  candidate,  does  not  seem  to  have 
the  clear  impress  of  good  faith.  It  surely  cannot  be  contend- 
ed that  the  petition  is  self-sustaining,  showing  that  a  contest 
could  change  the  result  of  the  election.  I  think  where  this  is 
not  shown,  as  clearly  and  positively  as  the  nature  of  the  case 
admits,  the  Attorney  General  should  refuse  to  set  in  motion 
the  expensive  machinery  provided  for  the  correction  of  results. 
In  this  respect  I  think  the  petition  in  this  case  is  manifestly 
defective." 

Counsel  for  relator,  while  admitting  at  the  oral  argument 
before  us,  as  he  admitted  to  the  Attorney  General,  that  there 
were  other  districts  than  the  twenty-eight  mentioned  in  this 
petition  which  were  without  guard  rails,  argued  that  they  were 
not  bound  to  anticipate  a  defense,  and  that  there  is  a  presump- 
tion that  all  the  other  districts  were  regular.  This  argument 
involves  the  attitude  which  the  petitioners  before  the  Attorney 
General  assumed  in  asking  for  this  contest.  If  they  were 
private  litigants  and  if  the  relator  here  was  concerned  in  pri- 
vate litigation,  the  sufficiency  of  the  pleadings  should  be  judged 
by  the  rules  applicable  to  private  litigation,  but  this  is  a  matter 
in  which  the  public  is  concerned  and  the  public  interest  must 
be  considered. 

In  Wylie^s  Appeal,  239  Pa.  510,  512,  it  is  said: 

"In  no  proper  sense  can  an  election  contest  be  regarded  in 
the  nature  of  litigation  between  private  parties,  and  the  rule 
as  to  the  interest  a  private  litigant  must  have  has  no  proper 
application  to  an  election  contest  in  which  the  public  has  an 
entirely  different  kind  of  an  interest,  although  a  vital  one  to 
the  maintenance  of  good  government.  As  was  said  by  Mr. 
Justice  Williams,  in  Mock  vs  Conrad,  155  Pa.  586,  598:  *It 
is  very  clear,  therefore,  that  a  contested  election  is  not  a  matter 
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of  private  litigation  between  rival  candidates  for  office,  but 
an  official  inquiry  made  at  the  instance  and  on  behalf  of  the 
electors  for  the  purpose  of  ascertaining  whether  the  returns 
made  by  the  election  officers  correctly  represent  the  votes 
cast/  This  is  the  spirit  in  which  the  act  of  1874  should  be  in- 
terpreted, and  when  so  construed  the  words  of  the  act  upon 
which  the  present  controversy  depends  must  be  .understood 
to  mean  just  what  they  say."  Snodgrass'  Case,  267  Pa.  494, 
499. 

The  petition  in  this  case,  while  averring  generally  that  an 
undue  election  was  held,  avers  that  instead  of  Thomas  J. 
Baldridge  having  received  a  plurality  of  342  votes  over  the  re- 
lator, the  relator  received  a  plurality  of  1900  votes,  legally 
cast,  over  the  said  Thomas  J,  Baldridge,  **as  shown  by  the 
averments  hereinafter  set  forth."  After  pointing  out  the  ir- 
regularities in  the  twenty-eight  districts  specifically  referred 
to,  it  avers  ''that  Robert  A.  Henderson  had  been  duly  elected 
President  Judge  of  the  Court  of  Common  Pleas  of  Blair  Coun- 
ty, having  received  more  legal  votes  than  were  cast  for  Hon. 
Thomas  J.  Baldridge."  It  nowhere  avers  that  if  the  vote  of 
all  the  election  districts,  in  which  there  was  an  absence  of 
guard  rails  or  other  proper  equipment  of  the  polling  places, 
was  recounted,  the  relator  would  appear  to  have  received  "the 
greatest  number  of  legal  votes."  This  petition  does  not  have 
the  particularity  which  is  commended  in  Election  Cases,  65 
Pa.  20,  36. 

In  Cole's  Election,  223  Pa.  271,  it  is  said,  on  page  274: 
"The  petition  should  aver  plainly  and  distinctly  such  facts 
which  if  sustained  by  proof  would  require  the  court  to  set 
aside  the  result."     District  Attorney's  Contested  Election,  2 
Phila.  396. 

We  find  no  such  averments  here.  It  is  altogether  probable 
that  if  the  allegations  of  the  petition  were  sustained  and  the 
returns  of  the  twenty-eight  districts  thrown  out,  and  that  if 
the  returns  from  the  other  districts  in  which  there  were  no 
guard  rails,  were  also  thrown  out,  the  relator  would  not  have 
the  greatest  number  of  legal  votes. 

In  Weaver  vs  Given,  6  Phila.  65,  Judge  Allison  said : 
"If  any  one  rule  of  pleading  has  been  settled  by  the  decis- 
ions of  the  courts  in  contested  elections,  it  is,  that  a  complaint 
of  an  undue  election,  or  of  a  false  return,  must  be  stated  with 
clearness,  with  precision  and  with  that  degree  of  certainty 
which  the  facts  alleged  call  for,  holding  the  petitioners  to  the 
exercise  of  diligence  and  industry  in  the  ascertainment  of  the 
truth  of  the  matters  charged  or  averred  in  the  petition.  The 
Court  will  not  grope  in  the  dark,  or  follow  a  contestant  on 
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a  fishing  expedition,  in  the  hope  of  being  able  to  find  enough 
to  enable  him  by  the  investigation  to  make  out  his  case.  If 
upon  the  face  of  the  petition  it  does  not  appear  that  if  all 
that  is  stated  was  proved,  the  result  of  the  election  would  be 
changed,  or  that  the  court  would  be  compelled  to  declare  the 
election  an  undue  election,  it  will  refuse  to  enter  upon  an  un- 
profitable and  fruitless  investigation.'* 

This  case  involved  the  soldier  vote.    The  Court  further  said : 

"An  application  to  the  war  department,  by  telegram  or  by 
letter,  would  have  enabled  the  petitioners  to  have  ascertained 
the  exact  truth  of  this  most  material  statement  so  that  they 
would  have  been  enabled  to  have  charged,  in  the  most  direct 
and  positive  form,  the  existence  of  a  wholesale  fraud  as  to 
these  companies,  if  the  result  of  that  inquiry  had  been  to  con- 
firm the  statement,  which  in  the  petition  is  made  to  stand 
upon  mere  information  and  belief,  without  disclosing  the 
source  from  which  such  information  was  derived. 

This  is  not  giving  to  the  court,  who  are  called  upon  to  in- 
quire and  determine  the  truth  of  the  averments  of  fraud,  the 
best  information  which  was  accessible  to  the  petitioners. 
*  *  *  We  have  not  before  us  the  light  for  which  we  are 
entitled  to  ask  in  passing  upon  the  question  as  to  whether 
prima  facie  there  is  a  fraud,  which  calls  for  examination." 

Counsel  for  the  petitioners  admitted  to  the  Attorney  Gen- 
eral, and  counsel  for  the  relator  admitted  to  the  Court,  that 
there  were  other  districts  in  which  there  were  no  guard  rails* 
It  would  have  been  an  easy  matter,  when  ascertaining  that 
there  were  no  guard  rails  in  the  twenty-eight  districts  in 
which  Judge  Baldridge  received  a  majority  of  the  votes,  to 
have  also  ascertained  in  what  districts  there  were  no  guard 
rails  where  the  relator  received  the  majority  of  the  votes. 
Such  knowledge  as  they  had  was  suppressed  and  not  stated 
in  the  petition.  Only  such  facts  were  stated  as  were  favorable 
to  the  relator.  The  failure  to  state  all  the  facts  in  the  petition 
which  were  known  or  which  could  easily  have  been  ascertained, 
shows  a  lack  of  good  faith.  It  was  information  which  the 
Attorney  General  was  entitled  to  have. 

This  contest,  if  begun,  would  take  the  President  Judges  of 
three  judicial  districts  into  the  county  of  Blair  for  the  pur- 
pose of  sitting  in  a  contest  which  would  necessarily  involve 
much  time,  expense,  and  labor,  and  disturb  the  business  of 
at  least  four  courts.  Such  a  contest  ought  not  to  be  entered 
into  lightly.  The  Governor  should  not  be  required  to  put  the 
machinery  of  the  law  in  motion  for  such  a  purpose  without 
the  frankest  disclosure  of  all  the  facts  from  which  it  would 
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be  shown,  prima  facie,  that  there  was  an  undue  election  and 
false  return. 

We  should  apply  the  same  principles  in  this  case,  for  it  is 
well  settled  that  the  writ  of  mandamus  is  "for  use  only  in 
extraordinary  cases,  where  there  would  otherwise  be  a  fail- 
ure of  justice."  Commonwealth  vs  Canal  Commissioners, 
2  P.  &  W.  517,  Commonwealth  vs  Attorney  General,  22  C.  C. 
322,  Vol.  2  Dau.  Co.  Rpts.  46. 

For  these  reasons  we  are  of  opinion  that  the  Attorney  Gen- 
eral had  the  discretion  to  determine  whether  the  petition  pre- 
sented to  him  made  out  a  prima  facie  case  and  was  presented 
in  good  faith;  and,  we  are  also  of  opinion  that  the  Attorney 
General  has  not  acted  arbitrarily  or  abused  his  discretion  in 
finding  that  a  prima  facie  case  was  not  so  presented. 

The  alternative  writ  of  mandamus  is,  therefore,  quashed  and 
the  petition  discharged  at  the  cost  of  the  relator. 


Mary  May  F.  Mertz  vs  Jacob  Mertz 
Divorce — ^Proclamation — Publications-Act  of  April  5,  1917. 

A  proclamation  in  divorce  is  an  advertisement  required  by  law  to 
be  published  in  one  or  more  newspapers  and,  under  the  Act  of  April 
5,  1917,  P.  L.  49,  must,  in  counties  containing  more  than  one  hundred 
and  fifty  thousand  inhabitants,  be  published  in  the  legal  newspaper 
designated  by  rule  of  court  for  the  publication  of  court  or  other  legal 
notices  in  such  counties,  if  such  newspaper  exists. 

The  Dauphin  County  Reporter  having  been  designated  by  rule  of 
court  as  the  legal  periodical  for  the  County  of  Dauphin,  and  the 
County  of  Dauphin  having  more  than  one  hundred  and  fifty  thous- 
and inhabitants,  a  proclamation  in  divorce  must  be  published  in  said 
legal  periodical,  unless  dispensed  with  by  special  order  of  court. 

Libel  in  divorce.  C.  P.  Dauphin  County  No.  335  Tune  Term 
1921. 

R.  Sherman  Care,  for  libellant. 

Hargest,  P.  J.,  March  3,  1922. 

This  is  a  proceeding  in  divorce.  The  master  has  found 
facts  sufficient  to  justify  a  decree,  but  he  has  raised  the  ques- 
tion whether  the  proclamation  in  this  case  should  have  been 
published  in  the  Dauphin  County  Reporter.  The  master  feels 
that  it  is  not  within  his  power  to  determine  this  question  of 
law. 

The  subpoena  and  alias  subpoena  were  returned  non  est 
inventus,  and  a  proclamation  was  published  once  a  week  for 
four  weeks  in  the  Harrisburg  Telegraph,  a  newspaper  of  gen- 
eral circulation.  The  Act  of  April  5,  1917,  P.  L.  49  provides,  in 
Section  1 : 
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"That  hereafter  in  all  counties  of  the  Commonwealth,  having 
one  hundred  and  fifty  thousand  inhabitants  or  more,  every 
notice  or  advertisement  required  by  the  law  or  rules  of  court 
to  be  published  in  one  or  more  newspapers  of  general  circu- 
lation, unless  dispensed  with  by  special  order  of  court,  shall 
also  be  published  in  the  legal  newspaper,  issued  at  least  week- 
ly, in  said  county,  designated  by  rules  of  court  for  the  pub- 
lication of  court  or  other  legal  notices,  if  such  newspaper 
exists." 

Rule  38  of  this  Court  designates  "The  Dauphin  County  Re- 
porter" as  the  legal  periodical  for  the  publication  of  all  notices 
required  by  law  to  be  made  in  a  legal  periodical.  The  Act  of 
1917,  above  referred  to,  is  also  made  part  of  Rule  38.  Section 
3  of  the  Act  of  March  13,  1815,  6  Sm.  L.  286,  requires  the  pub- 
lication of  notice  in  one  or  more  newspapers"  for  four  weeks 
successively",  requiring  the  respondent  in  a  proceeding  divorce 
to  appear  on  the  first  day  of  the  next  term  of  court;  if,  upon 
the  return  of  the  subpoena  and  alias  subpoena  proof  is  made 
that  the  party  could  not  be  found  in  the  county.  This  notice 
subsequently  came  to  be  designated  a  proclamation.  The 
Dauphin  County  Reporter  is  published  weekly,  and  Dauphin 
County  has  now  more  than  150,000  inhabitants.  It  therefore 
appears  that  the  proclamation  is  an  advertisement  required 
by  law  to  be  published  in  one  or  more  newspapers  and,  under 
the  Act  of  1917,  it  must  be  published  in  the  Dauphin  County 
Reporter,  which  has  been  designated  as  the  legal  periodical 
for  Dauphin  County. 

This  Act  of  Assembly  provides  that  the  Court  may  dispense 
with  the  publication  by  special  order.  Therefore,  to  prevent 
any  confusion  or  hardship,  the  Court  will  dispense  with  the 
publication  in  the  Dauphin  County  Reporter,  in  every  case  in 
which  proclamations  have  heretofore  been  awarded,  but  proc- 
lamations hereafter  awarded  will  be  required  to  be  published 
as  provided  by  the  Act  of  Assembly  and  the  Rule  of  Court 
above  referred  to. 

It  is  specially  ordered  that  the  publication  in  the  Dauphin 
County  Reporter  of  the  proclamation  in  this  case  be  dispensed 
with. 

The  master's  report  is  approved.  A  decree  will  be  signed 
upon  payment  of  costs  on  the  application  of  counsel. 
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Commonwealth  of  Pennsylvania  vs  Southern 

Pipe  Line  Company 

Tax  on  gross  receipts— Interstate  commerce — ^Act  of  June  1,  1889. 

The  Act  of  June  1,  1889,  P.  L.  431,  extends  to  interstate  commerce 
and  is  unconstitutional  in  that  it  taxes  gross  receipts  derived  from 
interstate  commerce,  without  any  limitation  in  amount  or  upon  other 
taxing  power  of  the  state. 

Appeal  from  settlement  for  tax  on  gross  receipts.  C.  P. 
Dauphin  County,  No.  3  Commonwealth  Docket,  1920. 

Wm.  M.  Hargest,  Deputy  Attorney  General,  for  plaintifiF. 

Olmsted,  Snyder  &  Miller;  F.  L.  Crawford;  and  H.  C.  Dor- 
worth,  for  defendant. 

Henry,  P.  J.,  52nd  Judicial  District,  specially  presiding, 
March  28,  1922. 

This  appeal  was  taken  by  the  defendant  from  the  settle- 
ment of  an  account  by  the  Auditor  General  and  State  Treas- 
urer of  Pennsylvania  taxing  the  gross  receipts  of  the  defend- 
ant's business  for  the  six  months  period  ending  December  31st, 
1918. 

The  parties,  by  stipulation  in  writing,  agreed  to  submit  the 
case  to  the  decision  of  the  Court  without  the  aid  of  the  jury, 
under  the  provisions  of  the  Act  of  April  22,  1874,  P.  L.  109. 

From  the  formal  agreements  of  the  parties  as  to  facts  as  well 
as  the  evidence  in  proof,  the  Court  finds  the  following  facts : — 

1 — "(First) — The  defendant  is  a  Pennsylvania  corporation, 
incorporated  on  the  28th  day  of  July,  1890,  and  was  formed 
*for  the  purpose  of  transporting,  piping,  storing,  insuring, 
and  shipping  petroleum  and  for  that  purpose  of  having  and 
enjoying  the  right  to  lay  down,  construct  and  maintain  pipes, 
tubing,  tanks,  offices  and  other  such  machinery,  devices,  or 
arrangements  as  may  be  necessary  to  fully  carry  out  said 
purpose;  and  also  of  having  and  enjoying  the  right  to  enter 
upon,  take  and  occupy  said  lands  and  other  property  as  may 
be  requisite  for  the  purpose  of  said  corporation  and  of  fully 
enjoying  all  the  rights  and  privileges  conferred  by  the  Act 
entitled  ,  *An  Act  to  provide  for  the  incorporation  of  certain 
corporations  approved  the  29th  day  of  April,  1874,  and  its 
several  supplements.' " 

2 — "(Third) — ^The  Eureka  Pipe  Line  Company  has  a  station 
at  Morgantown,  West  Virginia,  twelve  and  one-half  miles 
southwest  from  the  junction  of  that  Company  with  the  lines 
of  the  Southern  Pipe  Line  Company." 

3 — "(Fourth) — The  Eureka  Pipe  Line  Company  maintains 
at  Morgantown,  fifty-five  tanks,  the  capacity  of  which  varies 
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from  16,000  to  36,000  barrels,  or,  taking  the  lowest  capacity 
of  the  tanks,  a  storage  capacity  of  at  least  880,000  barrels." 

4 — "(Fifth) — The  Eureka  Pipe  Line  Company  receives  at 
Morgantown  oil  from  the  Southwest  Pennsylvania  Pipe  Lines, 
a  Pennsylvania  corporation,  some  of  which  oil  is  produced  in 
Pennsylvania,  and  this  oil  is  carried  on  by  the  Eureka  Pipe 
Line  Company  to  the  pipes  of  the  Southern  Pipe  Line  Com- 
pany and  during  the  period  in  dispute,  July  1st,  1918,  to  Dec. 
31,  1918,  the  oil  produced  in  Pennsylvania  and  delivered  to 
the  Southern  Pipe  Line  Company  was   19,868.52  barrels." 

5 — "(Sixth) — From  the  West  Virginia-Pennsylvania  State 
Line,  the  pipes  of  the  Southern  Pipe  Line  Company  take  an 
easterly  direction  and  proceed  to  Watson,  the  first  pumping 
station  of  the  Southern  Pipe  Line  Company,  21.94  miles  from 
the  junction  of  the  pipes  of  the  Eureka  and  Southern  Pipe 
Line  Companies  at  the  State  Line  aforesaid.  At  Watson 
there  are  two  tanks  with  a  total  capacity  of  (55,000)  barrels." 

6— "(Seventh) — The  next  pumping  station  is  called  State 
Line  31.86  miles  east  of  Watson  and  here  are  maintained 
two  tanks  with  a  capacity  of  (55,000)  barrels." 

7 — "(Eighth) — ^The  next  pumping  station  east  of  State  Line 
is  Knopper,  66.39  miles  distant,  and  here  are  maintained  two 
tanks  with  a  capacity  of  (33,000)  barrels." 

8 — "(Ninth) — At  a  distance  of  76.26  miles  east  of  Knepper 
is  a  station  called  Millway  and  here  are  maintained  twenty- 
seven  tanks  with  a  total  capacity  of  865,000  barrels  of  oil." 

9 — "(Tenth) — The  tanks  at  Watson,  State  Line  and  Knep- 
per are  used  in  the  exigencies  of  transportation,  are  not  di- 
rectly upon  the  main  line,  but  are  some  distance  away  and 
connected  to  the  same  with  pipes." 

10 — "(Eleventh) — At  Millway,  the  main  pipes  of  the  com- 
pany enter  into  these  tanks  and  the  outgoing  pipes  conduct 
the  oil  into  a  manifold  or  grill  from  which  the  oil  is  distributed 
into  various  pipes  as  occasion  requires." 

11 — "(Thirteenth) — ^The  Southern  Pipe  Line  Company 
maintain  a  line  of  pipes  from  Millway  to  Point  Breeze,  Phila- 
delphia, 64.95  miles  distant  from  Millway,  the  terminal  point 
of  the  main  line,  and  here  maintains  two  tanks  of  a  capacity 
of  70,000  barrels,  and  the  oil  received  is  retained  in  these  tanks 
until  drawn  out  by  the  Atlantic  Refining  Company  for  the  pur- 
poses of  its  business,  and  during  the  period  in  question  there 
was  delivered  at  Philadelphia  2,873,993.39  barrels  of  oil  for 
which  the  Southern  Pipe  Line  Company  received  a  gross 
revenue  of  $588,416.61." 

12 — "(Fourteenth) — ^At  Lester,  Delaware  County,  6.69  miles 
west  of  Point  Breeze,  there  is  a  branch  line  from  the  pipes  of 
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the  Southern  Pipe  Line  Company  to  Bramell  Point,  N.  J., 
and  during  the  period  in  question  there  was  transported 
through  the  lines  of  the  Company  to  this  point  346,048.44 
barrels  of  oil  for  which  the  defendant  company  received  a 
gross  revenue  of  $25,187.47." 

13_"( Fifteenth) — At  Millway,  the  pipes  of  the  National 
Transit  Company  connect  with  the  grill  or  manifold  of  the 
Southern  Pipe  Line  Company,  and  there  was  delivered  to  the 
National  Transit  Company  by  the  defendant  company  during 
the  period  in  question  5,213,347.40  barrels  of  oil  for  which  the 
defendant  company  received  a  gross  revenue  of  $113,262.41." 

14 — "(Sixteenth) — The  National  Transit  Company's  lines 
also  run  to  Point  Breeze,  Philadelphia,  and  from  Millway  the 
oil  is  pumped  to  Point  Breeze  by  the  Southern  Pipe  Line 
Company,  and  for  the  pumping  during  the  period  in  question 
the  defendant  company  received  a  gross  revenue  of  $31,- 
431.00." 

15 — "(Seventeenth) — The  pipes  of  the  National  Transit 
Company  also  connect  with  the  manifold  or  grill  of  the  South- 
ern Pipe  Line  Company  at  Millway  and  run  to  Fawn  Grove, 
Pennsylvania,  and  the  defendant  company  pump  the  oil  for 
the  National  Transit  Company  through  these  pipes  and  the 
gross  revenue  received  by  the  defendant  company  for  the 
period  in  question  was  the  sum  of  $8,100.96." 

16 — "(Eighteenth) — The  gross  receipts  from  all  sources  of 
the  Southern  Pipe  Line  Company  for  the  period  in  question 
was  the  sum  of  $1,540,571.60." 

17 — "(Twenty-second) — The  defendant  company  received 
during  the  period  in  question  for  pumping  oil  through  the 
pipes  of  the  National  Transit  Company  from  Millway  to  Cen- 
terbridge,  Pennsylvania,  Point  Breeze  and  Fawn  Grove,  Penn- 
sylvania, gross  receipts  to  the  amount  of  $152,794.37." 

18 — "(1)  The  defendant  is  a  Pennsylvania  corporation  in- 
corporated on  the  28th  day  of  July,  1890." 

19 — "(2)  The  defendant  was,  during  the  six  months'  period 
ending  December  31,  1920,  engaged  in  transporting  oil  through 
the  State  of  Pennsylvania  and  in  part  into  New  Jersey." 

20 — "(3)  The  defendant  was,  during  the  six  months*  period 
ending  December  31,  1916,  exclusively  engaged  in  transporting 
oil  which  originated  outside  of  the  State  of  Pennsylvania,  into 
or  through  Pennsylvania,  subject  to  the  exception  that  a  small 
quantity  of  oil  originated  in  Pennsylvania  and  was  transported 
by  the  defendant  company,  which  oil  was  consigned  to  Bay- 
onne.  New  Jersey." 

21 — "(4)  The  pipes  of  the  Southern  Pipe  Line  Company 
begin  at  a  point  on  the  state  line  tetween  Pennsylvania  and 
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West  Virginia,  in  Fayette  County,  where  they  receive  oil  from 
The  Eureka  Pipe  Line  Company,  a  West  Virginia  corporation. 
The  pipes  extend  Eastward  to  Philadelphia,  Pennsylvania, 
and  a  branch  line  extends  across  the  Delaware  River  to  Bram- 
ell  Point,  New  Jersey.  Except  for  this  branch  line,  the  pipes 
of  the  Southern  Pipe  Line  Company  are  wholly  within  the 
State  of  Pennsylvania.'* 

22 — **(5)  The  Southern  Pipe  Line  Company  does  not 
"gather'*  any  oil,  nor  receive  into  its  pipes  any  oil  from  pro- 
ducers or  others,  but  all  the  oil  which  it  transports  is  received 
from  The  Eureka  Pipe  Line  Company,  a  West  Virginia  cor- 
poration, at  a  point  in  the  state  line  between  Pennsylvania  and 
West  Virginia,  about  twelve  and  a  half  miles  northeast  of 
Morgantown,  West  Virginia.** 

23 — "(6)  There  are  several  pumping  stations  on  the  pipe 
line  of  the  Southern  Pipe  Line  Company.  The  first  pumping 
station  is  at  Watson,  21.94  miles  east  of  the  beginning  point. 
At  this  station  there  are  two  tanks  with  a  total  capacity  of 
55,000  barrels,  which  are  used  only  for  emergency  purposes. 
The  main  stream  of  oil  does  not  pass  through  these  tanks. 
These  tanks,  during  the  six  months*  period  in  question,  con- 
tained, one  of  them  about  500  barrels  and  the  other  from  2,000 
to  3,000  barrels  on  the  average.  The  former  tank  was  pumped 
out  not  oftener  than  once  each  month ;  the  other  tank  was 
pumped  out  only  once  a  year.** 

24— "(7)  The  next  pumping  station  is  at  State  Line,  31.86 
miles  east  of  Watson.  There  are  two  tanks  at  this  station, 
with  a  total  capacity  of  55,000  barrels,  which  tanks  are  used 
solely  for  emergencies.  The  main  stream  of  oil  does  not  pass 
through  these  tanks,  which  contain  usually,  the  one  1,500 
barrels  and  the  other  2,000  barrels,  and  are  pumped  out  about 
once  every  three  months.'* 

25 — "(8)  The  next  pumping  station  is  at  Knepper,  66.39 
miles  east  of  State  Line,  where  there  are  two  tanks  with  a 
total  capacity  of  (33,000)  barrels,  which  tanks  are  used  solely 
for  emergencies.  The  main  stream  of  oil  does  not  pass  through 
these  tanks.** 

26 — "(9)  The  tanks  at  Watson,  State  Line  and  Knepper 
Stations  are  used  solely  to  meet  the  exigencies  of  transporta- 
tion arising  from  breakage  or  other  accident,  or  from  some 
cause  creating  an  undue  pressure  at  the  pump,  which  makes 
it  necessary  to  draw  off  a  small  amount  of  oil  into  one  of  the 
tanks.  The  tanks  are  not  directly  upon  the  main  pipe  line, 
but  are  some  distance  away  from  it,  and  none  of  the  oil  passes 
through  these  tanks  except  a  small  amount  drawn  off  from 
time  to  time,  on  account  of  emergencies.'* 
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27— "(10)  The  fourth  station  is  at  Millway,  76.26  miles 
east  of  Knepper.  At  Millway  the  Southern  Pipe  Line  Com- 
pany has  twenty-seven  tanks,  with  a  total  capacity  of  865,000 
barrels  of  oil,  which,  during  the  six  months'  period  ending 
December  31,  1918,  were  used  for  operating  purposes  only." 

28 — *^(11)  The  next  pumping  station  is  at  State  Line,  31.86 
miles  east  of  Watson.  There  are  two  tanks  at  this  station, 
with  a  total  capacity  of  55,000  barrels,  which  tanks  are  used 
solely  for  emergencies.  The  main  stream  of  oil  does  not  pass 
through  these  tanks,  which  contain  usually,  the  one  1,500 
barrels  and  the  other  2,000  barrels,  and  are  pumped  out  about 
once  every  three  months."  (Excepting  as  set  forth  in  the  23rd 
and  24th  Findings  of  Fact.) 

29 — "(12)  From  Millway,  the  line  of  the  Southern  Pipe 
Line  Company  continues  to  Point  Breeze,  Philadelphia,  at  a 
distance  of  64.95  miles  from  Millway." 

30 — "(13)  At  Lester,  Delaware  County,  Pennsylvania,  6.69 
miles  west  of  Point  Breeze,  a  branch  line  from  the  pipes  of 
the  Southern  Pipe  Line  Company,  which  branch  is  also  owned 
by  that  Company,  runs  across  the  Delaware  River  to  Bramell 
Point,  New  Jersey.  During  the  s^x  months'  period  ending  De- 
cember 31,  1918,  346,048.44  'barrels  of  oil  were  transported 
from  Millway  through  these  pipes  of  the  Southern  Pipe  Line 
Company  and  its  said  branch  line,  to  Bramell  Point,  N.  J." 

31 — "(14)  During  the  six  months*  period  ending  December 
31,  1918,  the  tanks  of  the  Southern  Pipe  Line  Company  con- 
tained daily  from  200,000  to  342,505.30  barrels  of  oil.  The 
o^  so  contained  in  these  tanks  was  not  the  same,  however,  but 
was  constantly  changing,  flowing  in  from  the  westward  and 
being  pumped  out  to  the  eastward."  (The  Court  adds  this 
qualification,  that  the  figures  set  forth  in  the  foregoing  Find- 
ing are  approximations.  On  July  1st,  1918,  236,073.49  barrels 
of  oil  were  stored  in  said  tanks,  and  on  December  31,  1918, 
342,505.30  barrels  of  oil  were  so  stored.) 

32 — "(15)  The  average  amount  of  oil  received  at  Millway 
through  the  Imes  of  the  Southern  Pipe  Line  Company  and 
flowed  into  its  tanks  there  during  the  six  months  ending  De- 
cember 31,  1918,  was  about  50,000  barrels  per  day,  and  about 
the  same  amount  was  pumped  out  of  the  tanks  of  the  Southern 
at  Millway  daily,  during  the  same  period.  The  largest  amount 
of  oil  present  during  the  said  period  in  the  tanks  of  the  South- 
ern Pipe  Line  Company  at  Millway,  was  342,505.30  barrels 
which  was  slisrhtly  less  tiban  the  amount  received  there  through 
the  p'pes  of  the  Southern  Pipe  Line  Company  in  seven  aver- 
age days." 
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33— "(16)  The  average  amount  of  oil  present  in  the  tanks 
of  the  Southern  Pipe  Line  Company  at  Millway  during  the 
six  months  ending  December  31,  1918,  was  250,000  barrels." 

34 — **(17)  From  Millway  there  is  a  pipe  line  belonging  to 
the  National  Transit  Company,  which  extends  from  Millway 
to  Centerbridge.  During  the  six  months  ending  December 
31,  1918,  the  Southern  Pipe  Line  Company  delivered  at  Mill- 
way  to  the  National  Transit  Company,  5,213,347.40  barrels 
of  oil,  which  oil  was  pumped  by  the  Southern  Pipe  Line  Com- 
pany through  lines  of  the  National  Transit  Company  to  Cen- 
terbridge, where  the  oil  was  delivered  by  the  National  Tran- 
sit Company  to  the  Tuscarora  Oil  Company,  Ltd.,  which  trans- 
ported the  oil  across  the  Delaware  River  and  on  to  Bayway, 
Bayonne  or  Claremont,  New  Jersey." 

35 — "(18)  From  Millway,  another  pipe  line  belonging  to 
the  National  Transit  Company  extends  to  Point  Breeze.  Dur- 
ing the  six  months  in  question,  ending  December  31,  1918,  no 
oil  brought  by  the  Southern  Pipe  Line  Company  to  Millway 
was  moved  through  this  line,  which  was  used  exclusively  for 
oil  brought  by  the  National  Transit  Company  to  Millway. 
1,293,456.84  barrels  of  oil  were  transported  through  this  line, 
being  pumped  by  the  Southern  Pipe  Line  Company,  which 
rendered  no  other  service  in  respect  to  this  oil." 

36— "(19)  There  is  also  a  pipe  line  belonging  to  the  Na- 
tional Transit  Company  leading  from  Millway  south  to  Fawn 
Grove,  at  the  Maryland  state  line,  through  which,  during  the 
six  months'  period  ending  December  31,  1918  1,000,118.94 
barrels  of  oil  were  transported  by  the  National  Transit  Com- 
pany and  delivered  at  Fawn  Grove  to  the  Maryland  Pipe  Line 
Company,  which  transported  the  same  without  delay  to  Bal- 
timore. The  oil  passing  through  this  line  was  also  pumped 
by  the  Southern  Pipe  Line  Company." 

37 — "(20)  The  Southern  Pipe  Line  Company  was  com- 
pensated for  the  pumping  done  by  it  for  the  National  Transit 
Company  during  the  six  months  ending  December  31,  1918, 
by  receiving  in  the  case  of  each  shipment  of  oil  a  part  of  the 
through  rate  of  the  oil  so  pumped." 

38 — "(21)  The  pipe  line  system  of  the  Southern  Pipe  Line 
Company  is  in  effect  a  portion  of  a  vast  system  of  pipe  lines, 
which  form  a  continuous  conduit  for  the  transportation  of 
oil  from  the  states  of  Texas,  Oklahoma  and  Kansas  and  from 
various  intermediate  points,  to  various  refining  points  in  In- 
diana, Southwest  Pennsylvania  and  at  the  Atlantic  seaboard, 
and  also  from  Kentucky  to  the  seaboard." 

39 — "(22)  During  the  six  months  ending  December  31, 
1918,  five  grades  of  crude  oil  were  transported  by  the  Southern 
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Pipe  Line  Company.  These  were  respectively  Pennsylvania 
Grade,  which  is  a  generic  designation  of  a  kind  or  quality  of 
oil  produced  in  Pennsylvania,  West  Virginia  and  Ohio ;  Corn- 
ing oil,  produced  in  certain  counties  of  Ohio;  Somerset  oil, 
produced  in  Kentucky;  Mid-Continent  oil,  produced  in  Kan- 
sas, Oklahoma  and  Texas ;  Cabell  oil  produced  in  West  Vir- 
ginia. 

40 — "(23)  The  pipes  in  the  pipe  line  of  the  Southern  Pipe 
Line  Company,  from  their  beginning  points  in  Fayette  County 
to  Millway,  are  divided  into  two  systems,  known  as  No.  1 
System  and  No.  2  System.  These  two  systems  were  kept  en- 
tirely separated  as  far  as  Millway,  during  the  six  months  end- 
ing December  31,  1918.  No.  1  System  was  used  only  for 
transporting  Pennsylvania  Grade  Oil,  and  No.  2  System  was 
used  for  transporting  Somerset,  Mid-Continent  and  Corning 
oils.  These  last  three  grades  of  oil  were  moved  in  large 
batches  of  from  75,000  to  200,000  barrels,  and  all  the  pipes  in 
No.  2  System  at  any  one  time  were  occupied  by  a  batch  of 
single  grade  of  oil,  which  would  be  preceded  and  followed  by 
batches  of  other  grades,  each  of  which  occupied  all  the  pipes 
in  No.  2  System.  A  small  amount  of  Cabell  oil  was  also  moved 
through  No.  2  System." 

41 — "(24)  During  the  six  months  ending  December  31, 
1918,  there  was  a  practically  continuous  flow  of  oil  from  the 
westerly  terminal  of  the  Southern  system  to  Millway." 

42 — "(25)  During  the  six  months  ending  December  31, 
1918,  fourteen  of  the  27  tanks  of  the  Southern  Pipe  Line  Com- 
pany at  Millway  were  used  for  Pennsylvania  Grade  oil  and  the 
other  thirteen  tanks  were  used  interchangeably  for  Mid-Con- 
tinent, Somerset  and  Coming  oil." 

43 — "(26)  During  the  six  months  ending  December  31, 
1918,  about  1,293,456.84  barrels  of  Mid-Continent  oil  came 
down  through  the  line  of  the  Nationar  Transit  Company  from 
Colegrove,  Pennsylvania,  to  Millway,  and  was  received  there 
into  the  tanks  of  the  National  Transit  Company.  None  of  this 
oil  went  into  the  tanks  of  the  Southern  Pipe  Line  Company. 
Oil  was  pumped  out  of  the  first  named  tanks  into  the  line  of 
the  National  Transit  Company,  which  extends  from  Millway 
to  Philadelphia.  This  oil  had  been  received  by  the  National 
Transit  Company  at  Colegrove,  Pennsylvania,  from  the 
Northern  Pipe  Line  Company,  which  in  turn  had  received  it 
from  the  Buckeye  Pipe  Line  Company  at  the  State  line  of 
Pennsylvania  and  transported  it  across  the  State  of  Pennsyl- 
vania to  Colegrove.  This  oil  was  part  of  the  Mid-Continent 
oil  brought  from  Kansas,  Oklahoma  or  Texas,  through  the 
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pipe  lines  of  the  Prairie  Pipe  Line  Company  and  other  con- 
necting carriers." 

4^1 — "(27)  East  of  Millway  there  was  during  the  six  months' 
period  ending  December  31,  1918,  no  subdivision  of  pipes  into 
separate  systems  in  any  of  the  four  pipe  lines  extending  from 
that  point,  and  only  one  kind  of  oil  (was)  moved  through  any 
one  of  the  said  lines  at  one  time." 

45— "(28)  Through  the  line  of  the  National  Transit  Com- 
pany extending  from  Millway  to  Centerbridge,i  there  was 
transported  alternately,  during  the  six  months  ending  Decem- 
ber 31,  1918,  Pennyslvania,  Mid-Continent,  and  Corning  grades 
of  oil  in  large  batches,  which  varied  from  75,000  to  200,000 
barrels.  Oil  of  any  particular  grade  which  was  momentarily 
being  moved  occupied  all  the  pipes  from  Millway  to  Center- 
bridge." 

46-— *'(29)  The  capacity  of  the  line  from  Millway  to  Center- 
bridge  was  about  30,000  barrels,  and  it  would  take  about  3^ 
days  to  pump  a  batch  of  100,000  barrels  of  oil  into  said  line, 
and  from  six  to  seven  days  to  pump  such  a  batch  of  200,000 
barrels." 

47 — "(30)  Whenever  during  the  six  months  ending  De- 
cember 31,  1918,  the  Southern  Pipe  Line  Company  was  pump- 
ing a  large  batch  of  one  grade  of  oil  through  the  line  of  the 
National  Transit  Company,  from  Millway  to  Centerbridge, 
and,  in  the  meantime,  a  batch  of  another  grade  of  oil  was 
coming  into  Millway  consigned  to  the  Centerbridge  route,  it 
was  necessary  for  the  batch  of  the  second  grade  of  oil  to  go 
into  the  tanks  at  Millway  and  remain  there  for  several  days 
until  the  Southern  Pipe  Line  Company  had  finished  pumping 
the  batch  of  the  first  grade  of  oil." 

48 — "(31)  Only  one  grade  of  oil  (was)  transported  at  the 
same  time  through  the  pipe  line  of  the  Southern  Pipe  Line 
Company  from  Millway  to  Point  Breeze  or  to  Bramell  Point. 
Three  different  grades  of  oil,  to  wit:  Pennsylvania  Grade, 
Somerset  and  Mid-Continent  oil,  were  transported  over  this 
line  during  the  six  months  ending  December  31,  1918." 

49 — "(32)  The  capacity  of  the  line  of  the  Southern  Pipe 
Line  Company  from  Millway  to  Point  Breeze  is  about  21,000 
barrels." 

50 — "(33)  Whenever  during  the  six  months  ending  Decem- 
ber 31,  1918,  a  batch  of  a  single  grade  of  oil  kas  being  pumped 
through  the  line  of  the  Southern  Pipe  Line  Company  to  Point 
Breeze  or  to  Bramell  Point,  and  during  such  pumping  a  batch 
of  another  grade  of  oil  was  received  at  Millway,  consigned  to 
the  same  destination,  it  was  necessary  to  hold  the  second 
batch  of  oil  in  the  tanks  at  Millway  for  several  days  until  the 
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batch  of  the  first  grade  of  oil  had  all  been  pumped  into  the 
pipes,  so  that  the  second  batch  could  follow." 

51 — *\34)  All  the  oil  delivered  by  the  Southern  Pipe  Line 
Company  at  Millway  to  the  National  Transit  Company  and  by 
it  transported  throught  its  line  to  Centerbridge,  during  the 
six  months  ending  December  31,  1918,  was  delivered  by  the 
National  Transit  Company  to  the  Tuscarora  Oil  Company, 
Ltd.,  the  next  connecting  carrier,  which  transported  such  oil 
across  the  Delaware  River  to  the  State  of  New  Jersey,  and 
delivered  it  to  consignees  at  Bayway,  Bayonne,  or  Claremont, 
in  that  State." 

52 — '^(35)  During  the  six  months  ending  December  31, 
1918,  only  Mid-Continent  oil  brought  by  the  Southern  Pipe 
Line  Company  to  Millway  was  transported  over  the  line  of 
the  National  Transit  Company  to  Fawn  Grove,  and  there  de- 
livered to  the  Maryland  Pipe  Line  Company.  Through  this 
line  to  Fawn  Grove  about  5,800  barrels  a  day  were  transported 
during  the  period  in  question.  The  oil  so  transported,  when  it 
reached  Fawn  Grove,  was  placed  in  one  or  other  of  two  tanks 
belonging  to  the  National  Transit  Company,  from  which,  on 
the  following  day,  it  was  pumped  out  by  the  Maryland  Pipe 
Line  Company,  into  its  lines,  and  carried  without  delay  to 
Baltimore." 

53 — "(36)  The  oil  transported  by  the  Southern  Pipe  Line 
Company  through  its  own  line  from  Millway  to  Bramell  Point, 
New  Jersey,  was  pumped  directly  from  Millway,  there  being 
no  intermediate  stopping  place." 

54 — "(37)  During  the  period  ending  December  31,  1918, 
The  Eureka  Pipe  Line  Company,  a  West  Virginia  corporation, 
received  from  the  Southwest  Pennsylvania  Pipe  Lines,  a  cor- 
poration owning  a  system  of  pipe  lines  in  the  southwestern 
part  of  Pennsylvania,  4,324,529.97  barrels  of  Mid-Continent 
oil,  which  was  transported  by  The  Eureka  Pipe  Line  Company, 
to  and  through  Morgantown,  West  Virginia,  and  to  the  junc- 
tion line  of  The  Eureka  Pipe  Line  Company  with  that  of  the 
Southern  Pipe  Line  Company,  where  it  was  delivered  to  the 
Southern  Pipe  Line  Company  and  by  it  transported  to  Mill- 
way,  and  part  of  it  to  Philadelphia.  All  of  this  Mid-Continent 
oil  so  transported  was  received  by  the  South  West  Pennsyl- 
vania Pipe  Lines  from  the  Buckeye  Pipe  Line  Company  and 
the  Tuscarora  Oil  Company,  Ltd.,  which  companies  pumped 
oil  from  stations  in  Ohio,  across  the  Ohio-Pennsylvania  state 
line,  into  the  tanks  of  the  South  West  Pennsylvania  Pipe 
Lines." 

55 — "(38)  All  the  oil  transported  by  the  Southern  Pipe  Line 
Company  during  the  six  months  ending  December  31,  1918, 
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moved  on  tariffs  filed  with  the  Interstate  Commerce  Commis- 


sion." 


56 — "(39)  In  the  case  of  all  such  tariffs  in  evidence,  the 
name  at  the  top  of  the  tariff  sheet  is  that  of  the  originating  car- 
rier, by  which  the  oil  was  first  shipped,  and  (by  which  com- 
pany the  tariff  was  filed.  The  other  companies  whose  names 
appear  upon  the  face  of  the  tariff  are  the  connecting  carriers, 
through  whose  lines  the  oil  successively  passed,  and  each  of 
which  has  filed  with  the  Interstate  Commerce  Commission 
what  is  called  a  concurrence.  Each  tariff  shows  the  through 
rate  for  the  entire  shipment  from  the  originating  point  to  final 
destination.  Of  this  through  rate,  in  each  instance,  the  South- 
ern received  a  share,  which  varied  with  the  number  of  carriers 
and  the  distance  of  the  entire  journey." 

57 — "(40)  Before  a  shipment  of  oil  was  started  by  the 
originating  carrier  under  such  a  tariff  as  those  in  evidence, 
the  owner  or  shipper  issued  to  the  originating  pipe  line  com- 
pany what  is  called  a  'tender  of  shipment'.  Upon  the  receipt 
of  a  tender,  the  originating  carrier  issued  a  notice  of  the 
same,  and  sent  it  to  all  the  subsequent  carriers,  including  the 
Southern  Pipe  Line  Company." 

58 — *^'(41)  No  tenders  ofi  shipment  were  issued  to  the 
Southern  Pipe  Line  Company  during  the  six  months  ending 
December  31,  1918."  (That  is,  no  such  tenders  of  shipment 
were  issued  to  the  Southern  Pipe  Line  Company  as  original 
carriers.) 

59 — "(42)  During  the  six  months  ending  December  31, 
1918,  no  tender  of  shipment  was  issued  to  any  Pipe  Line  Com- 
pany in  reference  to  oil  contained  in  the  tanks  of  the  Southern 
Pipe  Line  Company  at  "Millway."  (That  is  not  with  specific 
reference  to  that  in  tanks.) 

60 — "(43)  During  the  six  months  in  question,  ending  De- 
cember 31,  1918,  there  was  received  by  The  Eureka  Pipe  Line 
Company,  from  the  South  West  Pennsylvania  Pipe  Lines,  and 
suhsennently  delivered  to  the  Southern  Pipe  Line  Company, 
19,868.52  barrels  of  oil  of  Pennsylvania  Grade,  which  had 
been  produced  in  the  State  of  Pennsylvania.  This  oil  was 
routed  under  tariff  I.  C.  C.  No.  76  (Defendant's  Exhibit  11), 
which  covered  shipments  from  various  points  in  Pennsylvania 
to  Bayonne  or  Bayway,  New  Jersey." 

61 — "(44)  Prior  to  the  six  months  ending  December  31, 
1918,  it  had  been  the  general  course  of  business  of  the  South- 
ern Pipe  Line  Company,  that  it  had  received  Somerset  Oil 
originating  with  the  Cumberland  Pipe  Line  Company  in  Ken- 
tucky, and  transported  the  same  to  Philadelphia  and  Bayonne. 
In  like  manner,  prior  to  the  same  period,  the  Southern  Pipe 
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Line  Company  had  transported  Mid-Continent  oil  originating 
in  Kansas  and  Oklahoma,  under  tariffs  filed  by  the  Prairie 
Pipe  Line  Company,  to  Bayonne,  Philadelphia  and  Baltimore. 
In  like  manner,  during  the  previous  years,  the  Southern  Pipe 
Line  Company  had  received  Pennsylvania  Grade  oil  from  The 
Eureka  Pipe  Line  Company  and  transported  the  same  in  part 
to  Philadelphia,  and  to  Bramell  Point,  New  Jersey,  and  in 
part  had  delivered  the  same  to  the  National  Transit  Company, 
to  be  forwarded  to  Bayonne  and  Baltimore." 

62— "(45)  In  the  year  1918,  the  Southern  Pipe  Line  Com- 
pany paid  to  the  Commonwealth,  a  Capital  Stock  Tax  amount- 
ing to  $117,500;  in  1917,  a  similar  tax  of  $125,000;  in  1916,  a 
similar  tax  of  $117,718.55,  which  capital  stock  tax  is  an  en- 
tirely distinct  tax  from  the  gross  receipts  tax,  now  sought  to 
be  collected  by  the  Commonwealth.'* 

63 — "(46)  During  the  six  months  ending  December  31, 
1918,  there  was  no  delay  in  the  movement  of  the  oil  received 
in  the  tanks  of  the  Southern  Pipe  Line  Company  at  Millway 
greater  than  was  necessary  on  account  of  the  change  of  the 
grades  of  oil,  or  than  was  due  to  efficiency  of  operation,  so 
as  to  keep  the  lines  going  at  their  maximum  capacity.  The 
tanks  of  the  Southern  Pipe  Line  Company  at  Millway  were 
used  solely  as  operating  tanks  during  said  period.'* 

64 — **(4/)  There  was  no  delay  in  the  movement  of  oil  at 
Millway  greater  or  longer  than  was  necessitated  by  the  re- 
quirements and  exigencies  of  transportation." 

65 — "(48)  During  the  six  months*  period  ending  December 
31,  1918,  all  the  oil  contained  in  the  tanks  of  the  Southern 
Pipe  Line  Company  at  Millway  was,  while  so  contained, 
solely  in  the  custody  of  the  Southern  Pipe  Line  Company,  as 


a  common  earner." 


66 — "(49)  During  the  six  months  ending  December  31, 
1918,  the  Southern  Pipe  Line  Company  transported  2,023,- 
512.10  barrels  of  Somerset  oil,  all  of  which  was  produced  in 
Kentucky,  and  was  shipped  by  the  Cumberland  Pipe  Line 
Company  as  the  originating  carrier,  under  I.  C.  C.  TarifiF  No. 
36  (Deft's.  Ex.  10),  destined  to  Philadelphia.  All  of  such 
Somerset  oil  was  transported  by  the  Southern  Pipe  Line  Com- 
pany through  its  own  pipe  lines  to  Millway,  and  from  Millway 
to  Philadelphia,  and  the  gross  revenue  received  for  trans- 
porting same  east  of  Millway  was  $103,603.82.  There  was  no 
separation  of  this  Somerset  oil  at  Millway  for  the  purpose 
of  transportation  to  difiFerent  destinations,  but  all  of  it  was 
transported  to  a  single  destination,  to  wit,  Philadelphia,  Pa.** 

67— "(50)  All  of  the  $1,540,571.60  of  gross  receipts  taxed 
by  the  Commonwealth  for  the  period  ending  December  31, 
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1918,  were  derived  from  the  transportation  of  oil  consigned 
from  points  without  the  State  of  Pennsylvania  to  points  within 
the  State  of  Pennsylvania,  or  to  points  in  other  States  than 
Pennsylvania,  or  from  oil  consigned  from  points  within  the 
State  of  Pennsylvania  to  points  without  the  State  of  Penn- 
sylvania." 

68 — The  said  tax  was  assessed  and  settled  under  the  pro- 
visions of  the  23rd  Section  of  the  Act  of  June  1,  1889,  P.  L. 
431. 

The  facts  as  set  forth  in  the  first  67  Findings  are  an  affir- 
mation of  the  respective  Findings  of  Fact  as  requested  by  the 
Commonwealth  and  Defendant,  excepting  the  figures  in  paren- 
thesis which  are  slight  changes  from,  the  requests.  The 
second  request  of  the  Commonwealth  for  Finding  of  Fact  is 
declined  for  the  reasons  that  the  evidence  clearly  shows  that 
a  small  portion  of  the  Defendant's  pipe  lines  are  in  the  State 
of  New  Jersey.  The  Twelfth  request  of  the  Commonwealth 
for  Finding  of  Fact  is  declined  for  the  reason  that  the  evidence 
indicates  that  this  quantity  of  oil  was  stored  in  all  the  tanks 
of  the  Defendant  Company  and  not  in  those  at  Millway.  The 
Nineteenth  request  of  the  Commonwealth  for  Finding  of  Fact 
is  declined  for  the  reason  that  the  evidence  shows  that  the 
tender  of  shipment  is  made  by  the  shipper  and  that  orders  such 
as  suggested  by  this  request,  are  issued  from  the  office  of  the 
Defendant  Company  for  the  delivery  of  oil  to  the  destination, 
as  set  forth  in  the  original  tender  of  shipment.  The  Twen- 
tieth request  of  the  Commonwealth  for  Finding  of  Fact  is 
declined  for  the  reason  that  it  is  not  sustained  by  the  evidence. 
The  Twenty-first  request  of  the  Commonwealth  for  Finding  of 
Fact  is  declined  for  the  reason  that  the  evidence  shows  that 
there  is  no  commingling  of  the  oil  in  the  pipe  lines  in  a  legal 
sense.  While  there  is  some  physical  mixing  of  oils,  yet  so 
far  as  practicable  in  conducing  the  continuous  carriage  of  oil 
in  pipe  lines,  the  consignments  of  oil  are  kept  separate. 

DISCUSSION 

The  tax  in  question  was  imposed  under  the  provisions  of  the 
23rd  Section  of  the  Act  of  June  1,  1889,  P.  L.  431,  which 
reads  as  follows : 

"Section  23.  That  every  railroad  company,  pipe  line  com- 
pany, conduit  company,  steamboat  company,  canal  company, 
slack  water  navigation  company,  transportation  company, 
street  passenger  railway  company,  and  every  other  company, 
joint-stock  association  or  limited  partnership,  now  or  here- 
after incorporated  or  organized  by  or  under  any  law  of  this 
Commonwealth,  or  now  or  hereafter  organized  or  incorporated 
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by  any  other  State  or  by  the  United  States  or  any  foreign 
government,  and  doing  business  in  this  Commonwealth,  and 
owning,  operating  or  leasing  to  or  from  another  corporation, 
company,  association,  joint  stock  association  or  limited  part- 
nership, any  railroad,  pipe  line,  slack  water  navigation,  street 
passenger  railway,  canal  or  other  device  for  the  transportation 
of  freight  or  passengers  or  oil,  and  every  telephone  or  tele- 
graph company  incorporated  under  the  laws  of  this  or  any 
other  State  or  of  the  United  States  and  doing  business  in  this 
Commonwealth,  and  every  express  company  incorporated  or 
unincorporated,  doing  business  in  this  Commonwealth,  and 
every  firm,  copartnership  or  joint  stock  company  or  associa- 
tion doing  express  business  in  this  Commonwealth,  and  every 
electrici  light  company,  and  every  palace  car  and  sleeping  car 
company,  incorporated  or  unincorporated,  doing  business  in 
this  Commonwealth,  shall  pay  to  the  State  Treasurer  a  tax  of 
eight  mills  upon  the  dollar  upon  the  gross  receipts  of  said 
corporation,  company  or  association,  limited  partnership,  firm 
or  co-partnership,  received  from  passengers  and  freight  traffic 
transported  wholly  within  this  State,  and  from  telegraph,  tele- 
phone or  express  business  done  wholly  within  this  State,  or 
from  business  of  electric  light  companies,  and  from  the  trans- 
portation of  oil  done  wholly  within  the  State;  the  said  tax 
shall  be  paid  semi-annually  upon  the  last  days  of  January  and 
July  in  each  year;  and  for  the  purpose  of  ascertaining  the 
amount  of  the  same,  it  shall  be  the  duty  of  the  treasurer  or 
other  proper  officer  of  the  said  company,  firm,  co-partnership, 
limited  partnership,  joint  stock  association  or  corporation,  to 
transmit  to  the  Auditor  General  a  statement,  under  oath  or 
affirmation,  of  the  amount  of  gross  receipts  of  the  said  com- 
panies, co-partnerships,  corporations,  joint-stock  associations, 
or  limited  partnerships  derived  from  all  sources,  and  of  gross 
receipts  from  business  done  wholly  within  the  State,  during 
the  preceding  six  months  ending  on  the  first  days  of  January 
and  July  in  each  year." 

The  Commonwealth  contends  that  the  Act  authorizes  the 
collection  of  the  tax  upon  gross  receipts,  whether  realized  from 
the  transportation  of  oil  in  interstate  commerce  or  intra-state 
commerce,  where  such  receipts  are  limited  to  the  charges  for 
transporting  the  oil  in  or  through  the  State  of  Pennsylvania ; 
that  the  Act  is  constitutional ;  that  the  tax  in  question  is  fran- 
chise tax  measured  by  the  amount  of  the  gross  receipts  of  the 
Defendant  Company,  and  therefore,  not  in  contravention  of 
the  Commerce  Clause  of  the  United  States  Constitution;  that 
the  Defendant  has  commingled  19,862.52  barrels  of  oil  pro- 
duced in  Pennsylvania  with  2,768,094.50  barrels  of  the  same 
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grade  of  oil  known  as  Pennsylvania  Grade  oil,  but  produced  in 
other  states,  and  that  as  a  consequence,  the  latter  oil  is  "min- 
gled with  the  general  body  of  the  property  of  the  State  and 
loses  its  identity  as  an  interstate  product";  that  the  oil  pass- 
ing through  the  tanks  at  Millway  thereby  comes  to  rest  in 
the  State  of  Pennsylvania,  is  mingled  with  the  general  property 
of  the  State,  and  becomes  the  subject  of  taxation  by  the  State. 

The  Defendant  contends  that  the  23rd  Section  of  the  Act  of 
1889  is  restricted  by  its  terms  to  intra  state  commerce;  that 
the  said  Act  is  unconstitutional  in  so  far  as  it  attempts  to  tax 
gross  receipts  earned  for  the  transportation  of  oil  in  interstate 
commerce;  that  all  of  the  gross  receipts  of  the  Defendant  for 
the  period  in  question  were  derived  from  the  transportation 
of  oil  in  interstate  commerce;  that  the  Defendant  Company 
has  already- paid  to  the  Commonwealth  of  Pennsylvania  for 
the  year  1918,  a  tax  upon  its  Capital  Stock  amounting  to  $117,- 
500.00,  which  represents  a  tax  upon  its  assets,  and  that  any 
further  attempt  upon  the  part  of  the  State  of  Pennsylvania 
to  tax  the  gross  receipts  of  the  Defendant  would  be  imposing 
a  burden  upon  interstate  commerce  and  therefore  would  be 
unlawful  as  in  contravention  of  Section  8  of  Article  I  of  the 
Federal  Constitution  and  of  the  Acts  of  Congress  regulating 
commerce  between  the  states. 

The  principal  controlling  facts  as  established  by  the  evi- 
dence formally  found  by  the  Court  are,  that  the  business  of 
the  Defendant  is  the  transporting  of  oil  owned  by  others, 
through  its  pipe  lines,  and  all  its  gross  receipts  are  derived 
from  the  transportation  ^nd  pumping  of  oil  in  commerce  be- 
tween the  states  the  only  oil  produced  in  Pennsylvania  being 
19,862.52  barrels  which  was  consigned  to  Bayonne,  N.  J. ;  That 
the  only  delays  in  this  transportation  of  oil  in  the  tanks  or 
pipes  of  the  Defendant  are  such  as  are  necessary  in  the  prac- 
tical and  continuous  operation  of  such  pipe  lines  and  the  dis- 
tribution of  the  proper  grade  of  oil  to  the  consignee  designated 
by  the  shipper  and  owner. 

We  cannot  adopt  the  construction  contended  for  by  the  De- 
fendant, namely,  that  the  Act  of  June  1,  1889,  under  which  the 
tax  is  assessed,  must  be  limited  to  intra  state  commerce.  The 
language  of  the  Act  plainly  indicates  an  intention  to  tax  the 
gross  receipts  of  pipe  line  companies,  derived  "from  the  trans- 
portation of  oil  done  wholly  within  the  state",  and  this  is 
sufficiently  broad  to  include  earnings  within  the  state  upon 
oil  in  interstate  commerce.  The  clause  refers  to  the  part 
played  in  the  transportation  of  the  oil  by  the  Company  taxed, 
rather  than  to  the  movement  of  the  oil  in  which  the  carrier 
has  not  taken  a  part. 
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The  principal  question  for  determination  is  whether  the 
said  Act  of  1889  is  constitutional  under  the  facts  of  the  case 
before  us.  In  the  abstract  the  Act  is  not  necessarily  an  in- 
terference with  or  a  burden  upon  interstate  commerce.  Where 
the  tax  is  in  reality  a  franchise  tax  and  the  amount  is  measured 
by  the  earnings,  it  has  been  upheld.  U.  S.  Express  Co.  vs 
Minnesota,  223  U.  S.  335,  344,  the  Court  holding  that  "the 
mere  fact  that  a  corporation  is  engaged  in  interstate  commerce 
does  not  exempt  its  property  from  state  taxation."  Baltic 
Mining  Co.  vs  Massachusetts,  231  U.  S.  68,  82. 

There  are  numerous  other  cases  in  which  a  property  tax 
or  a  franchise  tax,  or  an  income  tax,  though  measured  by 
earnings  wholljr  or  partly  derived  from  interstate  commerce, 
has  been  sustamed  where  it  is  part  of  the  general  system  of 
taxation  and  limited  in  operation  or  amount. 

The  present  tax  must  be  considered  as  one  without  limita- 
tion, without  any  designation  as  a  franchise  tax  and  with  the 
established  fact  that  the  Defendant  Company  is  subjected  to 
and  has  paid  the  Capital  Stock  tax  which  covers  all  its  assets. 
The  first  tax  of  this  character  enacted  in  Pennsylvania,  to 
which  our  attention  has  been  directed,  is  the  Tonnage  Tax  of 
1864  which  was  declared  unconstitutional  in  the  Tonnage  Tax 
Cases,  15  Wall.  232.  This  Act  was  followed  by  the  Act  of 
February  23,  1866,  P.  L.  82,  taxing  gross  receipts,  which  was 
repealed  by  the  Act  of  April  24,  1874,  P.  L.  68,  but  re-enacted 
March  20th,  1877,  P.  L.  6,  which  was  amended  June  7,  1879, 
P.  L.  112,  which  was  supplemented  by  the  Act  of  June  1, 
1889,  P.  L.  420,  under  which  the  present  tax  was  assessed. 
The  original  gross  receipts  tax  was  upheld  in  Philadelphia 
and  Reading  R.  R.  Co.  vs  Penna.,  83  U.  S.  284,  but  this 
decision  was  criticised,  questioned  and  overruled,  and  the 
gross  receipts  tax  held  invalid  as  an  unlawful  interference  with 
interstate  commerce  in  Philadelphia  and  Southern  Steamship 
Company  vs  Commonwealth,  122  U.  S.  326,  which  last  men- 
tioned decision  has  been  cited  with  approval  in  many  later 
and  recent  cases.  The  tax  on  gross  receipts  derived  from 
interstate  commerce  was  held  invalid  in  Fargo  vs  Michigan, 
121  U.  S.  230,  Wesern  Union  Telegraph  Co.  vs  Penna.  128 
U.  S.  39.  In  Galveston  Railroad  Co.  vs  State  of  Texas,  210 
U.  S.  217,  the  line  of  a  carrier  was  wholly  within  the  state, 
but  its  gross  receipts  were  held  not  taxable  if  partly  derived 
from  the  carriage  of  passengers  and  freight  coming  from  or 
destined  to,  points  without  the  state.  The  commerce  was 
interstate.  In  Looney  vs  Crane  Co.,  245  U.  S.  178,  an  attempt 
was  made  to  tax  a  foreign  corporation  doing  business  in 
Texas  by  levying  a  tax  upon  the  capital  stock  surplus  and  un- 
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divided  profits,  without  limitation  or  restriction  and  the  Act 
was  held  to  be  unconstitutional.  In  Crew  Levick  Co.  vs 
Penna.,  245  U.  S.  292,  a  tax  levied  under  the  Mercantile 
License  Act  of  Pennsylvania  was  declared  invalid  where  it 
assumed  to  tax  merchandise  shiipped  from  ]the  plaintiff's 
warehouse  in  Pennsylvania  to  foreign  countries. 

Among  the  cases  sustaining  the  tax  where  it  was  part  of 
the  general  system  of  taxation  but  limited  in  operation  or 
amount  are,  Cudahy  Packing  Co.  vs  Minnesota,  246  U.  S.  450, 
where  the  Act  provided  that  the  tax  in  question  should  be 
"in  lieu  of  other  taxes  on  the  property."  In  Meyer  vs  Wells 
Fargo  &  Co.,  223  U.  S.  298,  the  tax  was  held  invalid  because 
not  so  limited,  and  in  U.  S.  Express  Co.  vs  Minnesota,  223 
U.  S.  335,  the  tax  was  sustained  because  of  a  similar  limita- 
tion. In  Postal  Telegraph  Cable  Co.  vs  Adams,  155  U.  S. 
688,  the  tax  was  "in  lieu  of  other  state,  county  and  municipal 
taxes".  In  Maine  vs  Grand  Trunk  Railroad  Co.,  142  U.  S. 
217,  buildings,  lands  and  fixtures  outside  of  the  railroad's 
right  of  way  were  taxed  as  property  and  a  franchise  tax  was 
levied  for  the  privilege  of  doing  business  in  the  state,  which 
was  in  lieu  of  all  other  taxes  upon  such  railroad  and  its 
property,  and  the  tax  was  upheld.  In  Baltic  Mining  Co.  vs 
Massachusetts,  231  U.  S.  68,  and  Kansas  City  Railway  vs 
Kansas,  240  U.  S.  227,  the  tax  was  upheld  because  of  such 
limitation,  while  in  Looney  vs  Crane  Co.,  245  U.  S.  178,  Inter- 
national Paper  Co.  vs  Massachusetts,  246  U.  S.  135,  and  Loco- 
mobile Company  of  America  vs  Massachusetts,  246  U.  S.  146, 
the  tax  was  held  invalid  because  of  the  want  of  such  limita- 
tion. 

The  Pennsylvania  tax  is  without  limitation  and  therefore 
comes  within  the  ban  of  this  and  other  authorities  of  the 
Supreme  Court  of  the  United  States. 

The  Comonwealth  rests  its  contention  largely  upon  the 
reasoning  of  Pennsylvania  decisions  which  have  been  over- 
ruled by  the  United  States  Supreme  Court  and  upon  authori- 
ties sutsaining  the  imposition  by  states  of  the  franchise  tax. 
It  is  urged  that  the  Pennsylvania  courts  have  construed  these 
taxes  on  gross  receipts  as  a  franchise  tax  and  that  the  United 
States  Supreme  Court  decisions  recognize  the  construction  of 
the  State  Court.  Reliance  is  placed  upon  the  sentence  "a 
tax  on  gross  receipts  is  in  the  nature  of  a  tax  on  the  franchise", 
found  in  Philadelphia  and  Southern  Steamship  Co.  vs  Com- 
monwealth, 104  Pa.  109,  a  case  in  which  the  Act  under  which 
the  tax  was  laid,  was  declared  unconstitutional  in  122  U.  S. 
326,  and  while  the  Federal  Courts  have  held  that  in  a  matter 
of  construction  they  will  follow  the  state  courts,  yet  in  de- 
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termining  the  constitutionality  of  a  state  enactment  or  the 
validity  of  a  tax  laid  thereunder,  they  have  time  and  again 
stated  that  **the  substance  rather  than  the  form"  is  to  be 
regarded  and  "the  controlling  test  is  to  be  found  in  the  opera- 
tion and  effect  of  the  law  as  applied  and  enforced  by  a  state." 
St.  Louis  &  Southwestern  Railroad  Co.  vs  Arkansas,  235 
U.  S.  350;  Western  Union  Telegraph  Co.  vs  Kansas,  216 
U.  S.  1. 

The  Commonwealth  strongly  insists  that  St.  Louis  S.  W. 
R.  Co.  vs  Arkansas,  235  U.  S.  350  is  authority  for  the  position 
that  the  tax  in  question  is  a  franchise  tax  and  that  it  is  not 
invalidated  by  a  tax  assessed  against  the  capital  stock  or  assets 
of  the  same  corporation.  In  that  case  the  State  of  Arkansas, 
by  what  was  designated  as  a  franchise  tax,  assumed  to  levy  an 
initial  tax  against  foreign  corporations  doing  business  in  the 
state  of  a  like  amount  as  assessed  against  domestic  corpora- 
tions, and  in  addition  provided  for  an  annual  tax  "for  the  privi- 
lege of  exercising  its  franchise  in  the  state".  This  tax  was 
based  upon  a  specified  percentage  of  the  capital  stock  of  the 
corporation  represented  by  property  owned  and  used  in  busi- 
ness transacted  in  the  state.  The  tax  was  sustained,  the  Court 
holding  that  the  franchise  intended  to  be  taxed  is  that  which 
relates  solely  to  intra  state  business,  and  that  the  initial  fees 
were  also  charged  for  the  privilege  of  doing  intra-state  busi- 
ness. As  held  "the  tax  *  *  *  jg  jiq^  j^  any  wise  based 
upon  the  receipts  of  a  railroad  company  from  interstate  com- 
merce." This  sentence  in  itself  conclusively  distinguishes  that 
case  from  the  one  at  bar. 

The  Commonwealth  further  contends  that  the  oil  in  the 
tanks  at  Millway  "has  come  to  rest"  in  the  state  and  thereby 
has  lost  its  character  as  interstate  commerce,  and  is  a  part  of 
the  property  of  the  state.  We  must,  however,  distinguish  be- 
tween storage  or  coming  to  rest  for  the  accommodation  and 
convenience  of  the  owner  and  a  rest  imposed  by  a  carrier 
for  the  convenience  of  transportation  and  distribution  to  the 
consignee  designated  by  the  owner  at  the  time  of  tender  of 
shipment  to  the  original  carrier.  Delays  of  this  character  and 
of  far  longer  duration  have  been  held  to  be  incidental  to  the 
transportation.  Swift  &  Co.  vs  U.  S.,  196  U.  S.  375;  Southern 
Pacific  Terminal  Co.  vs  Interstate  Commerce  Commission,  219 
U.  S.  498;  Ohio  R.  R.  Commission  vs  Worthington,  225  U.  S. 
101 ;  U.  S.  vs  Union  Stock  Yard,  226  U.  S.  286 ;  Texas  and  N. 
O.  R.  R.  vs  Sabine  Tram  Co.,  227  U.  S.  Ill;  Railroad  Com- 
mission of  La.  vs  Texas  and  Pacific  Ry.  Co.,  229  U.  S.  336; 
Western  Transit  Co.  vs  Leslie,  242  U.  S.  448. 
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The  cases  relied  upon  by  the  Commonwealth  to  sustain 
this  position  are, — American  Steel  and  Wire  Co.  vs  Speed,  192 
U.  S.  500,  in  which  the  goods  were  stood  in  a  warehouse  by 
the  owners  where  they  were  held  for  sale  and  delivery  as 
contracts  were  completely  consummated.  In  General  Oil 
Co.  vs  Crain,  209  U.  S.  211,  the  **oil  had  reached  the  destination 
of  its  first  shipment  and  was  held  there  not  in  necessary  delay 
or  accommodation  to  the  means  of  transportation  but  for  the 
business  purposes  and  profit  of  the  Company."  While  in 
Susquehanna  Coal  Co.  vs  South  Amboy,  228  U.  S.  665,  coal 
was  shipped  to  another  state  and  there  stored  subject  to  the 
disposition  of  the  Coal  Company,  **in  anticipation  of  orders 
from  regular  customers  in  the  near  future."  In  all  of  these 
cases  the  merchandise  came  to  rest  for  the  convenience  of 
the  business  purposes  of  the  owner,  and  therefore  could  not 
be  considered  as  being  in  interstate  commerce. 

The  remaining  contention  of  the  Commonwealth  is  that 
19,868.52  barrels  of  oil  produced  in*  Pennsylvania  were  com- 
mingled with  Pennsylvania  Grade  Oil  from  other  states  and 
that  thereby  all  of  such  Pennsylvania  Grade  Oil  amounting 
to  2,768,094.50  barrels  must  be  considered  as  "mingled  with 
the  general  body  of  the  property  of  the  state  and  lo^es  its 
identity  as  an  interstate  product."  The  weakness  of  this 
position  is  that  it  is  not  sustained  by  the  facts.  The  records 
of  the  Defendant  Company,  upon  which  both  the  Common- 
wealth and  the  Defendant  rely  for  the  facts  as  to  the  origin 
and  destination  of  the  oil  transported  by  the  Defendant,  as 
well  as  the  receipts  of  the  Company  during  the  taxing  period 
in  question,  show  that  these  19,868.52  barrels  of  oil  produced 
in  Pennsylvania  were  consigned  to  Bayonne,  N.  J.,  and  there 
is  no  evidence  in  the  case  indicating  that  the  oil  was  delivered 
to  any  other  point.  This  oil  consequently  was  in  interstate 
commerce  as  was  all  the  other  Pennsylvania  Grade  Oils  trans- 
ported by  the  Defendant.  Moreover,  in  Ohio  Railroad  Com- 
mission vs  Worthingfton,  225  U.  S.  101,  the  delivery  of  a  small 
part  of  the  interstate  shipment  to  a  point  in  Ohio,  making 
such  small  portion  intra-state  commerce,  did  not  affect  the 
status  of  the  large  and  substantial  interstate  shipments. 

The  Court  must  therefore  conclude  that  the  Act  in  ques- 
tion extends  to  earnings  from  interstate  commerce;  that  the 
Act  is  unconstitutional  in  that  it  taxes  gross  receipts  de- 
rived from  interstate  commerce  without  any  limitation  in 
amount  or  upon  other  taxing  power  of  the  state,  when  the 
state  has  already  levied  a  tax  against  the  Defendant  upon  its 
capital  stock  and  assets.  The  settlement  of  the  tax  as  made 
by  the  Auditor  General  and  State  Treasurer  cannot  stand. 
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1 — "First.  The  Defendant  Coanpany  has  the  right  of  emi- 
nent domain  under  the  Act  of  June  2,  1883,  P.  L.  61." 

2 — "Third.  The  gross  receipts  tax  upon  a  franchise  of  a 
corporation  is  a  lawful  and  proper  tax,  and  may  be  levied 
without  infringing  the  Commerce  Clause  or  the  Equal  Laws 
Clause  of  the  Constitution  of  the  United  States,  even  though 
the  gross  receipts  are  derived  in  part  or  wholly  from  the  sub- 
ject of  interstate  commerce." 

These  two  conclusions  are  in  affirmance  of  the  First  and 
Third  Requests  of  the  Commonwealth  for  Conclusions  of  Law. 

3 — "First:  The  defendant  company  is  a  common  carrier 
under  the  Act  of  Congress  of  February  4,  1887,  commonly 
known  as  the  Interstate  Commerce  Act,  as  amended  by  the 
Act  of  June  29,  1906." 

4 — "Second :  The  gross  receipts  tax  under  the  Act  of  1889 
(P.  L.  420)  Section  23,  is  not  a  tax  upon  any  corporate  fran- 
chise." 

5 — "Fifth :  The  value  of  a  corporate  franchise  may  not  be 
measured  for  the  purposes  of  taxation  by  the  gross  receipts 
of  the  corporation,  when  those  gross  receipts  are  derived  from 
interstate  commerce,  unless  the  tax  so  levied  is  in  lieu  of 
other  property  taxes  and  is  a  part  of  a  general  system  of  tax- 
ation, or  unless  the  Act  imposing  the  tax  definitely  limits  the 
tax  to  a  fixed,  reasonable  amount." 

6 — "Sixth:  The  gross  receipts  tax  under  the  Act  of  1889 
(P.  L.  420)  Section  23,  as  far  as  the  same  relates  to  the  gross 
receipts  of  a  Pipe  Line  Company,  is  not  a  tax  upon  the  fran- 
chise of  that  company,  and  if  such  gross  receipts  are  derived 
from  interstate  commerce,  the  tax  is  unlawful  and  the  Act  as 
to  such  company  violates  the  commerce  clause  of  the  United 
States  Constitution." 

7 — "Seventh :  Whether  commerce  in  commodities  in  a  par- 
ticular instance  is  interstate,  depends  upon  the  movement  of 
the  commodities  carried,  and  not  upon  the  particular  length  of 
time,  or  portion  of  the  through  route  during  or  over  which  any 
particular  carrier  does  the  transporting." 

8 — "Eighth:  The  oil  not  produced  in  the  State  of  Penn- 
sylvania transported  by  the  Southern  Pipe  Line  Company, 
during  the  six  months'  period  ending  December  31,  1918,  was 
moved  in  interstate  commerce,  irrespective  of  the  fact  that  the 
share  of  such  transportation  performed  by  the  Southern  Pipe 
Line  Company  itself  was,  to  a  large  extent  so  performed  with- 
in the  State  of  Pennsylvania." 
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9 — "Ninth :  The  delays  of  oil  in  the  Knes  and  tanks  of  the 
defendant  during  the  six  months  ending  December  31,  1918, 
were  merely  incidental  to  transportation,  and  did  not  affect 
the  interstate  character  of  the  commerce,  nor  did  they  cause 
any  break  in  the  ^current'  of  that  commerce." 

10 — "Tenth:  During  the  six  months  ending  December  31, 
1918,  there  was  no  delay  in  the  movement  of  the  oil  in  the 
tanks  of  the  Southern  Pipe  Line  Company  at  Millway  greater 
than  was  made  necessary  by  the  change  of  the  grades  of  oil, 
or  than  was  necessary  for  efficiency  of  operation  and  to  keep 
the  lines  going  at  their  maximum  capacity." 

11 — "Eleventh:  During  the  six  months'  period  ending  De- 
cember 31,  1918,  the  tanks  of  the  Southern  Pipe  Line  Com- 
pany at  Millway  were  used  solely  as  operating  tanks." 

12 — "Twelfth :  During  the  six  months'  period  ending  July 
i8,  1920,  there  was  no  delay  in  the  movement  of  oil  by  the 
Southern  Pipe  Line  Company  at  Millway,  greater  or  longer 
than  was  necessitated  by  the  requirements  and  exigencies  of 
transportation." 

13 — "Thirteenth  :  During  the  six  months  ending  December 
31,  1918,  the  Southern  Pipe  Line  Company  did  not  store  any 
oil  in  its  lines  or  tanks." 

14 — "Fourteenth :  The  delays  of  commodities,  while  in  the 
custody  of  a  common  carrier,  which  are  due  simply  to  the 
necessities  of  orderly  transportation  or  are  caused  by  the  lack 
of  sufficient  facilities  of  transportation,  when  the  commodi- 
ties have  theretofore  been  moved  in  interstate  commerce,  do 
not  affect  the  interstate  character  of  the  commerce,  nor  do 
they  cause  any  break  in  its  'current.'  " 

15 — "Fifteenth:  Delays  in  the  lines  or  tanks  of  a  pipe  line 
company,  due  solely  to  the  fact  that  the  capacity  of  its  lines 
is  not  sufficient  at  a  given  point  to  enable  it  to  forward  im- 
mediately all  the  oil  consigned  over  a  particular  route,  which 
oil  had  theretofore  been  moved  in  interstate  commerce,  do 
not  affect  the  interstate  character  of  the  commerce,  nor  do 
they  cause  any  break  in  the  'current'  of  that  commerce." 

16 — "Sixteenth :  Where  oil  has  been  moved  in  interstate 
commerce,  and  it  is  destined  by  its  shippers  to  go  to  some  one 
of  several  designated  points  in  another  state  from  that  in  which 
it  originated,  the  absence  of  a  definite  destination  in  such 
other  state  for  a  particular  portion  of  the  oil  does  not  alter 
the  interstate  character  of  the  shipment." 

17 — "Seventeenth:  It  is  not  esesntial  that  the  particular 
destination  of  any  particular  portion  of  a  commodity  trans- 
ported, be  fixed  in  order  to  prevent  the  interruption  of  an 
interstate  movement,  when  the  destinations  of  all  th^  com- 
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modity  in  question  are  certain  designated  points  in  states 
other  than  those  in  which  the  commodity  originated,  and 
which  points  were  known  and  fixed  before  the  commodity 
was  started  upon  its  interstate  journey." 

18 — "Eighteenth:  Where  oil  is  moved  in  interstate  com- 
merce and  its  destination  in  general  to  certain  points  in  other 
states  is  known  and  fixed,  the  absence  of  a  definite  destination 
for  any  particular  part  of  the  oil  does  not  alter  the  interstate 
character  of  the  shipment." 

19 — "Nineteenth:  The  fact  that  oil  moved  in  interstate 
commerce  was  received  by  the  Southern  Pipe  Line  Company 
into  its  tanks  at  Millway,  all  of  which  oil  was  destined  to  be 
transported  to  some  one  of  several  designated  points,  but  as 
to  any  particular  part  of  which  the  particular  designation  was 
not  known  or  fixed,  and  that  the  oil  so  received  was  distributed 
by  the  Southern  Pipe  Line  Company  to  the  various  designated 
points  in  the  quantity  designated  by  the  terms  of  the  ship- 
ment, did  not  alter  the  interstate  character  of  the  shipment." 

20— "Twentieth :  The  mixture  of  a  small  amount  of  Penn- 
sylvania Grade  oil  originating  in  the  State  of  Pennsylvania, 
with  the  general  mass  of  oil  of  that  grade  originating  else- 
where, which  was  transported  by  the  Southern  Pipe  I^ine 
Company  during  the  six  months'  period  ending  December  31, 
1918,  the  oil  so  originating  in  Pennsylvania  being  less  than 
1  p:^r  cent,  of  the  whole,  had  no  effect  on  the  interstate  char- 
acter of  the  oil  which  originated  elsewhere  than  in  Pennsyl- 
vania." (This  conclusion  is  strengthened  by  the  fact  that 
such  oil  originating  in  Pennsylvania  is  consigned  to  points 
beyond  the  state.) 

21 — "Twenty- First :  Oil  produced  in  other  states  than 
Pennsylvania,  which,  in  the  course  of  transportation,  has  be- 
come mixed  with  a  small  percentage  of  oil  produced  in  Penn- 
sylvania, does  not,  on  that  account,  lose  its  interstate  identity 
so  as  to  become  in  Pennsylvania  subject  to  a  tax  on  the  gross 
receipts  derived  from  its  transportation." 

22 — "Twenty-Second:  Oil  flowing  from  other  states  into 
the  tanks  of  the  defendant  company,  where  it  was  held  for 
period  of  a  few  days,  in  order  to  carry  out  an  orderly  system 
of  transportation,  and  to  enable  the  defendant  company  to 
fulfil!  its  obligations  as  a  common  carrier,  did  not  cease  to  be 
in  interstate  commerce  and  the  gross  receipts  derived  from 
its  transportation  are  not  the  proper  or  legal  subject  of  tax- 
ation." 

23 — "Twenty-Third:  The  defendant  company  is  not  liable 
to  pay  any  tax  on  gross  receipts  received  from  the  transpor- 
tation of  oil  during  the  six  months  ending  December  31,  1918, 
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where  such  oil  was  not  produced  within  the  State  of  Penn- 
sylvania." (Nor  is  the  defendant  liable  to  pay  the  tax  on 
gross  receipts  received  from  the  transportation  of  oil  produced 
within  the  Statie  of  Pennsylvania  but  consigned  to  points  be- 
yond the  state.) 

24 — "Twenty- Fourth :  The  defendant  company  is  not 
liable  to  pay  any  tax  on  gross  receipts  received  during  the 
six  months  ending  December  31,  1918,  for  pumping  oil  for 
the  National  Transit  Company,  such  service  being  an  incident 
to  interstate  transportation." 

25 — "Twenty-Fifth:  The  defendant  company  is  not  liable 
to  pay  any  tax  upon  any  portion  of  its  gross  receipts  received 
for  the  transportation  of  oil,  as  a  franchise  tax." 

26 — "Twenty-Sixth :  Judgment  should  be  ordered  in  favor 
of  the  defendant  adjudging  that  the  defendant  is  not  liable  to 
the  Commonwealth  for  any  tax  on  its  gross  receipts  from  the 
transportation  of  oil  during  the  six  months'  period  ending 
December  31,  1918,  and  that  the  tax  on  gross  receipts  charged 
for  said  period  against  the  defendant  be  disallowed." 

The  Conclusions  of  Law  from  the  Third  to  the  Twenty-sixth 
inclusive,  are  in  affirmance  of  the  defendant's  requests  for 
conclusions  of  law,  excepting  the  third  and  fourth  of  such 
requests. 

The  Commonwealth's  second  request  for  conclusion  of  law 
and  its  similar  requests  from  the  4th  to  18th  inclusive,  are 
declined.  The  defendant's  third  and  fourth  requests  for  con- 
clupsions  of  law  are  declined. 

And  now,  to  wit,  March  28,  1922,  in  accordance  with  the 
foregoing  Findings  and  Conclusions,  judgment  is  directed  to 
be  entered  against  the  Commonwealth  and  in  favor  of  the 
defendant  Company,  unless  Exceptions  be  filed  within  the  time 
limited  by  law. 


Pasquale  Liberato  and  Anna  Maria  Capon  Liberato  vs  S.  A. 
Royer  and  Albert  Herr,  Trading  and  doing  business  as 
Royer  and  Herr. 

Constitutional  law — Treaties  'with  ford^  governments — 

Act  of  June  2,  1915. 

Tha.t  part  of  the  Act  of  June  2,  1915,  P.  L.  736,  which  provides 
that  "alien  widowers,  parents,  brothers  and  sisters,  not  residents  of  the 
United  States,  shall  not  be  entitled  to  compensation"  is  in  violation 
of  the  treaty  between  the  governments  of  Italy  and  the  United  States, 
as  amended  in  1913,  and  is  unconstitutional. 

Appeal  from  Workmen's  Compensation  Board.  C.  P.  Dau- 
phin County,  No.  297,  September  Term,  1921. 
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John  C.  Nissley,  for  plaintiff. 

Beidleman  &  Hull,  for  defendants. 

Fox,  J.,  March  22,  1922. 

In  this  case  the  record  discloses  that  the  plaintiffs  are  non 
resident  aliens,  being  citizens  and  residents  of  Italy  who  by 
their  attorney-in-fact  instituted  an  action  in  trespass  against 
the  defendants  in  the  court  of  Common  Pleas  of  Dauphin 
County  to  No.  624  January  Term,  1917,  to  recover  damages 
for  the  death  of  their  son  Gussippi  Liberato,  who  was  acci- 
dently  killed  on  the  9th  day  of  February,  1916,  in  this  county, 
in  the  course  of  his  employment  with  the  defendants.  In  a 
case  stated,  this  court  decided  that  the  plaintiffs  were  pre- 
cluded from  prosecuting  their  claim  'by  an  action  in  trespass 
for  the  reason  that  neither  the  employe  nor  the  employers  filed 
the  statement  in  writing  provided  in  section  302  (a)  of  what 
is  commonly  known  as  the  Workmen's  Compensation  Act, 
1915,  P.  L.  736,  rejecting  the  provisions  of  article  three  (HI) 
of  the  act  applicable  to  their  contract  of  hiring  and  that  there- 
fore they  were  conclusively  presumed  to  have  accepted  the 
provisions  of  the  article  and  agreed  to  be  bound  thereby. 
After  the  passage  of  the  Act  of  July  8,  1919,  P.  L.  764,  being 
thereby  authorized  so  to  do,  the  claimants  instituted  pro- 
ceedings before,  and  filed  a  claim  with  the  Workmen's  Com- 
pensation Board.  The  Travelers  Insurance  Company,  the 
Insurance  Carrier  of  the  defendants  was  granted  leave  to  in- 
tervene as  party  defendant.  The  matter  came  on  for  hearing 
before  the  Referee,  from  whose  decision  the  claimants  ap- 
pealed to  the  Workmen's  Compensation  Board,  and  on  March 
2,  1920,  the  Board  set  aside  the  findings  of  fact  and  conclu- 
sions of  law  of  the  Referee  and  allowed  a  hearing  de  novo, 
which  was  held  forthwith,  and  the  testimony  as  taken  before 
the  Referee  was  adopted  and  considered  by  the  Board,  and 
in  consideration  of  the  case,  two  questions  were  raised:  (1) 
are  the  parents  of  the  deceased  who  are  citizens  and  residents 
of  Italy  entitled  to  compensation?  (2)  is  there  sufficient  testi- 
mony in  the  case  to  warrant  the  Board  to  award  compensation 
on  the  grounds  of  dependency?  The  Board  in  its  opinion  of 
Octdber  20,  1921,  held  that  the  testimony  required  that  the 
second  question  should  be  answered  affirmatively ;  it  also  held 
that  the  plaintiffs,  the  parents  of  the  deceased,  being  citizens 
and  residents  of  Italy  are  not  entHled  to  compensation  for 
the  reason  that  section  310,  of  the  Act  of  1915,  P.  L.  736,  bars 
them  from  receiving  compensation.  From  this  decision  the 
plaintiffs  have  appealed  to  this  court. 
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At  the  argument  another  question  was  suggested,  viz :  that 
of  the  constitutionality  of  the  Act  of  1919,  P.  L.  764,  this 
however  was  then  not  pressed,  and  was  dropped  by  the  de- 
fendants, and  we  therefore  will  not  give  it  any  consideration. 

It  is  for  us  to  determine  the  question,  whether  or  not  that 
part  of  section  310  of  the  Act  of  1915,  P.  L.  736,  which  reads 
as  follows: 

'"Alien  widowers,  parents,  brothers,  and  sisters,  not  resi- 
dents of  the  United  States,  shall  not  be  entitled  to  compensa- 
tion." is  contrary  to  the  law  of  the  land? 

It  is  contended  by  the  claimants,  but  the  contention  is  de- 
nied by  the  defendants,  that  it  contravenes  the  treaty  between 
the  United  States  and  Italy,  proclaimed  November  23,  1871 
(17  Stat.  845)  which  reads  as  follows:  "The  citizens  of  each 
of  the  high  contracting  parties  shall  receive  in  the  states  and 
territories  of  the  other  the  most  constant  protection  and  se- 
curity for  their  persons  and  property,  and  shall  enjoy  in  this 
respect  the  same  rights  and  privileges  as  are  or  shall  be  grant- 
ed to  the  natives  on  their  submitting  to  the  conditions  im- 
posed upon  the  natives." 

which  as  amended  February,  1913,  (228  Fed.  Rep.  page  235) 
reads  as  follows : 

"The  citizens  of  each  of  the  high  contracting  parties  shall 
receive  in  the  states  and  territories  of  the  other  the  most  con- 
stant security  and  protection  for  their  persons  and  property 
and  for  their  rights,  including  that  form  of  protection  granted 
by  any  state  or  national  law  wh'ch  established  a  civil  respon- 
sibility for  injuries  or  for  death  caused  by  negligence  or  fault 
and  gives  to  relatives  or  heirs  of  the  injured  party  a  right  of 
action,  which  right  shall  not  be  restricted  on  account  of  thfs 
nationality  of  said  relatives  or  heirs,  and  shall  enjoy  in  this 
respect  the  same  rights  and  privileges  as  are  or  shall  be  grant- 
ed to  nationals,  provided  that  they  submit  themselves  to  the 
conditions  imposed  on  the  latter." 

The  right  of  a  dependent  parent  to  recover  compensation 
for  the  death  of  a  child  is  purely  statutory. 

In  the  case  of  Miorana  vs  Baltimore  &  Ohio  R.  R.  Co. :  216 
Pa.  page  402,  the  Court  said : 

"At  common  law  the  death  of  a  human  being  could  not  be 
complained  of  as  in  an  injury  in  a  civil  court,  and  therefore, 
could  not  be  made  the  ground  of  an  action  for  damages. 
While  the  statute  allows  such  action  at  the  suit  of  husband, 
widow,  children  or  parents,  the  action  is  not  for  the  enforce- 
ment of  any  right  which  was  in  the  party  killed,  but  for  a 
wholly  distinct  cause  not  affecting  in  any  way  the  estate  or 
rights  of  such  party;  it  is  exclusively  for  such  damages  as  the 
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parties  plaintiff  in  the  action  have  sustained  by  reason  of  the 
death.  As  was  said  in  Penna.  R.  R.  Co.  vs  Zebe,  33  Pa.  318, 
this  latter  is  a  new  and  independent  right  given  by  positive 
law — not  cast  upon  the  parties  to  whom  the  statute  gives  it 
by  survivorship  as  for  injury  done  the  decedent,  but  is  for  the 
wrong  done  to  them  as  individuals.  The  measure  of  dam- 
ages allowed  in  such  cases  is  but  another  expression  of  the 
same  truth;  the  damages  are  limited  to  the  pecuniary  value 
of  the  life  lost  to  those  who  sue,  indicating  clearly  that  the 
right  to  sue  is  not  as  though  it  came  by  succession  as  the 
right  to  recover  what  belonged  to  the  party  killed,  but  an  in- 
dependent cause  of  action  for  damages  sustained  by  those  who 
are  allowed  to  bring  the  action. 

What  we  have  said  sufficiently  indicates  the  difference  be- 
tween the  rights  of  the  plaintiff  and  those  of  her  husband,  and 
the  ground  upon  which  the  distinction  is  based.  The  injury 
for  which  plaintiff  sues  is  her  own  peculiar  injury  resulting 
from  the  death  of  her  husband,  and  not  for  injuries  he  received. 
A  statute  right  is  given  our  citizens  in  such  case,  but  plaintiff, 
as  we  have  seen,  with  respect  to  any  such  claim  is  not  within 
any  treaty  privileges,  but  is  simply  an  alien.  This  being  the 
case  the  doctrine  of  Deni  vs  Penna.  R.  R.  Co.:  181  Pa.  525, 
applies." 

The  plaintiffs  must  rely  for  their  recovery  upon  the  Act  of 
June  2,  1915,  P.  L.  736,  which  is  entitled  "An  Act  defining 
the  liability  of  an  employer  to  pay  damages  for  injuries  re- 
ceived by  an  employe  in  the  course  of  employment;  establish- 
ing an  elective  schedule  of  compensation ;  and  providing  pro- 
cedure for  the  determination  of  liability  and  compensation 
thereunder."  In  Section  302  (a)  it  provides  inter  alia  that  "it 
shall  be  conclusively  presumed  that  the  parties  have  accepted 
the  provisions  of  article  three  (HI)  of  this  act,  and  have 
agreed  to  be  bound  thereby,  unless  there  be  at  the  time  of  the 
making,  renewal  or  extension  of  such  contract,  an  express 
statement  in  writing  from  either  party  to  the  other,  that  the 
provisions  of  article  three  CIII)  of  this  act  are  not  intended 
to  apply,  etc."  In  this  case  there  was  no  rejection  of  the  pro- 
visions of  article  three  (III)  by  either  the  employer  or  the 
employe,  and  they  are  therefore  conclusively  presumed  to  lyive 
accepted  the  provisions  of  the  article  and  agreed  to  be  bound 
thereby. 

In  the  case  of  Liberato  vs  Royer.&  Herr:  28  Dist.  Rep.  page 
670,  22  Dauph.  Co.  Repts,  page  1,  this  court,  by  Kunkel,  J., 
said  "The  rights  and  remedies  provided  by  the  act  are  sub- 
stituted for  those  previously  existing,  and  the  parties  are 
limited  thereto,  see  Gregutis  vs  Waclark  Wire  Works:  86 
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N.  J.  L.  610;  Mathison  vs  Minn.  St.  Ry.  Co. :  L.  R.  A.  1916,  D. 
412,"  and  in  the  same  case  this  court,  said:  "his  dependents 
are  in  the  same  pos  tion  by  express  enactment  in  the  event 
of  his  death"  and  **under  circumstances  like  those  agreed  upon 
in  this  case,  citizen  parents,  would  be  restricted  to  the  remedy 
provided  by  the  act,  so  also  non-resident  ali^n  parents  must 
be  restricted  likewise." 

The  Act  provides  in  Article  three  (III),  section  307,  clause 
7,  that  **If  there  be  ne'ther  widow,  widower,  nor  children,  then 
to  the  father  and  mother,  or  the  survivor  of  them  if  dependent 
to  any  extent  upon  the  employe  for  support  at  the  time  of  his 
death,  twenty  per  centum  of  wages,"  and  in  the  same  section, 
clause  8  that  **If  there  be  neither  widow,  widower,  children, 
nor  dependent  parent,  then  to  the  brothers  and  sisters,  if  ac- 
tually dependent  to  any  extent  upon  the  decedent  for  support 
at  the  time  of  his  death,  fifteen  per  centum  of  wages  for  one 
brother  or  sister,  and  five  per  centum  additional  for  each  addi- 
tional brother  or  sister,  with  a  maximum  of  twenty-five  per 
centum;  such  compensation  to  be  paid  to  their  guardian," 
and  by  section  310:  "Alien  widowers,  parents,  brothers,  and 
sisters  not  residents  of  the  United  States  shall  not  be  entitled 
to  any  compensation." 

Ry  the  treaty  with  Italy  the  relatives  or  heirs  of  the  party 
injured  by  negligence  or  fault  shall  not  be  restricted  on  ac- 
count of  their  foreign  nationality,  but  shall  enjoy  in  this 
respect  the  same  rights  and  privileges  as  are  enjoyed  by  our 
own  citizens ;  they  *'shall  receive  in  the  states  and  territories 
of  the  other  the  most  constant  security  and  protection  for  th"feir 
persons  and  property  and  for  their  rights,  including  that  form 
of  protection  granted  by  any  state  or  national  law  which  es- 
tablished a  civil  responsibility  for  injuries  or  for  death  caused 
by  negligence  or  fault  and  gives  to  relatives  or  heirs  of  the 
injured  party  a  right  of  action,  which  right  shall  not  be  re- 
stricted on  account  of  the  nationality  of  said  relatives  or  heirs, 
and  shall  enjoy  in  this  respect  the  same  rights  and  privileges 
as  are  or  shall  be  granted  to  nationals,  provided  that  they  sub- 
mit themselves  to  the  conditions  imposed  on  the  latter." 

It  is  true  the  Workmen's  Compensation  Act  is  not  a  statute 
providing  for  the  payment  of  compensation  for  damages  for 
any  injury  caused  by  negligence  or  fault  only,  it  is  a  statute, 
as  broad  and  comprehensive  as  it  well  night  may  be,  providing 
for  payment  of  damages  resulting  from  an  injury  sustained 
during  the  course  of  employment  in  any  manner  except  such  a 
one  as  is  intentionally  self-inflicted;  it  not  only  covers  those 
cases  that  are  not  resultant  from  negligence  or  fault,  but  it  as 
well   covers  those   cases  that  are   caused   by   negligence  or 
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fault  which  are  the  cases  particularly  cared  for,  by  and  em- 
braced in  the  treaty.  It  is  quite  within  the  realm  of  probability 
that  the  greater  number  of  cases  of  injury  are  in  the  latter 
class.  Under  the  terms  of  the  statute  resident  widowers, 
parents,  brothers  and  sisters  of  the  injured,  under  certain 
conditions  are  entitled  to  compensation,  yet  non-resident 
alien  widowers,  parents,  brothers  and  sisters  of  the  injured 
under  the  same  conditions  are  plainly  excluded  and  are  not 
entitled  to  any  compensation.  This  is  a  limitation  imposed 
by  the  statute  upon  certain  classes  of  alien  non-residents  which 
is  not  imposed  upon  our  own  citizens  of  the  same  classes. 
The  former,  with  respect  to  damages  for  injuries  through 
negligence  or  fault  do  not  enjoy  the  same  rights  and  privileges 
as  are  enjoyed  by  the  latter,  and  yet  the  treaty  provides  in 
positive  language  that  those  of  Italian  nationality  shall,  in 
respect  to  civil  responsibility  for  injuries  or  for  death  caused 
by  negligence  or  fault,  enjoy  the  same  rights  and  privileges 
as  our  own  people  enjoy.  The  statute  deprives  the  one  class 
of  a  right  which  it  grants  to  the  other.  To  do  this  we  think 
is  such  a  discrimination  as  to  amount  to  a  clear  violation  of 
the  treaty  made  between  the  United  States  and  the  Italian 
Governments.  It  is  a  violation  of  the  supreme  law  of  the 
land  and  cannot  be  sustained. 

In  the  case  of  Miorano  vs  Baltimore  &  Ohio  R.  R.  Co.,  213 
U.  S.,  page  268,  Mr.  Justice  JMoody  in  delivering  the  opinion, 
said :  "We  do  not  deem  it  necessary  to  consider  the  constitu- 
tional limits  of  the  treaty  making  power.  A  treaty  within 
those  limits  by  the  express  words  of  the  constitution  is  the 
supreme  law  of  the  land,  binding  alike  national  and  state 
courts,  and  is  capable  of  enforcement,  and  must  be  enforced 
by  them  in  the  litigation  of  private  rights." 

We  have  been  referred  to  but  two  opinions  rendered  since 
1913,  when  the  amendment  to  the  treaty  was  made,  upon  this 
subject,  both  having  been  delivered  within  Pennsylvania,  nor 
have  we  been  able  to  find  any  others.  The  one  is  the  case 
of  Soiacono  vs  Labaty  Brothers:  Department  Reports,  Vol. 
7,  page  901,  in  which  the  court  held  that  this  part  of  the  Act 
of  1915,  now  under  consideration  is  not  in  violation  of  the 
treaty.  We  have  great  respect  for  the  learned  Judge  who  ren- 
dered this  opinion,  but  apparently  he  declares  that  which  he 
believes  to  be  the  law  without  giving  any  consideration  to 
the  amendment  to  the  treaty.  We  do  not  concur  in  his  opin- 
ion. 

The  other  is  the  opinion  of  the  then  Attorney  General 
(Brown)  who  on  May  5,  1915,  comunicated  it  to  the  Secretary 
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of  State  at  Washington,  D.  C,  reported  in  43  Pa.  C.C.,  page 
205.  The  fallacy  of  this  opinion,  holding  that  this  part  of  the 
act  of  1915,  now  under  consideration  is  not  a  violation  of  the 
treaty  with  Italy,  is  that  there  is  an  admission  therein  of  a 
substantial  discrimination  between  the  resident  citizen  and  the 
alien  non-resident  (otherwise  in  the  same  class) ;  the  learned 
Attorney  General  amongst  other  things  says:  "The  proposed 
act  provides  for  an  elective  system  of  compensation  for  in- 
juries sustained.  It  denies  to  no  one  any  subsisting  rights, 
it  merely  provides  a  simpler,  surer  and  more  convenient  method 
of  enforcing  those  rights,  for  those  who  elect  to  take  ad- 
vantage of  its  provisions,  and  it  imposes  certain  limitations 
in  exchange  for  benefits  conferred,  amongst  which  limitations 
is  the  denial  of  alien  widowers,  parents,  brothers  and  sisters 
not  residents  of  the  United  States  of  the  right  to  receive  com- 
pensation under  the  act."  He  clearly  points  out  a  limitation 
which  we  think  is  a  discrimination  in  violation  and  defiance 
of  the  treaty.  He  furthermore  in  the  same  paragraph  says: 
"and  in  respect  of  these  persons,  it  may  be  said  that  it  would 
be  obviously  unfair  to  impose  on  employers  the  obligation  to 
conduct  investigations  in  obscure  parts  of  foreign  countries 
to  protect  themselves  from  the  claims  of  alleged  dependent 
parents,  brothers  and  sisters,  who  were  not  in  fact  in  any 
way  dependent,  whereas  wives  and  minor  children  require  no 
proof  as  a  rule,  one  way  or  the  other."  This  in  effect  amounts 
to  depriving  one  of  a  right,  because  it  may  be  difficult  or  in- 
convenient for  the  defendant  to  defend  against  the  claim  of 
such  right.  This  may  be  such  a  reason  that  the  amendment 
to  the  treaty  was  unwise,  but  it  is  no  such  reason  which  w'll 
justify  the  contravention  of  the  Treaty. 

We  are  therefore  of  the  opinion  that  the  portion  under 
discussion  of  the  statute  is  violative  of  the  Treaty  as  amended 
in  1913,  between  the  governments  of  Italy  and  the  United 
States  and  is  unconstitutional. 

The  exception  filed  by  the  plaintiffs  are  sustained,  and  the 
action  of  the  Board  is  reversed.  The  record  with  this  opinion 
is  directed  to  be  remitted  to  the  Workmen's  Compensation 
Board  for  further  hearing  if  necessary  and  determination  in 
accordance  with  the  conclusion  herein  reached. 
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Commonwealth  Finance  Corporation  vs  R.  K.  Packer  and 
Emmet  Packer,  Trading  and  Doing  Business  as  Packer 
Brothers,  Defendants,  and  the  American  Commercial  Com- 
pany and  E.  S.  Silfies,  Intervenors. 

Sale  of  chattels — Delivery — ^Jury — Disagreement — ^Fictitious  names- 
Acts  of  April  20,  1911,  June  28,  1917  and  May  10,  1921. 

As  affecting  the  rights  of  innocent  purchasers  or  creditors,  the 
question  whether  there  has  been  sufficient  delivery  of  a  chattel  to 
constitute  a  sale  must  be  determined  by  a  jury  upon  the  facts  of  the 
particular  case. 

A  general  verdict,  accompanied  by  answers  to  specific  questions, 
is  not  a  special  verdict. 

The  fa-ct  that  a  jury  rendered  a  general  verdict,  but  disagreed  as 
to  the  answers  to  specific  questions  submitted  to  them  by  the  Court, 
does  not  constitute  a  disagreement  of  the  jury  within  the  meaning 
of  the  Act  of  April  20,  1911,  P.  L.  70,  where  the  Court  is  of  the  opin- 
ion that  the  answers  are  consistent  with  the  verdict. 

A  construction  of  the  Fictitious  Name  Act,  of  June  28,  1917,  P.  L. 
645,  and  its  amendment  of  May  10,  1921,  P.  L.  465,  that  would  prevent 
a  firm  brought  into  Court  to  answer  process  from  answering  such 
process,  because  it  was  doing  business  under  a  fictitious  name,  would 
violate  the  Fourteenth  Amendment  to  the  Constitution  of  the  United 
States,  which  provides  that  **no  state  shall  deprive  any  person  of 
life,  liberty  or  property  without  due  process  of  law." 

Motion  for  judgment  under  the  Act  of  April  20,  1911,  P.  L. 
70.    C.  P.  Dauphin  County,  No.  258  March  Term  1920. 

John  R.  Geyer  and  A.  D.  Hurshman,  for  plaintiff. 

Harvey  E.  Knupp  and  Ruby  R.  Vale,  for  defendants. 

Maurice  R.  Metzger  and  J.  L.  Pape,  for  intervening  defend- 
ants. 

Hargest,  P.  J.,  March  17,  1922. 

The  plaintiff  (hereinafter  called  the  Finance  Corporation) 
brought  this  suit  in  replevin  to  recover  from  Packer  Brothers 
one  Westcott  Sedan  Automobile,  valued  at  $4,000,  and  the 
American  Commercial  Company  (hereinafter  called  the  Com- 
mercial Company)  and  E.  S.  Silfies  were  allowed  to  intervene 
as  defendants. 

The  automobile  was  in  the  possession  of  Packer  Brothers, 
who  gave  their  bond  and  retained  possession  thereof. 

THE  EVIDENCE. 

The  evidence  at  the  trial  showed  that  the  Stability  Motors 
Company  (hereinafter  called  the  Motors  Company)  was  en- 
gaged in  the  sale  of  automobiles  and  had  a  salesroom  in  the 
city  of  Philadelphia  in  the  rear  of  which  was  a  storage  or 
repair  shop.  It  was  the  distributing  agent  for  the  Westcott 
car.    The  Motors  Company  ordered  the  automobile  in  ques- 
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tion  from  the  Westcott  Company,  the  manufacturer  thereof, 
and  it  was  shipped  to  the  Motors  Company  C.  O.  D.  at  Phila- 
delphia, by  the  American  Railways  Express  Company.  An 
invoice  therefor  was  sent  to  the  Motors  Company.  The 
Motors  Company,  not  having  sufficient  money  to  pay  for  the 
car,  made  arrangements  to  secure  it  from  the  Finance  Cor- 
poration, a  company  engaged  in  financing  automobile  dealers. 
The  manager  of  the  Motors  Company  testified  that  the  com- 
pany *^sent  a  check  for  a  per  centage  (20%)  of  the  purchase 
price  of  the  car,  having  in  mind  the  usual  arrangement  that 
the  company  would  advance  us  the  difference — loan  us  the 
advance  of  the  wholesale  value  of  that  particular  car."  The 
Finance  Corporation  advanced  80%  of  the  purchase  price  and 
expense  necessary  to  secure  possession  and  drew  its  own  check 
to  the  order  of  the  Express  Company  for  the  whole  amount 
necessary  to  release  the  car.  A  representativ  of  the  Finance 
Corporation  went,  with  a  representative  of  the  Motors  Com- 
pany, to  the  car,  which  was  held  by  the  Express  Company. 
The  hood  was  lifted  and  the  number  of  the  engine  and  the 
chassis  obtained  and  inserted  in  a  storage  receipt  which  had 
been  sent  by  the  Motors  Company  to  the  Finance  Corporation, 
executed  in  blank,  by  which  the  Motors  Company  agreed  to 
store  the  car  at  its  expense  for  the  Finance  Corporation.  The 
Finance  Corporation  executed  and  delivered  to  the  Motors 
Company  an  option  to  purchase  the  car  within  thirty  days. 
No  paper,  other  than  the  storage  receipt,  was  offered  in  evi- 
dence indicating  a  transfer  of  the  title  of  the  Motors  Com- 
pany to  the  Finance  Corporation.  The  car  was  taken  from  the 
custody  of  the  Express  Company  by  a  chauffeur  of  the  Motors 
Company,  and  driven  to  its  place  of  business.  It  remained  in 
its  salesroom,  with  a  tag  which  the  Motors  Company  put  on 
it  showing  the  price,  but  with  no  tag  or  mark  of  any  char- 
acter showing  any  ownership  or  claim  of  ownership  of  the 
Finance  Corporation,  until  E.  S.  Silfies  took  the  car  to  Beth- 
lehem. Silfies  was  a  local  agent  for  the  Westcott  car,  residing 
in  Bethlehem.  He  paid  the  Motors  Company  $700  when  he 
took  the  car,  and  made  a  subsequent  payment  of  $2700.  The 
evidence  as  to  whether  the  initial  payment  of  $700  and  the 
subsequent  payment  of  $2700  were  to  be  credited  upon  the 
running  account  which  he  had  with  the  Motors  Company,  or 
were  specific  payments  on  account  of  this  particular  car,  was 
conflicting.  Silfies  testified  that  he  purchased  the  car.  The 
manager  of  the  Motors  Company  testified  that  Silfies  had  a 
prospective  purchaser  for  the  car  and  that  Silfies  was  there- 
upon permitted  to  take  the  car,  for  the  purpose  of  exhibition, 
to  this  prospective  purchaser.     When  Silfies  took  the  car  to 
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Bethlehem,  he  arranged  to  obtain  $2849  from  the  Commercial 
Company,  the  other  intervenor,  which  is  also  a  corporation 
engaged  in  the  business  of  financing  automobile  dealers  and 
agents.  The  Commercial  Company  thereupon  leased  the  car 
to  Silfies. 

Upon  the  execution  of  the  lease  the  Commercial  Company 
took  the  car  into  its  own  possession  for  one  night,  and  then 
returned  it  to  Silfies,  who  "was  known  by  the  Commercial 
Company  to  be  in  the  business  of  selling  that  car.  Subse- 
quently Silfies,  being  advised  by  the  Motors  Company  that 
there  was  something  wrong  with  the  top,  returned  the  car 
to  the  Motors  Company,  for  the  purpose  of  repairs  or  ad- 
justment to  the  top.  Silfies  found  the  car  later  in  the  sales 
room  of  the  Motors  Company.  There  is  conflicting  testimony 
as  to  whether  Silfies,  when  he  did  not  secure  a  purchaser, 
agreed  to  surrender  any  claim  to  the  car,  back  to  the  Motors 
Company  and  secure  credit  therefor  on  his  account.  Packer 
Brothers,  who  had  previously  advised  a  representative  of  the 
Motors  Company  that  they  were  in  the  market  for  this  kind  of 
car,  upon  receiving  a  telephone  call  from  the  Motors  Company, 
went  to  Philadelphia,  saw  the  car  after  it  had  been  returned 
by  Silfies,  and  the  top  had  been  repaired,  paid  the  full  pur- 
chase price  and  charges  necessary  to  take  the  car  away,  and 
at  once  drove  it  to  Harrisburg.  The  Motors  Company  sub- 
sequently went  into  bankruptcy.  A  claim  was  presented  by 
Silfies  against  the  bankrupt  estate  of  the  Motors  Company, 
which  claim  Silfies  subsequently  assigned  to  the  Finance  Cor- 
poration, and  a  dividend  was  awarded  thereon.  There  was 
evidence  that  Silfies  would  not  have  had  a  claim  against  the 
Motors  Company  if  he  had  not  been  credited  with  the  cost 
of  the  car  returned.  When  the  Motors  Company  got  into 
financial  difficulty,  the  plaintiff  endeavored  to  locate  the  car 
and  sent  a  representative  to  Harrisburg  to  visit  the  Packer 
brothers  who  found  them  both  sick.  He  obtained  a  storage 
receipt  from  them  by  which  Packer  Brothers  agreed  to  store 
the  car  for  the  plaintiflF.  The  evidence  was  conflicting  as  to 
what  happened  at  the  time  the  paper  was  obtained,  and  as  to 
the  physical  condition  of  Emmet  Packer,  who  was  in  charge 
of  that  branch  of  the  firm's  business.  The  plaintiff's  witness 
stated  that  he  made  full  disclosures,  which  was  denied  by  the 
defendants.  They  said  that  the  plaintiff's  witness  represented 
that  he  only  wanted  the  paper  because  there  was  some  trouble 
between  the  Motors  Company  and  the  Finance  Corporation, 
and  they  "had  to  have  an  account  of  where  the  car  was." 
There  was  no  evidence  that  Silfies  knew  anything  about  the 
transaction  between  the  Motors  Company  and  the  Finance 
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Corporation  and  no  evidence  that  Packer  Brothers  knew  any- 
thing about  the  transaction  of  the  Motors  Company  with  the 
Finance  Corporation  or  with  Silfies. 

Because  of  the  complicated  facts,  and  to  assist  the  jury  in 
arriving  at  their  verdict,  and  for  the  future  use  of  the  Court 
on  any  quest' ons  of  law  that  might  be  raised,  the  Court  sub- 
mitted to  the  jury  thirteen  specific  questions  to  be  answered, 
but  also  directed  the  jury  to  find  a  general  verdict. 

In  the  answering  of  those  questions  the  jury  specifically 
found  that  there  was  not  a  bona  fide  sale  from  the  Motors 
Company  to  the  plaintiff,  and  that  the  arrangement  was  to 
secure  a  loan  of  money ;  that  the  plaintiff  knowingly  permitted 
the  Motors  Company  to  display  the  car  in  its  salesroom  and 
hold  itself  out  to  prospective  purchasers  as  the  owner,  without 
doing  anything  to  indicate  that  plaintiff  owned  the  car;  that 
the  original  transaction  between  Silfies  and  the  Motors  Com- 
pany was  not  intended  by  the  parties  to  be  a  real  bona  fide 
purchase  of  the  car  but  that  the  care  was  merely  loaned  to 
Silfies  to  exhibit  to  a  prospective  purchaser;  that  the  initial 
payment  of  $700  and  the  subsequent  payment  of  $2700  made 
by  Silfies  to  the  Motors  Company,  were  payments  on  his 
running  account  and  not  an  account  of  the  purchase  of  the  car; 
that  when  Silfies  did  not  secure  a  purchaser  he  agreed  to 
surrender  any  title  which  he  had,  or  thought  he  had,  back  to 
the  Motors  Company,  and  secure  credit  therefor  on  his  ac- 
count; that  the  original  transaction  between  Silfies  and  the 
Commerc'al  Company  was  not  intended  to  be  a  real  bona  fide 
sale  from  Silfies  to  the  Commercial  Company,  but  was  an  ar- 
rangement to  secure  a  loan  of  money;  that  the  Commercial 
Company  knowingly  permitted  Silfies  to  hold  himself  out  to 
prospective  purchasers  as  the  owner  of  the  car  wtihout  doing 
anything  to  indicate  that  it  owned  the  car;  that  Silfies'  claim 
against  the  bankrupt  estate  of  the  Motors  Company  included 
the  balance  of  a  running  account  in  which  he  had  been  charged 
for  the  price  of  the  car  and  subsequently  credited  with  the 
amount  charged  against  him  therefor ;  that  Silfies  assigned  the 
claim  against  the  Motors  Company  thus  arrived  at,  to  the 
Finance  Corporation;  that  Packer  Brothers  purchased  the 
car  without  knowledge  or  notice  of  the  previous  transactions. 

The  jury  disagreed  as  to  whether  Emmet  Packer  was  too 
sick  to  read  and  understand  the  effect  of  the  storage  receipt 
when  his  signature  was  obtained  to  it,  but  found  "the  paper 
not  a  valid  one".  The  jury  also  disagreed  as  to  whether  Paul 
R.  Neuman,  the  witness  for  the  plaintiff,  made  a  full,  frank 
statement  to  Emmet  Packer  of  the  contents  and  effect  of  the 
storage  receipt  when  he  obtained  the  signature  or  whether 
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Packer's  signature  was  obtained  by  concealment  and  misrep- 
resentation of  the'purposes  of  the  paper,  but  found  "the  paper 
not  a  valid  one." 

The  jury  found  a  general  verdict  in  favor  of  Packer  Brothers, 
defendants. 

Motions  for  judgment  in  favor  of  the  plaintiff,  and  also  in 
favor  of  the  Commercial  Company,  intervenor,  subject  to  the 
equitable  lien  of  E.  S.  Silfies,  intervenor,  were  made,  and 
these  motions  are  now  before  us. 

DISCUSSION 

The  principles  upon  which  the  case  was  submitted  to  the 
jury  are  found  in  Clow  vs  Woods,  5  S.  &  R.  275;  Stephens 
vs  Gifford,  137  Pa.  219;  Riggs  vs  Bair,  213  Pa.  402;  Bank  of 
N.  A.  vs  Penn  M.  C.  Co.,  235  Pa.  194;  Bowersox  vs  Weigle 
&  Myers,  77  Pa.  Super.  Ct.  367;  Bankers-Com.  S.  Co.  vs  Greer 
&  Knapp,  73  Pa.  Super.  Ct.  387. 

In  Clow  vs  Woods,  supra,  Mr.  Justice  Gibson  said,  page 
279: 

**Where  the  motive  of  the  sale  is  merely  security  to  the 
vendee,  and  the  owner  is  permitted  to  retain  all  the  visible 
marks  of  ownership,  for  no  other  reason  than  the  convenience 
of  the  parties,  the  contract  will  be  void,  although  the  reasons 
for  the  arrangement  be  inserted,  and  the  possession  be  con- 
sistent with  the  deed.  The  law  will  not,  and  ought  not  to 
permit  the  owner  of  personal  property,  to  create  an  interest 
in  another,  either  by  mortgage,  or  absolute  sale,  and  still  to 
continue  to  be  the  ostensible  owner;  and  where  the  creating 
of  such  an  interest  is  the  sole  object,  the  conveyance  will  be 
fraudulent,  whether  it  contain  a  stipulation  for  retention  of 
possession,  or  not." 

In  Stephens  vs  Gifford,  supra,  Mr.  Justice  Williams,  after 
stating  that  the  general  rule  is  that  the  sale  of  a  chattel  is 
effective  by  delivery,  but  that  the  parties  may  sometimes 
modify  the  general  rule  within  certain  limits,  said,  page  227 : 

"But  when  such  terms  and  conditions  are  prejudicial  to 
others,  or  are  calculated  to  mislead  the  public,  they  will  be 
held  to  be  void  as  to  those  who  would  otherwise  be  injuriously 
affected  by  them.  It  may  be  convenient  for  the  parties  to 
agree  that  the  title  to  the  thing  sold  shall  remain  in  the  seller 
as  a  security  for  the  price  to  be  paid ;  and,  so  long  as  the  rights 
of  no  persons  but  themselves  are  affected  by  it,  the  agreement 
may  be  enforced  according  to  its  terms.  As  to  purchasers 
from  and  creditors  of  the  buyer,  however,  such  an  arrange- 
ment gives  him  a  deceptive  appearance  of  ownership  and  a 
false  credit,  and  for  protection  of  such  purchasers  and 
creditors,  the  private  agreement  between  himself  and  his  ven- 
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dor  will  be  disregarded.  The  reservation  of  the  title,  not- 
withstanding an  agreement  of  sale  and  an  actual  delivery  in 
pursuance  of  it,  may  be  good  between  the  parties,  but,  as  to 
all  persons  dealing  with  the  buyer  without  notice  of  the  reser- 
vation, it  is  without  force  and  void." 
And  on  page  229 : 

"The  fact  that  the  goods  were  left  in  the  hands  of  their 
former  owner  with  nothing  to  indicate  that  his  relation  to- 
wards, them  was  changed,  put  it  in  his  power  to  sell  them 
again  for  a  full  price  to  an  innocent  purchaser.  When  he 
makes  such  sale,  one  of  the  purchasers  must  lose  the  money 
he  has  paid.  Assuming  that  both  are  alike  honest,  on  which 
of  them  ought  the  loss  to  fall?  Clearly  on  him  whose  act  or 
omission  has  made  or  contributed  to  make  the  loss  possible. 
This  result  is  reached  by  treating  the  neglect  to  take  posses- 
sion as  a  constructive  fraud  upon  the  last  purchaser,  without 
regard  to  the  existence  of  fraud  in  fact.  The  failure  to  take 
possession  left  the  former  owner  in  the  same  apparent  relation 
to  his  goods  as  before,  and  made  it  possible  for  him  to  sell 
them  again.  The  consequences  to  the  second  purchaser  are 
the  same,  if  the  title  does  not  pass  to  him,  as  though  the  first 
sale  had  been  contrived  for  the  express  purpose  of  defrauding 
him  of  his  money.  Looking  at  results,  the  law  declares  the  first 
sale  to  be  a  fraud  as  to  subsequent  purchasers  and  creditors, 
and  so  fixes  the  loss  on  the  person  who  ought  to  bear  it." 

Of  the  rule  laid  down  in  Clow  vs  Woods,  Mr.  Justice  Brown 
said,  in  White  vs  Gunn,  205  Pa.  229,  referring  to  a  line  of 
cases  in  which  the  rule  had  been  somewhat  relaxed : 

"We  dM  not  say,  nor  intend  to  say,  that  the  rule  itself  is 
not  still  the  law.  It  is  as  true  now  as  it  was  when  the  rule 
was  announced  in  that  case,  nearly  a  century  ago,  that,  if  a 
purchaser  pays  the  price  for  goods  purchased  by  him,  without 
taking  possession  of  them,  he  takes  the  risk  of  the  integrity 
and  solvency  of  his  vendor  when  the  rights  of  a  subsequent 
bona  fide  purchaser  or  an  execution  creditor  arise." 

The  principle  was  reiterated  in  Bank  of  N.  A.  vs  Penn  M. 
C.  supra,  and  in  Bowersox  vs  Weigle  &  Myers,  supra,  Judge 
Henderson  said,  page  372: 

"The  reference  to  the  relaxation  of  the  rigor  of  the  rule 
as  laid  down  in  Clow  vs  Woods  was  only  intended  to  indicate 
that  the  law  does  not  set  up  an  unbending  test  of  the  suffi- 
ciency of  delivery  and  retention  of  possession  to  be  applied 
in  all  cases,  but  that  regard  must  be  had  to  the  character  of 
the  property  and  the  relation  of  the  parties  as  well  as  the 
usages  of  trade." 
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From  this  it  must  be  inferred  that  the  rights  of  innocent 
purchasers  or  creditors  must  be  determined  by  a  jury  upon  • 
the  facts  of  the  particluar  case. 

As  to  the  plaintiff's  motion:  Was  there  sufficient  evidence 
to  go  to  the  jury?  The  mere  statement  of  the  facts,  as  we 
have  outlined  them,  conclusively  shows  that  it  was  necessarily 
for  the  jury  to  determine  whether  the  initial  transaction  be- 
tween the  Motors  Company  and  the  plaintiff  was  a  sale  or  a 
loan;  whether  the  Motors  Company  could  pass  a  good  title 
to  Silfies,  or  to  Packer  Brothers;  whether  the  transaction  be- 
tween Silfies  and  the  Motors  Company  was  a  sale  or  loan  of 
the  car  and  whether,  in  turn,  the  transaction  between  Silfies 
and  the  Commercial  Company  was  a  sale  or  a  loan.  To  enter 
judgment  for  the  plaintiff  would  require  us  to  entirely  set 
aside  the  principle  declared  in  Clow  vs  Woods,  supra,  and 
Stephen  vs  Gifford,  supra.  The  plaintiff  took  no  physical 
possession  of  the  car,  but  after  the  arrangements  were  con- 
summated allowed  the  Motors  Company  to  take  it,  knowing 
that  they  were  the  agents  for  its  sale,  and  had  a  salesroom  for 
that  purpose.  It  thereby  gave  the  Motors  Company  power  to 
sell  it  without  notice  to  them,  relying  upon  the  honesty  and 
integrity  of  the  Motors  Company.  Yet  the  plaintiff  contends 
there  was  no  evidence  to  be  submitted  to  the  jury  as  to  whether 
this  was  a  bona  fide  sale  or  merely  an  arrangement  to  secure 
a  loan.  It  would  necessarily  follow  that,  if  the  evidence  in 
this  case  is  not  sufficient  to  go  to  the  jury  to  determine  the 
bona  fide  of  the  sales  or  the  question  of  estoppel  after  the 
sale,  the  principles  of  the  cases  cited  must  be  abandoned.  We 
therefore  think  that  the  character  of  each  of  the  transactions 
was  a  question  for  the  jury.  The  jury  have  found  that  there 
was  no  sale  by  the  Motors  Company  to  the  plaintiff,  but  that 
the  arrangement  was  only  for  a  loan  of  money. 

This  case  does  not  involve  the  principle  that,  as  between 
the  vendor  and  vendee,  personal  property  may  pass  under  a 
contract  without  actual  delivery;  Klein  vs  Patterson,  30  Pa. 
Super.  Ct.  495.  Or  that,  where  there  is  a  bona  fide  sale  the 
vendee  may,  if  he  chooses,  constitute  the  factor  as  agent  for 
the  sale  of  goods  without  incurring  the  risk  of  having  the 
sale  declared  fraudulent:  Linton  vs  Butz,  7  Pa.  80.  In  the 
case  before  us  the  jury  have  found  that  there  was  no  bona  fide 
sale.  Nor  does  this  case  involve  the  principle  declared  in 
Mack  vs  Holsopple,  67  Pa.  Super.  Ct.  291  that  "the  title  to 
personal  property  does  not  pass  upon  a  sale  by  a  custodian 
unless  he  possesses  an  actual  right,  or  the  owner  has  per- 
mitted him  to  have  an  apparent  right  to  alienate."  In  the 
present  case  there  was  no  custodian,  because  the  jury  have 
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found  there  was  no  sale  to  the  plaintiff.  The  Motors  Com- 
pany, when  it  made  the  sale  to  Packer  Brothers,  was  owner, 
not  custodian.  The  plaintiff  contends  that  all  of  the  previous 
transactions  merged  into  the  storage  receipt  which  the  Motors 
Company  executed  and  delivered  to  the  plaintiff  and  which 
therefore  became  conclusive  evidence  of  a  sale.  We  do  not 
think  that  the  storage  receipt  was  conclusive  evidence  of  a 
sale  in  this  case.  To  so  construe  it  would  require  all  the  evi- 
dence of  the  transaction  which  led  to  it  and  the  conduct  after 
it  was  given,  to  be  taken  from  the  jury.  This  again  amounts 
to  an  argument  to  abandon  the  cases  above  cited.  The  storage 
receipt  might  have  been  conclusive  evidence  of  a  sale  if  only 
the  plaintiff  and  the  Motors  Company  were  concerned,  but 
it  was  for  the  jury  to  determine  whether  the  storage  receipt 
was  merely  one  part  of  the  general  scheme  all  of  which  consti- 
tuted an  arrangement  to  secure  a  loan. 

It  is  also  argued  that  the  failure  to  mark  the  plaintiff's 
name  on  the  automobile  would  not  estop  it  from  recovery: 
Miller  Piano  Co.  vs  Parker,  155  Pa.  208.  We  so  instructed  the 
jury,  saying,  page  9: 

"The  failure  to  mark  the  car  is  not  conclusive  against 
treating  the  car  as  bailed  by  the  Commonwealth  Corporation 
to  the  Stability  Company,  but  it  is  for  you  to  consider,  with 
the  other  evidence  in  the  case,  in  ascertaining  whether  this 
was  a  real  bona  fide  sale." 

After  considering,  carefully,  all  the  testimony,  we  are  con- 
vinced that  there  was  abundant  evidence  to  submit  to  the  jury 
as  to  whether  the  transaction  was  a  sale  or  a  loan  and  also 
as  to  w^hether  the  conduct  of  the  plaintiff  estopped  it  from 
asserting  any  title  against  Packer  Brothers. 

Is  the  verdict  consistent?  The  argument  of  the  plaintiff 
upon  this  point  proceeds  upon  the  mistaken  view  that  the 
Court  was  submitting  to  the  jury  to  find  a  special  verdict. 
This  was  not  the  purpose  of  the  questions.  The  Court  said 
to  the  jury  in  submitting  the  questions  (page  28  of  the  charge)  : 

"Now  in  order,  to  enaible  the  jury  to  ascertain  and  come  to 
the  facts,  and  for  the  further  use  of  the  Court  in  determining 
the  rights  of  the  parties  as  matter  of  law,  we  think  that  you 
would  probably  be  better  able  to  solve  and  determine  the 
rights  of  the  parties  by  certain  specific  questions  which  we 
will  ask  you  to  answer.  These  are  the  questions  which  you 
may  answer." 

After  reading  the  questions,  we  told  the  jury  to  find  a 
general  verdict.  This  is  in  no  sense  a  special  verdict ;  McCor- 
m'ck  &  Son  vs  Royal  Insurance  Co.,  163  Pa.  184.  It  is  the 
practice  referred  to  in  Reese  vs  E.  C.  Miller  &  Co.,  158  Fed. 
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868  (Cir.  Ct.  E.  D.  Penna.)  ;  Munley  vs  Scranton,  4  Dist.  Rep. 
117;  Von  Storch  vs  Von  Storch,  4  Lack.  L.  N.  25;  27  R.C.L. 
865,  866,  880;  24  L.R.A.  (N.S.)  65. 

All  of  the  questions  specially  submitted  to  the  jury  have 
been  intelligently  answ^ered  and,  in  our  opinion,  the  answers 
are  consistent  with  the  verdict.  The  plaintiff,  however,  argued 
that  there  is  an  irreconcilable  difference  between  the  answer 
and  the  general  verdict,  and  upon  the  theory  that  there  is  a 
disagreement  of  the  jury,  the  plaintiff *s  motion  for  judgment 
is  made  under  the  Act  of  April  20,  1911,  P.  L.  70.  If  this 
theory  be  wrong,  and  there  is  no  basis  for  the  contention  that 
there  w^as  a  disagreement  of  the  jury,  then  there  is  no  foun- 
dation for  the  plaintiff's  motion  for  judgment  on  the  record, 
under  the  Act  of  1911,  and  the  motion  would  have  to  be 
treated  as  a  motion  for  judgment  non  obstante  veredicto.  As 
we  have  heretofore  pointed  out,  the  plaintiff's  motion  in- 
volves the  proposition  that  there  was  no  evidence  to  submit 
to  the  jury  on  the  part  of  the  defendant. 

The  12th  and  13th  questions  and  answers  were: 

"12.  Was  Emmet  Packer  too  sick  to  read  and  understand 
the  effect  of  the  storage  receipt  when  his  signature  was  ob- 
tained to  it? 

A.  Disagreed  as  to  Emmet  Packer's  ability  to  read  and 
understand  the  paper,  but  find  the  paper  not  a  valid  one. 

13.  Did  Paul  R.  Neuman  make  a  full,  frank  statement  to 
Emmet  Packer  of  the  contents  and  effect  of  the  storage 
receipt  when  he  obtained  the  signature,  or  was  Packer's 
signature  obtained  by  concealment  and  misrepresentation  of 
the  real  purpose  of  the  paper? 

A.     Disagreed,  but  find  the  paper  not  a  valid  one." 

The  plaintiff  contends  that  the  storage  receipt  given  by 
Packer  Brothers  was  valid,  and  because  the  jury  disagreed  as 
to  whether  Emmet  Packer  was  too  sick  to  read  and  under- 
stand the  effect  of  the  storage  rece'pt,  or  whether  Neuman 
made  a  full  and  frank  statement  of  its  contents,  or  whether 
Packer's  signature  was  obtained  by  misrepresentation,  that 
the  subsequent  answer  of  the  jury  that  the  paper  was  invalid 
was  inconsistent,  and  therefore  the  general  verdict  in  favor 
of  Packer  Brothers  was  also  inconsistent. 

The  jury  were  specifically  instructed  (page  26  of  the 
charge) : 

"If  you  find  that  the  Commonwealth  Finance  Corporation 
had  no  title  at  all,  no  right  to  assert  a  title  as  against  Packer 
Brothers,  then  the  signing  of  that  storage  receipt,  which  would 
be  without  any  consideration  being  paid  to  Packer  Brothers 
by  the  Commonwealth  Finance  Corporation,  would  not  give 
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the  Commonwealth  Finance  Corporation  title.  It  is  only  in 
the  event  that  there  was  existing  in  the  Commonwealth  Fi- 
nance Corporation  a  real,  substantial  title  or  claim  of  title 
which  Packer  Brothers  recognized.  If  they  had  none,  then 
Packer  Brothers  did  not  surrender  a  title,  because  they  did 
not  receive  anything  for  that  surrender." 

The  jury  might  well,  therefore,  have  come  to  the  conclu- 
sion that  there  was  no  consideration  for  the  storage  receipt, 
and,  having  previously  found,  by  their  answers  to  the  earlier 
questions,  that  the  transaction  between  the  Finance  Corpora- 
tion and  the  Motors  Company  was  an  arrangement  to  secure 
a  loan,  that  the  Finance  Corporation  had  no  title  to  the  car. 
For  either  or  both  of  these  reasons  the  jury  may  have  come 
to  the  conclusion  that  the  storage  receipt  was  invalid,  in  so 
far  as  it  purported  to  put  any  title  in  the  plaintiff.  We  think 
there  is  no"  inconsistency  between  the  answers  to  the  ques- 
tions and  the  general  verdict. 

As  to  the  motion  of  the  Commercial  Company  and  Silfies: 
Was  there  sufficient  delivery  to  the  Commercial  Company? 
The  Finance  Corporation  claimed  that  its  ownership  was  ante- 
cedent to  the  possession  of  the  Motors  Company,  and  it  was 
therefore  put  in  a  superior  position;  while  the  Commercial 
Company  claimed  that  the  plaintiff  never  had  actual  posses- 
sion, but  that,  on  the  other  hand,  the  Commercial  Company 
had  taken  the  car  from  Silfies,  kept  it  over  night,  and  that  this 
was  an  indication  of  ownership  which  put  it  in  the  better  posi- 
tion. 

In  Bowersox  vs  Weigle  &  Myers,  supra,  the  Superior  Court 
have  definitely  held  that — 

"Delivery  of  an  automobile  to  the  vendee's  barn  in  the 
latter  part  of  one  afternoon,  from  whence  it  was  taken  the 
next  morning  by  the  vendor  under  a  lease,  was  not  such  a  de- 
livery of  possession  as  would  reasonably  amount  to  notice  to 
parties  interested,  and  did  not  constitute  a  valid  transfer  as 
against  creditors  of  the  vendor." 

It  necessarily  follows  that  the  actual  possession  over  night 
was  not  a  delivery  such  as  would  secure  the  Commercial 
Company  as  against  subsequent  innocent  purchasers  for  value, 
even  though,  between  the  parties  the  transaction  was  intended 
to  be  a  sale.  These  questions  were  for  the  jury.  If  the 
Finance  Corporation  secured  an  indefeasible  title  and  was  not 
estopped,  then  Silfies  took  no  title  and  consequently  the  Com- 
mercial Company  could  secure  none  from  Silfies.  If  the  jury 
were  to  determine  the  character  of  the  transaction  between  the 
Finance  Corporation  and  the  Motors  Company,  it  necessarily 
follows  that  they  must  determine  the  character  of  the  trans- 
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action  between  Silfies  and  the  Commercial  Company.  In  both 
instances  they  have  found  that  the  transaction  was  an  ar- 
rangement for  a  loan  and  not  a  sale.  In  any  event,  we  cannot 
see  hpw  the  Commercial  Company  could  prevail  on  its  mo- 
tion, because,  if  the  jury  could  not  pass  upon  the  question 
whether  the  transaction  was  a  sale  or  a  loan,  judgment  would 
have  to  be  enterd  in  favor  of  the  Finance  Corporation. 

In  that  event  Silfies  would  have  acquired  no  title  which 
he  could  convey  to  the  Commercial  Company.  As  to  Silfies, 
no  part  of  this  original  transaction  with  the  Motors  Company 
was  in  writing.  It  was  necessary  for  the  jury  to  determine 
whether  there  was  a  sale  or  merely  a  loan  of  the  car  to  him, 
and  whether  his  payments  were  credits  on  his  running  account 
or  specific  payments  on  account  of  the  car.  The  jury  have 
found  against  him  in  both  respects.  If  Silfies  had  no  title 
the  Commercial  Company  can  have  no  claim.  Even  if  Silfies 
had  title  and  did  not  convey  it  to  the  Commercial  Company, 
he  subsequently  assigned  his  claim  in  bankruptcy  against  the 
estate  of  the  Motors  Company  to  the  Finance  Corporation,  and 
that  claim  was  arrived  at  by  striking  a  balance  after  giving 
him  credit  for  the  car.  In  no  event  can  judgment  be  entered 
either  for  Silfies  or  the  Commercial  Company. 

As  to  the  application  of  the  Fictitious  Name  Act:  The 
American  Commercial  Company  and  Silfies  both  contend  that 
judgment  cannot  be  entered  in  favor  of  Packer  Brothers,  be- 
cause they  have  violated  the  Fictitious  Name  Act  of  June  28, 
1917,  P.  L.  645,  and  its  amendment  of  May  10,  1921,  P.  L.  465. 
At  the  beginning  of  the  trial,  before  any  question  of  this 
character  was  raised,  counsel  for  Packer  Brothers  tendered 
the  costs  which  had  accrued  in  the  action  up  to  that  date,  for 
the  purpose  of  meeting  the  provisions  of  the  amendment  of 
1921.  Counsel  for  the  plaintiff  said  they  would  not  raise  any 
such  question,  and  counsel  for  Silfies  and  the  Commercial 
Company  accepted  the  statement  as  a  tender.  It  is  now 
contended  that  "Packer  Brothers"  is  a  fictitious  name  (Moyer 
vs  Kennedy,  76  Pa.  Super.  Ct.  523;  Snaman  vs  Maginn,  77  Pa. 
Super.  Ct.  287;  Hughes  &  Dier  vs  McClure,  77  Pa.  Super.  Ct. 
325),  because  the  word  '^Brothers"  does  not  indicate  how  many 
there  are  in  the  firm.  Packer  Brothers,  on  the  other  hand, 
contend  that  their  tender  fully  meets  the  amendment  of  1921 
and  leaves  no  question  for  decision.  So  far  as  we  are  advised, 
it  has  not  been  decided  that  where  a  firm  has  been  brought 
into  Court  to  answer  process,  that,  after  it  gets  into  Court,  it 
could  not  answer  process  because  it  was  doing  business  under 
a  fictitious  name  within  the  purview  of  this  statute.  We 
think  if  this  construction  were  put  upon  this  statute  it  would 
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be  plainly  in  violation  of  the  14th  Amendment  to  the  Consti- 
tution of  the  United  States,  which  provides,  in  part,  that  "no 
State  shall  deprive  any  person  of  life,  liberty  or  property 
without  due  process  of  law." 

In  this  case  the  plaintiff  seeks  to  take  an  automobile  worth 
$4,000  from  Packer  Brothers,  the  defendants.  Packer  Brothers 
have  been  summoned  into  Court  to  defend  their  title  to  that 
automobile.  When  they  come  to  Court  for  that  purpose,  it  is 
said  to  them  that  they  cannot  be  heard  to  defend  their  right 
to  the  automobile  because  they  are  doing  business  under  a 
fictitious  name ;  that  they  cannot  use  the  process  of  the  Court 
to  save  their  property,  but  must  be  deprived  of  it  without  the 
oportunity  of  defending  or  of  sustaining  a  verdict  in  their 
favor.  It  needs  no  further  demonstration  to  show  that  such 
construction  would  be  clearly  oflFensive  to  the  14th  Amend- 
ment to  the  Constitution  of  the  United  States.  It  is  not 
necessary,  therefore,  for  us  to  determine  whether  the  tender  of 
counsel  for  Packer  Brothers  was  sufficient. 

After  careful  consideration  of  the  whole  case,  we  are  satis- 
fied that  the  case  was  properly  submitted  and  that  the  verdict 
of  the  jury  should  be  sustained.  The  motions  of  the  Com- 
monwealth Finance  Corporation,  the  plaintiff,  and  of  the 
American  Commercial  Company  and  E.  S.  Silfies,  Intervenors, 
for  judgment  in  their  favor  on  the  record,  are  both  hereby 
overruled  and  judgment  is  hereby  directed  to  be  entered  on 
the  verdict  upon  the  payment  of  the  jury  fee. 


o 

Commonwealth  of  Pennsylvania  vs  McClintic-Marshall 

Construction  Company. 

Corporations — Capital  stock — Taxation. 

The  theory  of  the  taxing  laws  of  Pennsylvania  is  that  capital  in- 
vested should  bear  a  fair  share  of  the  cost  of  maintaining  the  govern- 
ment. 

A  parent  corporation  is  liable  to  taxation  upon  its  capital  stock, 
which  represents  that  portion  of  the  shares  of  stock  of  a  subsidiary 
corporation  which  was  not  taxed  as  the  capital  stock  of  the  subsidiary 
corporation. 

Capital  of  a  manufacturing  corporation,  not  exclusively  invested  in 
manufacturing,  is  taxable. 

Appeal  from  settlement  for  tax  on  capital  stock.  C.  P. 
Dauphin  County  Nos.  81  and  82  Commonwealth  Docket  1920. 

Geo.  E.  Alter,  Attorney  General,  and  Geo.  Ross  Hull, 
Deputy  Attorney  General,  for  plaint'f?. 

M.  W.  Jacobs,  for  defendant. 
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Hargest,  P.  J.,  April  13,  1922. 

These  cases  were  tried  and  su'bmitted  as  one  case.  They  in- 
volve appeals  from  settlements  made  by  the  Auditor  General 
and  approved  by  the  State  Treasurer,  from  the  tax  on  the 
capital  stock  of  the  defendant  company  for  the  years  1915 
and  1916.  A  stipulation  was  filed  to  dispense  with  a  trial  by 
jury,  and  the  cases  submitted  for  the  decision  of  the  Court, 
pursuant  to  the  Act  of  April  22,  1874,  P.  L.  109. 

FACTS. 

The  facts,  which  have  been  agreed  upon  by  a  stipulation 
filed  and  separately  found,  are,  briefly,  as  follows: 

The  McClintic-Marshall  Construction  Company,  hereinafter 
called  "the  parent  company",  is  a  corporation  of  the  Com- 
monwealth of  Pennsylvania,  organized  for  "the  manufacture 
of  iron  or  steel  or  both  or  any  other  material  or  article  of  com- 
merce from  metal  or  wood  or  both." 

The  parent  company  organized  the  McClintic-Marshall  Com- 
pany, hereinafter  called  "the  subsidiary  company",  also  a 
Pennsylvania  corporation,  chartered  July  17,  1913,  for  "the 
construction  and  erection  of  all  kinds  of  buildings,  bridges,  and 
structures  above  ground,  underground,  or  partly  above  ground 
and  partly  underground,  and  the  purchase,  sale,  furnishing, 
erecting,  manufacturing  and  fabrication  of  all  kinds  of  struc- 
tural materials."  The  parent  company  held  all  the  stock  of 
the  subsidiary  company.  For  the  tax  period  ending  December 
31,  1915,  the  value  of  the  capital  stock  of  the  subsidiary  com- 
pany was  $575,000.  Of  this  amount,  $532,118  was  taxed,  and 
$42,882  was  not  taxed,  because  it  represented  property  per- 
manently located  outside  of  the  State.  For  the  year  ending 
December  31,  1916,  the  value  of  the  capital  stock  of  the  sub- 
sidiary company  was  fixed  at  $575,000.  The  tax  was  assessed 
on  $537,089,  and  $37,91 1  was  not  taxed  because  it  represented 
property  permanently  located  outside  of  the  State.  The  par- 
ent company,  being  a  manufacturing  corporation,  was  exempt 
on  all  of  its  property  actually  and  exclusviely  engaged  in 
manufacturing.  It  owned  the  shares  of  stock  of  the  subsidiary 
company  and  also  40  shares  of  stock  of  the  United  States 
Steel  Company,  valued  at  $4,600,  which  it  acquired  in  1911  for 
the  purpose  of  settling  an  accident  case.  The  injured  party 
declined  to  accept  this  stock  and  the  company  held  it  until 
1916,  because  it  could  not,  before  that  time,  be  sold  at  the 
price  paid  for  it. 

The  accounting  officers  settled  a  capital  stock  tax  for  the  14 
months  ending  December  31,  1915,  upon  a  valuation  of  *$47,482, 


212  DAUPHIN  COUNTY  REPORTS  Vol  25 

Com.  of  Penna.  vs  McClintic-Marshall  Construction  Co. 

representing  the  amount  of  the  capital  of  the  subsidiary  com- 
pany which  was  not  taxed  and  the  40  shares  of  stock  of  the 
United  States  Steel  Company.  For  the  year  ending  December 
31,  1916,  they  settled  an  account  of  $42,511,  made  up  of  $37,- 
911,  being  the  value  of  the  shares  of  the  subsidiary  company 
on  which  tax  had  not  been  paid,  and  the  value  of  the  40  shares 
of  stock  of  the  United  States  Steel  Company.  From  these 
settlements  appeals  were  taken. 

DISCUSSION 

The  appellant,  the  parent  company,  contends  that  it  is  not 
liable,  because — 

1.  The  subsidiary  company,  being  a  domestic  corporation, 
liable  to  tax  upon  its  capital  stock,  and  the  tax  having  been 
assessed  thereon  by  the  Act  of  1913,  that  stock  was  exempt 
from  taxation  in  the  hands  of  the  parent  company,  the  holder. 

2.  The  parent  company,  having  organized  the  subsidiary 
company,  and  being  the  owner  of  all  of  its  capital  stock,  is, 
in  fact,  the  owner  of  the  property  of  the  subsidiary  company 
outside  of  the  State,  the  evidence  of  its  ownership  being  the 
shares  of  stock  which  the  parent  company  holds. 

3.  To  tax,  in  the  hands  of  the  parent  company,  that  part 
of  the  value  of  the  capital  stock  of  the  subsidiary  company 
representing  tangible  property  out  of  the  State,  would  be  tax- 
ing property  outside  of  the  State,  in  violation  of  the  Fourteenth 
Amendment  to  the  Federal  Constitution  forbidding  the  taxing 
of  property  without  due  process  of  law. 

4.  The  stock  of  the  United  States  Steel  Company,  having 
been  purchased  not  for  an  investment,  but  in  the  course  of 
business  to  settle  an  accident  case,  and  having  been  held  until 
it  could  be  sold  for  the  price  paid  for  it,  is  to  be  considered 
as  capital  "invested  in  and  actually  and  exclusively  engaged 
in  carrying  on  manufacturing  within  the  State",  and  as  "strict- 
ly incident  and  appurtenant  to  its  manufacturing  business" 
and  therefore  exempt  from  taxation. 

The  defendant  admits  that  the  first  contention  above  out- 
lined, raises  the  same  question  as  that  decided  in  Common- 
wealth vs  Shenango  Furnace  Company,  22  Dau.  107,  affirmed 
on  the  opinion  of  the  Court  below  irt  268  Pa.  284,  but  contends 
that  the  second  and  third  propositions  above  outlined  were 
not  presented  or  decided  in  that  case.  The  defendant  also  con- 
tends that  under  the  reasoning  in  the  cases  of  Commonwealth 
vs  Westinghouse  Airbrake  Company,  251  Pa.  12,  and  Dupuy 
vs  Johns,  261  Pa.  40,  the  portion  of  the  stock  of  the  sub- 
sidiary company  not  taxed  as  capital  stock  of  the  subsidiary 
company  cannot  be  taxed  as  shares  held  by  the  parent  com- 
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pany  because  it  represented  property  outside  of  the  State,  and 
cannot  be  taxed  in  the  hands  of  the  holding  company ;  that  the 
ownership  of  that  property  is  reflected  in  the  shares  held  by 
the  holdin^^  company  as  fully  as  it  was  in  the  capital  stock  of 
the  subsidiary  company. 

In  the  case  of  Commonwealth  vs  Shenango  Furnace  Com- 
pany, supra,  the  Furnace  Company,  the  parent  company, 
owned  all  the  shares  of  the  Shenango  Steamship  &  Transpor- 
tation Company,  the  subsidiary,  both  Pennsylvania  corpora- 
tions. Only  $25,000  of  the  capital  stock  of  $750,000  of  the  sub- 
sidiary Steamship  Company  was  taxed,  because  $725,000  rep- 
resented property  located  out  of  the  State.  The  accounting 
officers,  therefore,  taxed  the  $725,000  of  the  value  of  the  shares 
of  the  subsidiary  Steamship  Company  in  the  hands  of  the 
Furnace  Company,  the  parent  company.  Judge  Kunkel  said, 
268Pa.  283,  286: 

"The  transportation  company  has  paid  the  tax  on  only  a 
part  of  its  capital  stock.  The  defendant  company  owns  all 
the  shares.  The  tax  on  the  remainder  of  the  capital  stock 
not  having  been  paid,  the  shares  in  the  hands  of  the  defend- 
ant must  answer  for  it.  Unless  taxed  through  its  capital  stock 
they  would  escape  taxation  altogether.  We  do  not  under- 
stand the  statute  to  mean  that  when  the  tax  has  been  paid  on 
the  part  of  the  capital  stock  the  shares  into  which  it  has  been 
divided  are  wholly  relieved  of  taxation.  By  a  literal  con- 
struction of  the  statutory  provision,  such  a  position  might  be 
sustained,  but  we  are  bound  to  construe  it  with  due  regard  to 
the  reason  underlying  its  enactment  and  the  purpose  intended 
to  be  accomplished.  As  we  have  seen,  the  purpose  was  to 
avoid  double  taxation  and  the  reason  was  the  identity  of  the 
capital  stock  and  the  shares.  To  hold  that  the  shares  of  the 
capital  stock  of  a  corporation,  part  of  whose  capital  stock  is 
not  liable  to  taxation,  are  proportionately  taxable  is  not  to 
fall  short  of  carrying  out  the  full  intention  of  the  statutory 
provision. 

It  is  also  suggested  that,  as  capital  stock  and  the  shares 
composing  it  are  to  be  treated  as  one  and  the  same  taxable 
subject,  the  taxation  of  the  shares  in  the  present  case  amounts 
to  Uie  taxation  of  property  outside  of  the  taxing  jurisdiction 
of  the  State  as  much  so  as  would  be  the  taxation  of  the  capital 
stock  representing  such  property.  The  identity  of  the  two, 
however,  was  not  intended  to  be  effective  except  for  the  pur- 
pose of  taxation  only.  Even  for  that  purpose  they  were  for- 
merly held  to  be  separate  and  distinct  subjects:  Com.  vs 
Standard  Oil  Co.,  101  Pa.  119  At  that  time  the  holders  of 
shares  of  the  capital  stock  were  liable  to  taxation  on  their 
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shares  and  the  corporation  also  was  liable  to  a  tax  on  its 
capital  stock  in  its  coroprate  capacity:  Lycoming  County  vs 
Gamble,  47  Pa.  106;  McKean  vs  Northampton  County,  49  Pa. 
519;  Whitesell  vs  Northampton  County,  49  Pa.  526.  If  we 
were  to  extend  the  identity  beyond  what  we  have  indicated 
and  to  the  point  suggested  by  the  defendant,  the  result  would 
be  that  the  resident  holders  of  shares  of  stock  in  corporations, 
whose  capital  stock  is  not  in  this  State  and  not  liable  to  tax- 
ation here,  would  be  relieved  from  the  payment  of  a  tax  on 
the  shares  held  by  them.  Surely  no  such  result  was  intended 
by  the  legislation  to  which  we  have  referred." 

If,  in  such  a  case  as  the  one  now  before  us,  where  less  than 
one-tenth  of  the  property  of  the  corporation  represented  prop- 
erty outside  of  the  State,  it  was  attempted  to  follow  the  iden- 
tity of  the  property  so  that  it  should  be  reflected  and  identi- 
fied in  the  shares  of  the  capital  stock  of  a  holding  corporation, 
it  would  be  driving  the  doctrine  that  capital  stock  represents 
the  property  of  the  corporation  as  announced  in  Common- 
wealth vs  Standard  Oil  Co.,  101  Pa.  119,  to  lengths  never  in- 
tended. The  theory  of  our  taxing  laws  is  that  capital  invested 
should  bear  a  fair  share  of  the  cost  of  maintaining  the  govern- 
ment: Callery's  Appeal,  272  Pa.  255.  The  capital  invested  in 
this  case  is  invested  by  the  parent  company  in  the  shares  of 
the  subsidiary  company.  The  shares  of  the  subsidiary  com- 
pany represent  the  capital.  As  said  in  the  Commonwealth's 
brief,  "the  shareholder  is  here  and  his  shares  are  here  within 
the  jurisdiction  of  the  taxing  authority,  even  though  the  prop- 
erty of  the  corporation  is  all  outside  of  the  State."  We  can  see 
no  difference  in  principle  between  this  case  and  the  case  of 
Commonwealth  vs  Shenango  Furnace  Company,  supra.  But 
the  defendant  argues  that  the  constitutional  question  was  not 
raised  in  the  case  of  Commonwealth  vs  Shenango  Furnace 
Company,  supra.  A  reference  to  the  paper  books,  as  well  as 
to  the  part  of  the  opinion  of  the  Court  below  above  quoted, 
shows  that  the  contention  was  that  the  taxing  of  the  shares 
of  the  subsidiary  company  in  the  hands  of  the  parent  com- 
pany, amounted  to  taxation  of  property  outside  of  the  State. 
This  necessarily  involved  the  constitutional  question,  although 
special  reference  to  the  Fourteenth  Amendment  was  not 
made.  The  Court  could  not  have  decided  the  question  with- 
out consideration  of  the  State's  taxing  power  which  neces- 
sarily involved  the  State's  constitutional  authority.  We 
cannot  assume  that  both  the  Court  below  and  the  Supreme 
Court  did  not  have  the  constitutional  question  in  mind.  It 
is  contended  that  the  facts  of  this  case  bring  it  within  the  case 
of  Commonwealth  vs  Westinghouse   Airbrake  Co.,  251    Pa. 
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12,  where  the  Westinghouse  Airbrake  Company  was  relieved 
from  taxation  of  so  much  of  its  capital  as  represented  its 
investment  in  the  shares  of  Wisconsin  and  Canadian  Cumpan- 
ies.  We  cannot  so  construe  the  case  of  Commonwealth  vs 
Westinghouse  Airbrake  Company,  supra.  In  that  case  the 
parent  company  owned  property  both  in  Wisconsin  and  Can- 
ada. It  was  using  that  property  for  the  purposes  of  its  own 
creation.  It  found  that  in  order  to  use  the  property  most 
advantageously  it  was  necessary  to  create  a  Wisconsin  cor- 
poration under  the  name  of  the  National  Brake  and  Electric 
Company  and  a  Canadian  company  under  the  name  of  Cana- 
dian Westinghouse  Company,  Ltd.  Mr.  Justice  Elkin  said, 
page  16: 

"The  creation  of  a  corporation  in  Wisconsin  and  the  for- 
mation of  a  limited  company  in  Canada  were  but  a  means  to 
an  end.  It  became  necessary  to  do  these  things  in  order  that 
the  business  of  the  defendant  company  could  be  advantageous- 
ly conducted  at  those  places.  To  all  intents  and  purposes  the 
defendant  company  owns  these  plants  just  as  securely  as  if 
the  legal  title  was  vested  in  it.  *  *  *  As  applied  to  the 
facts  relating  to  the  Wisconsin  and  Canadian  properties  we 
fully  concur  in  the  views  expressed  by  the  learned  Court  be- 
low. We  base  our  conclusion,  as  did  that  Court,  upon  the 
facts  relating  to  the  ownership  of  these  plants." 

Of  the  case  of  Commonwealth  vs  Westinghouse  Airbrake 
Company,  supra,  Mr.  Justice  Kephart,  in  Callery's  Appeal, 
supra,  said: 

"There  the  outside  enterprises  were  but  a  small  part  of  a 
large  body ;  but  here  we  have  a  subsidiary  company  operating 
under  charter  powers,  greater  than  and  diflFerent  from  the 
powers  of  the  holding  company,  and  in  no  way  subordinate  to 
it, — ^with  the  former  exercising  the  powers  the  latter  says,  mis- 
takenly, it  has  and  exercises.  Under  the  circumstances,  the 
subsidiary  does  not  cease  to  exist,  nor  are  its  powers  and 
property  joined  with  those  of  the  holding  company,  even  for 
convenient  taxation ;  although  this  may  be  done  by  consolida- 
tion or  merger.  It  is  not  our  purpose  to  extend  the  Westing- 
house decision  beyond  the  letter  of  its  terms.  See  Com.  vs 
Shenango  Furnace  Co.,  268  Pa.  283." 

In  the  Westinghouse  case  the  subsidiary  companies  were 
not  only  organized  for  the  purpose  of  utilizing  property  there- 
tofore acquired,  but  also  to  utilize  such  property  for  the  cor- 
porate purposes  of  the  parent  company.  In  the  case  before  us, 
as  in  the  case  of  Commonwealth  vs  Shenango  Furnace  Com- 
pany, no  such  situation  appears.  The  purposes  of  the  sub- 
sidiary corporation  were  entirely  different  from  those  of  the 
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holding  or  parent  company. 

The  McClintic-Marshall  Construction  Company  is  incor- 
porated for  the  purpose  of  the  ^^manufacture  of  iron  or  steel, 
or  both,  or  any  other  material  or  article  of  commerce  from 
metal  or  wood,  or  both."  It  is  essentially  a  manufacturing 
company.  The  McClintic-Marshall  Company  is  incorporated 
for  the  purpose  of  '*the  construction  and  erection  of  all  kinds 
of  buildings,  bridges  and  structures  above  ground,  under- 
ground," etc.  It  is  essentially  a  construction  company,  as  the 
character  of  its  property,  disclosed  by  its  petition  for  a  re- 
settlement filed  with  the  Auditor  General  and  offered  in  evi- 
dence, shows.  It  is  there  said:  "The  said  property  consisted 
of  hoisting  engines,  locomotive  cranes,  derricks,  travelers, 
riveting  hammers,  lines,  and  all  kinds  of  tools  and  appliances 
necessary  for  use  in  connection  with  the  erection  of  structural 
materials." 

So  that  the  formation  of  the  McClintic-Marshall  Company 
was  not  to  carry  out  the  corporate  purposes  of  the  parent 
company,  but  to  embark  in  other  enterprises  through  the  hold- 
ing of  the  stock  of  the  subsidiary  company  which  the  parent 
company,  under  its  charter,  was  unable  to  do.  It  was  not,  as 
in  the  Westinghouse  case,  a  means  to  an  end;  that  is  to  say, 
to  advantageously  use  the  property  of  the  parent  company  fc^r 
the  parent  company's  corporate  purposes.  We  think  to  extend 
the  doctrine  of  the  Westinghouse  Airbrake  Company  case  to 
this  case  would  be  departing  from  the  theory  of  that  case 
which,  as  Mr.  Justice  Elkin  said,  was  based  "upon  the  facts 
relating  to  the  ownership  of  these  plants",  and  would  certainly 
be  extending  the  Westinghouse  decision  beyond  the  letter  of 
its  terms  which  .Mr.  Justice  Kephart  said,  in  Callery's  Appeal, 
supra,  should  not  be  done. 

Nor  do  we  think  that  Dupuy  vs  Johns,  261  Pa.  40,  offers  any 
relief  to  the  defendant.  In  Callery's  Appeal,  supra,  Mr.  Justice 
Kephart,  in  an  exhaustive  opinion  in  which  he  reviewed  Dupuy 
vs  Johns,  and  all  the  other  Pennsylvania  cases  which  have 
any  bearing  upon  this  question,  said: 

*Tf  Gulf  Oil  were  a  domestic  corporation,  owning  intangible 
assets  located  in  another  state,  Pennsylvania  would  be  the  tax- 
able domicile  of  such  assets;  Com.  vs  Semet-Solvay  Co.,  263 
Pa.  234,  236.  Or  if  both  Gulf  Oil  and  Gulf  Refining  were  do- 
mestic corporations,  under  the  state  of  facts  here  presented, 
when  settling  the  capital  stock  tax  of  the  former,  or  holding 
company,  it  would  be  liable  for  the  fractional  or  proportionate 
part  of  the  value  of  its  subsidiary's  shares,  untaxed  in  Penn- 
sylvania, as  such  fractional  part  adds  value  to  the  capital  stock 
to  be  taxed.    Though  such  intrinsic  value  of  shares  may  be  out 
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of  the  state  (Com.  vs  Shenango  Furnace  Co.,  supra)  shares  of 
a  corporation,  held  by  a  domestice  corporation,  are  not  taxed 
under  a  personal  property  tax.  The  Act  of  1913  does  not  make 
such  ownership  taxable  (see  Com.  vs  Lehigh  Coal  &  Naviga- 
tion Co.,  162  Pa.  603,  on  earlier  legislation),  but  the  value  of 
the  stock  thus  held  adds  to  the  general  value  of  the  capital 
stock  of  the  holding  corporation  to  be  deducted  as  the  whole 
or  part  pays  a  state  tax;  but,  in  personal  property  levies,  the 
tax  is  computed  on  the  value  of  the  shares  qua  shares,  and 
the  Act  of  1913  does  not  contemplate  a  fractional  division  of 
such  value ;  Dupuy  vs  Johns,  supra." 

Further  discussion  seems  unnecessary.  Under  the  authori- 
ties above  referred  to,  we  are  of  the  opinion  that  the  defendant 
is  liable  to  taxation  upon  its  capital  stock  which  represents  that 
portion  of  the  shares  of  the  subsidiary  company  which  were 
not  taxed  as  the  capital  stock  of  the  subsidiary  company. 

As  to  the  ownership  of  the  stock  of  the  United  States  Steel 
Company :  The  defendant  contends  that  because  this  stock  was 
acquired  for  the  purpose  of  settling  a  damage  suit  which  was 
the  outgrowth  of  the  manufacturing  business,  these  shares  of 
stock  represent  capital  employed  in  carrying  on  manufacturing. 
The  21st  Section  of  the  Act  of  June  1,  1889,  P.  L.  420,  as  last 
amended  by  the  Act  of  July  22,  1913,  P.  L.  903,  provides  for 
the  exemption  from  taxation  of  that  part  of  the  capital  stock 
of  corporations  "which  is  invested  in  and  actually  and  ex- 
clusively employed  in,  carrying  on  *  *  *  manufacturing 
within  the  State  *  *  ♦  but  every  *  *  *  manu- 
facturing corporation  *  *  ♦  shall  pay  the  State  tax 
of  five  mills  herein  provided,  upon  such  proportion  of  its  capi- 
tal stock,  if  any,  as  may  be  invested  in  any  property  or  busi- 
ness not  strictly  incident  or  appurtenant  to  its  *  *  * 
manufacturing  business;  *  ♦  *  j^  being  the  object  of 
this  proviso  to  relieve  from  State  taxation  only  so  much  of 
the  capital  stock  as  is  invested  purely  in  the  *  *  * 
manufacturing  plant  and  business." 

»  Capital  which  is  not  exclusively  invested  in  manufacturing 
is  taxable:  Commonwealth  vs  Westinghouse  Airbrake  Com- 
pany, 151  Pa.  276. 

This  Court,  in  the  case  of  Commonwealth  vs  Altoona  Foun- 
dry and  Machine  Company,  18  Dau.  569,  held  that  a  corpora- 
tion organized  for  manufacturing  purposes,  whose  entire  capi- 
tal is  invested  in  its  plant  and  machinery,  is  not  exempt  from 
payment  of  tax  on  its  capital  for  a  year,  during  which  its 
plant  remained  idle  on  acount  of  business  depression. 

The  $4,600  invested  in  the  40  shares  of  stock  of  the  United 
States  Steel  Company  was  capital  which  was  withdrawn  from 
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the  manufacturing  business.  It  in  no  sense  was  "employed" 
in  the  manufacturing  business.  It  was  held  from  September 
1911  until  October  1916.  When  the  purpose  for  which  the 
stock  was  purchased  failed,  it  could  have  been  resold  and  the 
cash  employed  in  manufacturing;  but,  for  good  business 
reasons,  it  was  not  so  treated.  Upon  no  theory  can  it  be  said 
to  be  engaged  in  manufacturing.  Because  it  was  not  used  to 
settle  a  damage  case,  the  injured  party  having  declined  to  ac- 
cept the  stock,  other  money  necessarily  was  used  and  the 
money  represented  by  this  stock  was  not  returned,  so  thai:  it 
could  not  be  used  in  the  manufacturing  business.  The  money 
represented  by  this  stock  was  clearly  withdrawn  from  the 
manufacturing  business. 

The  cases  of  Commonwealth  vs  Dilworth,  Porter  &  Co.,  242 
Pa.  194,  and  Commonwealth  vs  Standard  Underground  Cable 
Company,  17  Dau.  281,  have  no  application  to  this  situation. 
Those  cases  hold  that  a  manufacturing  corporation  is  entitled 
to  exemption  on  a  reasonable  amount  of  working  capital  which 
may  be  carried  at  interest.  But  they  do  not  go  to  the  extent 
of  holding  that  investments  in  stocks  are  working  capital. 
Moreover,  the  reports  in  these  cases  show  that  this  corpora- 
tion did  not  need  the  $4,600  working  capital.  That  it  did  not 
need  it,  is  shown  by  the  fact  that  it  did  not  sell  the  stock ;  but 
it  is  also  shown  by  the  report  for  the  14  months  ending  Decem- 
ber 31,  1915,  which  shows  cash,  $37,257.36;  bills  and  accounts 
receivable,  $1,574,445.67 — and  the  report  for  the  year  1916, 
which  shows,  cash,  $206,304.82;  bills  and  accounts  receivable, 
$2,463,982.64.  It  is  therefore  apparent  that  the  stock  of  the 
United  States  Steel  Company  held  by  the  defendant  company 
was  neither  "invested  in  and  actually  and  exclusively  em- 
ployed in  carrying  on  manufacturing"  nor  "strictly  incident 
or  appurtenant  to  its  manufacturing  business." 

For  these  reasons  we  conclude  that  the  settlements  made  by 
the  Auditor  General  and  State  Treasurer  are  correct  and  that 
the  Commonwealth  of  Pennsylvania  is  entitled  to  recover,  as 
follows : 

Settlement  for  the  period  ending  December  31,  1915. .  $276.98 
For  the  year  ending  December  31,  1916 189.56 

$466.54 
Interest  from  February  2,  1921,  being  60  days  after 

date  of  settlement 33.24 

$499.78 
Attorney  Generars  commission  of  5% 24.99 

Total $52477 
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Judgment  is,  therefore,  hereby  directed  to  be  entered  in  favor 
of  the  Commonwealth  and  against  the  defendant  for  the  sum 
of  $524.77,  unless  exceptions  be  filed  within  the  t^me  limited 
by  law. 


In  the  matter  of  the  application  of  C.  G.  Shelly  for  a  license 
to  conduct  the  business  of  a  detective  and  detective  agency. 

Detectives — ^License — ^Act  of  May  23,  1887. 

The  act  of  May  23,  1887,  P.  L.  173,  providing  for  the  licensing  of 
detectives,  is  not  mandatory  but  permissive,  and  under  it  the  Court  has 
discretionary  power  with  regard  to  the  necessity  for  the  license  for 
which  application  is  made. 

Petition  for  detective  license.  Quarter  Sessions  of  Dauphin 
County,  No.  273  January  Sessions  1921. 

Charles  L.  Bailey,  Jr.  and  William  Jenkins  Wilcox,  for  peti- 
tioner. 

Fox,  J.,  December  5,  1921. 

This  is  an  application  for  a  license  to  engage  in  the  business 
of  a  detective  for  hire  or  reward,  and  for  that  purpose  to  con- 
duct a  detective  agency*  in  the  city  of  Harrisburg,  in  accord- 
ance with  the  provisions  of  the  Act  of  Assembly  approved 
May  23,  1887,  P.  L.  173. 

Testimony  was  taken  in  the  case  and  the  matter  was  ordered 
on  the  argument  list  and  argued  by  counsel  for  the  petitioner, 
and  his  contention  is  that  the  petitioner  having  complied  with 
the  requirements  of  the  act  on  his  part  and  having  shown 
that  the  applicant  is  a  fit  person  in  whom  to  entrust  such  li- 
cense, the  court  has  no  power  or  authority  to  consider  the 
necessity  of  the  license ;  that  the  act  is  mandatory  and  that  the 
license  should  be  granted. 

The  court  is  of  the  opinion  that  there  does  not  exist  a  ne- 
cessity in  the  city  of  Harrisburg  for  an  increase  of  detectives 
or  detective  agencies  at  th's  time,  and  the  single  question 
which  we  will  now  consider  is  has  the  court  the  right  to  con- 
sider the  question  of  necessity. 

The  Act  does  not  in  terms  require  the  court  to  grant  a  li- 
cense, the  language  of  the  act  in  section  two  is : 

"It  shall  and  may  be  lawful  for  the  court  of  Quarter  Sessions 
to  issue  a  license  to  such  person  or  persons  applying  therefore 
for  the  purposes  specified  in  section  one  of  this  act,"  etc. 

We  do  not  think  this  language  is  mandatory  or  imperative, 
but  is  permissive.  It  makes  it  lawful  for  the  court  so  to  issue 
the  license  but  not  imperative.  It  is  quite  possible  that  if  a 
license  were  granted  to  each  and  every  applicant  complying 
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with  the  requirements  of  the  act,  to  say  the  least  a  community 
might  be  so  over-run  with  detectives  so  that  they  may  become 
meddlesome,  and  vexatious. 

We  do  not  believe  that  the  Legislature  intended  that  the 
court,  having  knowledge  of  the  field  already  being  fully  sup- 
plied and  covered,  should  still  go  on  and  issue  licenses  without 
limit.  We  on  the  other  hand  do  believe  that  it  intended  and 
so  construe  the  act,  that  the  court  has  discretionary  power 
with  regard  to  the  necessity  for  the  license.  This  is  the  view 
taken  in  the  following  cases:  Burtnett's  application,  17  Penna. 
Co.  Ct.  Rep.  page  394;  Dickerson's  petition,  5  Lack.  Jur.  page 
292 ;  Richey*s  petition,  13  District  Rep.  page  400. 

We  think  the  field  in  which  the  applicant  seeks  to  conduct 
the  business  is  fully  covered  and  supplied,  and  there  is  no  ne- 
cessity for  any  increase. 

The  application  is  refused. 


■o- 
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Evidence — Hypothetical  question — NegHgence— Railway  mail 
clerks — ^Fellow  servants — Suits  against  the  United 

States — Consent 

The  rule  in  nearly  all  jurisdictions  seems  to  be  settled  that  a  hypo- 
thetical question  need  not  contain  all  of  the  facts  of  a  case. 

The  failure  of  the  trial  court  to  require  counsel  for  plaintiff  to  put 
into  a  hypothetical  question  more  than  he  thought  ought  to  go  into 
it  and  to  include  therein  facts  which  the  court  considered  immaterial 
is  not  a  reason  for  granting  a  new  trial. 

Since  the  repeal  of  Section  1  of  the  Act  of  April  4,  1868,  P.  L.  58, 
fby  the  Act  of  June  10,  1907,  P.  L.  522,  railway  mail  clerks  have  not 
been  classed  as  fellow  servants  with  trainmen;  they  now  are  con- 
sidered passengers. 

A  railway  mail  clerk  is  not  a  fellow  servant  with  the  conductor  in 
charge  of  the  train  in  which  he  is  riding  in  the  discharge  of  his  duty. 

Prior  to  the  taking  over  of  the  railroads  by  the  Government  of  the 
United  States,  under  its  war  powers,  a  railway  mail  clerk  had  the 
status  of  a  passenger,  and  the  acts  of  Congress  and  the  orders  issued 
thereunder  which  authorized  the  taking  over  of  the  railroads  did  not 
change  that  status. 

In  an  action  by  a  railway  mail  clerk  against  the  Director  General 
of  Railroads  the  doctrine,  res  ipsa  loquitur,  applies  and  the  plaintiff 
casts  upon  the  defendant  the  burden  of  disproving  negligence  by  show- 
ing that  the  injury  complained  of  resulted  from  the  breaking  of  ma- 
chinery, collision,  derailment  of  cars  or  something  improper  or  unsafe 
in  the  conduct  of  the  business  or  in  the  appliances  of  transportation. 

Under  the  Federal  Control  Act  of  March  21,  1918,  the  proclamation 
of  the  President  of  December  26.  1917  and  General  Order  No.  50  of 
the  Director  General,  October  28,  1918,  the  United  States  consented 
to  be  sued  in  action  by  a  railway  mail  clerk,  who  had  not  elected  to 
claim  compensation  under  the  Federal  Compensation  Act,  for  injuries 
received  by  the  derailment  of  the  car  in  which  he  was  riding  in  the 
discharge  of  his  duty  as  such  mail  clerk. 
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Motion  for  judgment  non  obstante  veredicto  and  for  a  new 
trial.    C.  P.  Dauphin  County,  No.  39  March  Term  1920. 

Miller  &  Matterson  and  Philip  S.  Moyer,  for  plaintiff. 

Bergner  &  Cunningham  and  Spencer  Gilbert  Nauman,  for 
defendant. 

Hargest,  P.  J.,  April  8,  1922. 

The  plaintiff,  a  railway  postal  clerk,  on  duty  on  train  No.  22 
of  the  Pennsylvania  Railroad,  was  injured  January  23,  1918. 
After  the  train  left  Lancaster,  the  plaintiff  and  others  noticed 
something  seriously  wrong  with  the  condition  of  the  car  in 
which  they  were  riding,  and  between  that  point  and  Downing- 
town  the  conductor  was  notified.  The  conductor,  with  one 
of  the  brakemen,  made  an  investigation  to  ascertain  the  cause 
of  the  trouble.  The  plaintiff  and  others  in  the  car  insisted  on 
having  the  train  stopped  to  see  what  the  trouble  was,  but  the 
trainmen  refused  so  to  do.  At  a  point  near  Girard  Avenue  in 
Philadelphia  the  car  left  the  track  and  thereafter  ran  prob- 
ably two  or  three  hundred  feet.  Another  train  ran  into  train 
22,  knocking  the  rear  end  of  the  mail  car  to  pieces.  The  plain- 
tiff was  thrown  with  great  force  against  the  side  of  the  car  with 
his  back  against  the  letter  case,  and  another  man  was  thrown 
against  him.  He  was  taken  to  the  Lankeneau  Hospital  in 
Philadelphia,  where  he  remained  about  two  hours.  The  same 
evening  he  came  home  in  a  day  coach  and  called  in  Dr. 
Stevens,  his  physician.  He  remained  in  the  house  until  the 
12th  of  February.  He  returned  to  work  on  the  14th  of 
March,  but  was  again  off  duty  on  account  of  the  injury  to  h's 
leg,  on  the  17th  and  18th  of  March.  He  suffered  injuries  to 
his  elbow,  hip,  leg  and  back. 

After  a  verdict  in  favor  of  the  plaintiff,  the  defendant  made 
a  motion  for  judgment  notwithstanding  the  verdict,  assigning 
various  reasons,  which  may  be  grouped  as  follows: 

1.  That  a  railway  postal  clerk  employed  by  the  United 
States  Government,  who  was  injured  while  working  on  the 
train  operated  by  the  Director  Greneral  of  Railroads,  is  a  fel- 
low servant  of  the  men  operating  the  trains  and  therefore  can- 
not recover  in  this  action. 

2.  That  the  plaintiff,  being  injured  while  in  the  employ- 
ment of  the  United  States,  cannot  recover,  because  the  Fed- 
eral statutes  have  not  permitted  a  recovery  in  such  an  action. 

The  defendant  also  asks  for  a  new  trial  on  the  g'round  that 
the  verdict  was  excessive  and  that  the  Court  erred  in  admitting 
a  hypothetical  question  to  which  objection  had  been  made. 
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As  to  the  motion  for  a  new  trial:  It  is  contended  that  the 
verdict  of  $2,000  is  excessive.  The  testimony  shows  that 
plaintiff's  left  leg  was  injured,  and  was  black  and  blue  nearly 
the  whole  length,  and  that  he  still  complains  of  it;  that  at 
the  time  of  the  trial  it  was  not  normal,  and  did  not  function 
as  well  as  the  other  leg;  that  his  right  shoulder  was  badly 
sprained ;  that  there  were  bruises  on  his  left  arm,  and  that  his 
back  was  severely  hurt  and  was  discolored,  so  that  he  was  re- 
quired to  have  periodical  treatments  to  his  back,  from  the  time 
of  the  accident  January  23,  1918,  to  the  time  of  the  trial,  Jan- 
uary 26,  1921 ;  that  he  was  absent  from  work  47  days,  losing 
$160.00  in  salary,  and  incurred  doctors*  bills,  amounting  to 
$60.00;  that  he  suffered  severe  pain,  and  at  the  time  of  the 
trial  he  testified  that  he  had  a  tenderness  in  his  back  at  all 
times.  He  said  (Notes  of  Testimony,  page  10)  :  "In  dothg  my 
work,  after  my  run,  I  am  practically  all  in ;  it  requires  my  en- 
tire time  for  me  to  recuperate  to  be  able  to  go  out  for  the  next 
run.  It  takes  all  those — the  entire  five  days,  and  then  I  do 
not  feel  right.  These  are  the  times  I  must  go  for  treatment 
of  some  kind  to  relieve  me."  His  attending  physician  testi- 
fied that  up  to  the  time  of  the  trial  he  required  treatment,  for 
two  or  three  days  at  a  time,  at  intervals  of  two  or  three  months. 
Dr.  Stevens  also  testified  (Notes  of  Testimony,  pages  36,  37) : 
"That  tenderness  of  the  spine  seems  to  continue.  He  still  has 
it,  as  only  two  or  three  days  ago — well,  last  night  in  fact,  I 
examined  his  spine.  It  was  still  very  tender  along  the  whole 
length  of  the  spine,  from  the  neck  to  the  sacrum  to  the  level 
of  the  hips.  *  *  *  ^{y  opinion  is  that  he  will  likely 
always  have  more  or  less  tenderness  in  that  spine.  He  is  a 
man  now  forty-three,  going  up  towards  the  meridian  of  life,  and 
as  a  rule  why  those  troubles  continue  to  some  extent.  They 
will  have  a  tendency — may  be  free  from  them  for  awhile,  then 
any  exciting  cause  might  bring  a  return  of  this  tenderness  and 
distress  that  he  has." 

Dr.  Perkins  testified  that  the  trouble  would  clear  up,  and 
then  shock,  injury,  or  overwork,  or  any  tax  to  h's  nervous 
system,  would  bring  on  the  trouble;  that  it  was  liable  to  be 
more  or  less  permanent  and  that  it  impairs  his  bodily  vigor. 

After  carefully  considering  the  testimony,  we  cannot  say 
that  the  verdict  is  excessive. 

A  new  trial  is  asked,  also,  because  the  Court  did  not  sus- 
tain the  defendant's  objection  to  a  hypothetical  question  put 
to  Dr.  Perkins.  The  question  was  objected  to  because  it  did 
not  include  the  evidence  that  when  the  plaintiff  "got  out  of 
the  car  he  walked  down  a  flight  of  steps  with  assistance,  got 
into  a  taxi-cab,  rode  to  a  hospital,  and  a  whole  lot  of  other 
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matters  of  like  kind."  It  is  a  matter  of  common  knowledge 
that  sprains,  strains,  and  injuries  of  that  kind  do  not  imme- 
diately interfere  with  one's  movements.  It  needs  no  medical 
expert  to  say  that  the  effect  of  a  sprain  or  a  strain  is  often  not 
apparent  until  the  next  day,  so  it  seemed  to  the  Court  at  the 
trial  that  the  movements  of  the  plaintiff  immediately  after 
the  injury,  or  even  his  manner  of  getting  to  his  home  in  Han- 
risburg  five  or  six  hours  later,  were  not  necessarily  material 
to  enable  Dr.  Perkins  to  form  an  opinion  as  to  whether  the 
condition  in  which  he  found  the  plaintiff  January  25,  1921,  the 
day  before  the  trial,  was  caused  by  the  injury. 

The  rule  in  nearly  all  jurisdictions  seems  to  be  settled  that 
a  hypothetical  question  does  not  need  to  contain  all  the  facts 
of  the  case. 

In  Gillman  vs  Media,  etc.  Ry.  Co.,  224  Pa.  267,  a  part  of  the 
syllabus  is:  "Neither  side  is  required,  in  putting  the  hypothe- 
tical question,  to  include  therein  any  other  facts  than  those 
which  he  may  reasonably  deem  established  by  the  evidence." 
The  objection  to  the  question  in  that  case  was  "that  it  did 
not  state  all  of  the  facts  of  the  case."  Mr.  Justice  Mestrezat, 
on  page  274,  quoting  approvingly  from  Coyle  vs  Common- 
wealth, 104  Pa.  117,  said- 

"Each  side  had  the  right  to  an  opinion  from  the  witness 
upon  any  hypothesis  reasonably  consistent  with  the  evidence, 
and  if  meagerly  presented  in  the  examination  on  one  side,  it 
may  be  fully  presented  on  the  other;  the  whole  examination 
being  within  the  control  of  the  Court,  whose  duty  it  is  to  see 
that  it  is  fairly  and  reasonably  conducted." 

Quoting  from  the  case  of  Davidson  vs  State,  135  Ind.  254, 
he  said  (page  274)  : 

"In  the  examination  of  expert  witnesses,  counsel  may  em- 
brace in  his  hypothetical  question,  such  facts  as  he  may  deem 
established  by  the  ev'dence,  and  if  opposing  counsel  does  not 
think  all  the  facts  established  are  included  in  such  question, 
he  may  include  them  in  questions  propounded  on  cross  ex- 
amination. Any  other  course  would  result  in  endless  wrangles 
over  the  question  as  to  what  facts  were,  and  what  were  not, 
established." 

In  Albert  vs  Phila.  R.  T.  Co.,  252  Pa.  527,  Mr.  Justice  Frazer 
said,  page  533:  , 

"If  opposing  counsel  is  of  opinion  that  material  facts  are 
not  included  in  a  hypothetical  question,  he  may  incorporate 
those  facts  in  questions  asked  on  cross  examination,  and  may 
also  frame  questions  involving  a  consideration  of  facts  which 
he  contends  are  established  by  his  evidence.      *      *      *      The 
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exact  form  of  the  question  and  the  extent  of  the  exaniination 
are  under  the  control  of  the  trial  judge." 

See  also:  Miller's  Estate,  179  Pa.  645;  11  C.  J.  "Evidence", 
Sec.  800,  and  note  79;  11  R.C.L..  *Txpert  and  Opinion  Evi- 
dence", Sec.  11,  note  6;  8  Ency.  of  PI.  &  Pr.  "Expert  Wit- 
nesses", page  755,  note  3;  17  Cyc.  p.  250,  "Evidence"  note  53; 
People  vs  Patrick,  182  N.  Y.  131,  192;  Cole  vs  Fall  Brook 
Coal  Co.  159  N.  Y.  59;  Stearns  vs  Field,  90  N.  Y.  640. 

If  counsel  for  the  defendant  thought  that  any  material  facts 
were  omitted  from  the  hypothetical  question  allowed,  they 
had  the  fullest  opportunity  of  framing  any  questions  which 
might  include  all  the  facts  which  they  thought  were  material. 
No  injustice  was  done  the  defendant  by  allowing  the  question 
complained  of.  The  failure  to  require  counsel  for  the  plaintiff 
to  put  more  into  his  question  than  he  thought  ought  to  go  into 
it,  and  to  insert  therein  what  the  court  thought  were  imma- 
terial facts,  is  not,  under  the  authorities  above  referred  to,  a 
reason  for  g^ranting  a  new  trial. 

As  to  the  motion  for  judgment  non  obstante  veredicto: 

(a)  The  defendant  contends  that  the  plaintiff  cannot  re- 
cover because  the  injury  was  the  result  of  the  negligence  of  a 
fellow  servant. 

Section  1  of  the  Act  of  April  4,  1868,  P.  L.  58  provided  that 
"when  any  person  shall  sustain  personal  injury  or  loss  of  life 
while  lawfully  engaged  or  employed  on  or  about  the  roads, 
works,  depots  and  premises  of  a  railroad  company,  or  in  or 
about  any  train  or  car  therein  or  thereon,  of  which  company 
such  person  is  not  an  employe,  the  right  of  action  and  recovery 
in  all  such  cases  against  the  company  shall  be  such  only  as 
would  exist  if  such  person  were  an  employe." 

In  Penna.  R.  R.  Co.  vs  Price,  96  Pa.  256,  it  was  held  that 
under  the  Act  of  April  4,  1868,  a  route  or  mail  agent  in  the 
employ  of  the  United  States  Post  Office  Department,  while 
traveling  on  a  railroad  in  the  performance  of  his  duty,  was 
not  a  passenger.  In  Foreman  vs  the  Penna.  R.  R.  Co.  195 
Pa.  499,  it  is  held  that  a  postal  clerk  and  a  railroad  brakeman 
are  fellow  servants :  Martin  vs  Phila.  &  R.  R.  R.  Co.  200  Pa. 
603. 

However,  Section  1  of  the  Act  of  April  4,  1868,  was  repealed 
by  the  Act  of  June  10,  1907,  P.  L.  522,  and  since  that  time  x^W- 
way  mail  clerks  have  not  been  classed  as  fellow  servants  with 
trainmen.    They  are  now  considered  passengers. 

In  Farrington  vs  D.  &  H.  Co.  143  Fed.  565,  affirmed  in  152 
Fed.  396,  Judge  Archbald  said : 

"As  a  matter  of  general  law,  aside  from  any  local  statute, 
a  railway  mail  clerk,  while  engaged  in  the  performance  of  his 
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duties,  is  unquestionably  to  be  regarded  as  a  passenger,  and  en- 
titled to  the  rights  and  immunities  growing  out  of  that  relation. 
This  is  decided  by  the  courts  of  the  highest  character,  the 
authority  of  which  is  not  to  be  resisted.  (Citing  21  cases).  Ex- 
cept under  exceptional  circumstances,  and  with  due  regard  to 
the  duties  which  he  is  required  to  perform  a  postal  clerk  upon 
a  railroad  train  is  as  much  a  passenger  and  entitled  to  all  the 
rights  and  immunities  of  passengers  as  any  person  on  the  train, 
transported  under  the  ordinary  contract  of  hire.  He  is  'in 
no  sense',  as  it  is  declared,  'an  employe  of  the  railroad  company. 
He  has  no  function  whatever  in  the  management  of  the  train, 
or  of  the  railroad.  He  is  to  all  intents  and  purposes  *  ♦  * 
in  the  place  of  a  passenger  for  hire,  and,  as  such,  entitled  to 
safe  transportation  and  reasonable  guaranty  against  the  neg- 
ligence of  the  employes  of  the  railroad  company.* " 

See  also  Barker  vs  C.  P.  &  St.  L.  R.  R.  Co.,  243  III.  482, 
90  N.  E.  1057;  Stoddard  vs  N.  Y.,  N.  PI.  &  H.  R.  R.  Co.,  181 
Mass.  422; 

The  Revised  Statutes,  Section  4000,  and  the  Act  of  Congress 
of  July  28,  1916,  Sec.  1337^^,  Order  No.  1028,  required  every 
railroad  company  carrying  mail,  to  carry  the  persons  in  charge 
of  the  mail,  without  extra  charge.  The  compensation  there- 
for is  necessarily  included  in  the  contract  for  carrying  the 
mail.  It  follows  that,  prior  to  the  taking  over  of  the  railroads 
under  the  war  powers,  a  railway  mail  clerk  had  the  status  of 
a  passenger.  The  question  then  arises  whether  that  status  has 
been  changed  and  whether  he  is  placed  in  the  category  of  a 
fellow  serv'^ant  by  the  acts  of  Congress  and  the  orders  issued 
thereunder,  which  authorized  the  taking  over  of  the  railroads 
during  the  war  period.  A  mail  clerk  is  in  the  Post  Office 
Department.  He  is  not  in  the  same  department,  and  is  not 
performing,  in  any  sense,  the  same  service  which  is  performed 
by  the  railroad  employes  in  operating  a  tram.  The  logic, 
therefore,  of  the  contention  of  the  defendant  is  that  he  is  a 
fellow  servant  because  he  serves  the  same  master,  in  this  in- 
stance the  United  States. 

To  extend  the  fellow  servant  doctrine  that  far  would  vio- 
late all  the  principles  and  theories  upon  which  this  doctrine 
is  based.  This  doctrine  is  a  departure  from  the  ancient  rule 
of  respondeat  superior  whereby  an  employer  or  principal  was 
held  liable  for  all  such  acts  of  his  employe  or  agent  as  may  be 
said  to  be  the  product  of  the  service  within  the  scope  of  the 
employment.  It  was  evolved  from  public  policy,  because  it 
was  reasoned  that  an  "employe  should  exercise  proper  care  in 
the  conduct  of  the  business,  and  look  to  it  that  his  co-laborer 
does  the  same  thing;  and,  when  he  is  told  that  this  care  and 
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prudence  is  his  only  remedy  against  danger  from  the  negli- 
gence of  those  employed  with  him,  it  not  only  makes  him  more 
careful,  but  stimulates  him  to  see  that  others  exercise  the  same 
caution."  18  R.  C.  L.  ''Master  &  Servant",  Sec.  194.  The  basis 
of  the  rule  was  the  influence  and  power  which  servants  of  the 
same  master  directly  cooperating  with  each  other  at  the  time 
of  the  injury  and  who  are  brought  into  habitual  association 
may  have  upon  each  other  if  they  know  that  there  is  no  re- 
dress against  the  master  for  each  other's  negligence.  Ch.  etc. 
R.  Co.  vs  Moranda,  93  111.  302,  34  Am.  Rep.  168,  26  Cyc. 
'^Master  &  Servant",  1279  and  notes.  It  applies  to  those  perils 
"which  the  servant  is  as  likely  to  know,  and  against  which 
he  can  as  effectually  guard,  as  the  master."  Farwell  vs  B.  & 
W.  R.  R.  Corp.,  4  Metcalf  (Mass.)  49,  57,  38  Am.  Dec.  339, 
341.  This  rule  orginated  in  England  in  1837,  in  the  case  of 
Priestly  vs  Fowler,  3  M.  &  W.  1,  19  Eng.  Rul.  Cas.  102,  in 
which  the  injured  employe  and  the  negligent  employe  were 
both  the  servants  of  a  butcher,  and  engaged  in  the  same  com- 
mon work.  It  was  first  announced  in  this  country  in  the  case 
of  Murray  vs  S.  Car  R.  Co.  1  McMull.  385,  36  Am.  Dec.  268, 
where  the  plaintiff,  a  fireman  on  the  locomotive,  claimed  be- 
cause of  the  negligence  of  the  engineer.  The  leading  case  in 
this  country  is  Farwell  vs  B.  &  W.  R.  R.  Corp.  supra,  decided 
in  1842,  and  an  opinion  by  Chief  Justice  Shaw,  w^here  the  plain- 
tiff was  an  engineer  and  the  injury  was  caused  by  the  negli- 
gent operation  of  a  switch.  The  cases  then  developed  the 
doctrine  that  the  employes  must  be  engaged  in  a  common 
employment  of  the  same  master,  but  that  the  doctrine  does 
not  apply  to  those  engaged  in  distinct  departments  of  service 
which  have  no  association  in  their  work  and  where  the  ser- 
vants of  the  same  master  are  not  able  to  observe  and  influence 
each  other's  conduct  or  report  delinquencies  to  the  master,  12 
Am.  &  Eng.  Ency.  of  Law,  'Tellow  Servants",  pages  990,  991, 
26  Cyc.  "Master  and  Servant,"  1282,  et  seq.  It  would  do  vio- 
lence to  this  rule  and  to  every  tiheory  from  which  it  was  evolved 
and  every  reason  upon  which  it  is  founded,  to  hold  that  per- 
sons are  fellow  servants  merely  because  they  are  employed 
by  the  same  master  without  reference  to  the  work  in  which 
they  are  engaged.  Much  less  could  the  rule  be  applied  to  per- 
sons merely  because  they  are  employed  by  the  United  States 
government,  with  its  various  governmental  functions  and  de- 
partments, to  say  nothing  of  those  extra  governmental  activi- 
ties assumed  by  the  necessities  of  w^ar.  But  if  it  be  urged  that 
the  defendant  does  not  extend  its  claim  thus  far,  but  only  to 
the  extent  that  those  engaged  in  transportation  are  fellow  ser- 
vants, the  answer  is  equally  plain.     To  illustrate:  Could  it 
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be  assumed  that  one  enlisted  in  the  army  and  assigned  to 
the  remount  service,  in  charge  of  a  carload  of  horses  being 
transported  for  shipment  to  France,  was  a  fellow  servant  with 
a  conductor  of  the  train?  Would  an  attache  of  the  Attorney 
General  Department,  traveling  from  Washington  to  some 
distant  city  to  take  part  in  a  case  involving  the  operation  of 
the  railroad,  be  a  fellow  servant,  responsible  for  the  negligence 
of  an  engineer?  Yet  in  both  instances  the  injured  employe 
would  be  as  much  concerned  with  transportation  as  the  man 
in  charge  of  the  mail  which  is  being  hauled  on  a  train.  Neither 
in  this  case,  nor  in  either  of  the  illustrations  used  (and  many 
similar  illustrations  might  be  resorted  to),  has  the  person 
transported  any  such  consociation  as  to  bring  him  within  the 
reason  of  the  rule.  The  plaintiff  here  had  no  authority  over  the 
operation  of  the  train,  as  the  case  itself  illustrates,  because 
the  attention  of  the  conductor  was  called  to  the  defect  in  the 
car  and  he  was  requested  to  stop  the  train.  The  request  was 
disregarded.  So  that,  giving  the  fellow  servant  rule  the  broad- 
est appHcation  to  which  it  is  entitled,  we  do  not  think  it  could 
apply  to  a  conductor  in  charge  of  a  train  and  a  mail  clerk  em- 
ployed in  one  of  the  cars  of  the  train,  merely  because  the  mail  is 
being  transported,  and  the  conducteor  is  in  charge  of  the 
means  of  transportation. 

The  rule  was  the  outcome  of  simple  conditions  of  employ- 
ment. Our  present  complex  industrial  conditions  have  requir- 
ed many  changes  and  modifications  of  it. 

'  "While  some  courts  have  protested  that  the  rule  in  question 
is  too  firmly  fixed  in  jurisprudence  to  be  reversed  or  seriously 
modified  by  judicial  decision,  a  great  majority,  being  of  opinion 
that  it  works  an  injustice  in  its  application  to  the  great  enter- 
prizes  of  the  present  day,  have  been  astute  to  engraft  upon  it 
so  many  modifications  and  qualifications  that  little  is  left  of 
its  original  import.  It  has  been  said  that  the  courts  have  been 
*put  to  mighty  labor  and  pother  to  administer  old  rules  in  the 
light  of  changed  conditions  and  to  put  new  wine  of  inter- 
pretation in  the  old  bottles  of  the  law — all  with  a  semblance  of 
preserving  it  from  chaos  or  radical  change.'  The  first  of  the 
qualifications  of  the  doctrine  to  be  generally  recognized  was 
the  rule  relating  to  the  competency  of  co-employes.  This 
seems  to  have  satisfied  requirements  for  a  considerable  time, 
but  still  further  changes  in  economic  conditions  and  public 
policy  have  dictated  the  principles  of  non-delegable  duties, 
superior  and  inferior  employes,  and,  more  recently,  different 
departments."  18  R.  C.  L.  "Master  and  Servant,"  Sec.  195 
and  notes. 
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So  in  Pennsylvania  the  general  doctrine  that  to  constitute 
two  persons  fellow  servants,  it  is  sufficient  if  they  are  "em- 
ployes under  the  same  master,  engaged  in  the  same  work,  and 
performing  duties  and  services  for  the  same  general  purposes" 
(N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  vs  Bell,  112  Pa.  400,  Duflfy  vs 
Oliver  Bros.  131  Pa.  203;  Spees  vs  Boggs,  198  Pa.  112),  has 
received  many  modifications.  A  boiler  inspector  of  a  railroad 
is  not  a  fellow  servant  of  a  locomotive  fireman :  March  vs  R.  R. 
Co.  206  Pa.  558.  An  engineer  and  fireman  are  not  fellow  ser- 
vants with  the  workmen  in  a  repair  shop  whose  negligence 
caused  their  death:  Penna.  &  N.  Y.  Canal  &  R.  R.  Co.,  vs 
Mason,  109  Pa.  296.  A  tinner  repairing  a  railroad  car  is  not 
a  fellow  servant  with  those  responsible  for  the  negligent  mov- 
ing of  the  car :  Stollenberg  vs  P.  &  L.  E.  R.  R.  Co.,  165  Pa. 
37/.  A  train  dispatcher  is  not  a  fellow  servant  with  a  train 
employe:    Lewis  vs  Seifert,  116  Pa.  628. 

In  Ainsley  vs  Pitts.  C.  C.  &  St.  L.  Ry.  Co.,  243  Pa.  437,  it 
was  held  that  the  conductor  of  the  train  who  ordered  the  plain- 
tiff to  open  the  trap  door  on  the  platform  and  go  down  on  the 
lower  step  for  the  purpose  of  locating  the  brake  which  failed 
to  work,  occupied  a  very  different  position  from  the  brakeman, 
the  porters,  and  other  subordinates  employed  and  "should  be 
treated  as  the  personal  representative  of  the  corporation,  for 
whose  negligence  it  is  responsible  to  subordinate  servants." 
See  also  Dugan  vs  B.  &  O.  R.  Co.,  159  Pa.  248;  C.  &  M.  Ry. 
Co.  vs  Ross,  112  U.  S.  377. 

We  are,  therefore,  of  opinion  that  the  plaintiff  in  this  case 
was  not  a  fellow  servant  of  the  conductor  whose  negligence 
in  failing  to  thoroughly  investigate  and  perhaps  stop  the  train, 
was  the    proximate  cause  of  this  injury. 

His  status  was  that  of  a  passenger.  The  doctrine  of  res  ipsa 
loquitur  applies,  and  the  plaintiff  casts  the  burden  upon  the 
defendant  of  disproving  negligence  when  it  is  shown  that  the 
injury  complained  of  resulted  from  the  breaking  of  machinery, 
collision,  derailment  of  cars,  or  something  improper  or  unsafe 
in  the  conduct  of  the  business  or  in  the  appliances  of  transpor- 
tation: Ginn  vs  P.  R.  R.  Co.,  220  Pa.  552;  Thomas  vs  P.  &  R. 
R.  R.  Co.,  148  Pa.  180;  Bowdin  vs  P.  R.  R.  Co.,  208  Pa.  623. 

(b)  Has  the  United  States  consented  to  be  sued  in  such 
a  case  as  this? 

Under  the  Act  of  August  29,  1916,  and  the  Proclamation 
of  the  President  of  December  26,  1917  (Comp.  Stat.  1918, 
Sec.  1974a),  the  President  of  the  United  States  assumed  con- 
trol of  the  transportation  systems  and  placed  the  Director 
General  in  charge.  After  the  Presidential  Proclamation  be- 
came effective,  the  Director  General  was  the  representative 
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of  the  President.  The  railroad  company  thereafter  exercised 
no  control,  and  the  railroad  was  operated  under  the  orders  of 
the  Director  General.  The  company  had  nothing  to  do  with 
such  operation.  A  suit  could  not  be  maintained  against  the 
railroad  company:  Mardis  vs  Hines,  Director  General,  258 
Fed.  945.  The  employes  of  the  railroad  companies  became 
employes  of  the  government:  Southern  Cotton  Oil  Co.  vs 
Atlantic  Coast  Line  Co.  257  Fed.  138;  Mo.  Pac.  R.  Co.  vs 
Ault,  U.  S.  S.  C.  Adv.  Op.  1920-21,  647. 

Section  10  of  the  Federal  Control  Act  of  March  21,  1918 
(U.  S.  Comp.  Stat.  1918,  Sec.  3115^j),  provides,  in  part: 

"Carriers,  while  under  Federal  control,  shall  be  subject  to 
all  laws  and  liabilities  as  common  carriers,  whether  arising 
under  State  or  Federal  Laws  or  at  common  law,  except  in 
so  far  as  may  be  inconsistent  with  the  provisions  of  this  Act 
or  any  other  Act  applicable  to  such  Federal  control  or  with 
any  order  of  the  President.  Actions  at  law  or  suits  in  equity 
may  be  brought  by  and  against  such  carriers  and  judgments 
rendered  as  now  provided  by  law;  and  in  any  action  at  law 
or  suit  in  equity  against  the  carrier,  no  defense  shall  be  made 
thereto  upon  the  ground  that  the  carrier  is  an  instrumentality 
or  agency  of  the  Federal  government." 

The  proclamation  of  the  President  issued  December  26, 
1917  (U.  S.  Comp.  Stat.  1918,  Sec.  1974a,  Note)  provided  in 
part  as  follows : 

"Except  with  the  prior  written  assent  of  said  Director,  no 
attachment  by  mesne  process  or  on  execution  shall  be  levied 
on  or  against  any  of  the  property  used  by  any  of  said  trans- 
portation systems  in  the  conduct  of  their  business  as  common 
carriers ;  but  suits  may  be  brought  by  and  against  said  carriers 
and  judgments  rendered  as  hitherto  until  and  except  so  far 
as  said  Director  may,  by  general  or  special  orders,  otherwise 
determine." 

Our  attention  has  not  been  called  to,  and  our  research  has 
not  revealed,  any  general  or  special  order  of  the  Director 
General  which  would  prevent  a  suit  such  as  this. 

On  October  28,  1918,  by  General  Order  No.  50,  the  Director 
General  ordered  "that  actions  at  law,  suits  in  equity  and  pro- 
ceedings in  admiralty  hereafter  brought  in  any  court  based 
on  contract  binding  on  the  Director  General  of  Railroads, 
claim  for  death  or  injuries,  or  for  loss  and  damage  to  property 
arising  since  December  31,  1917,  and  growing  out  of  the 
possession,  use,  control,  or  operation  of  any  railroad  system, 
or  transportation  by  the  Director  General  of  Railroads",  shall 
be  brought  against  the  Director  General. 


230  DAUPHIN  COUNTY  REPORTC  Vol.  25 

John  H.  Chubb  vs  Director  General  of  Railroads. 

It  is  argued  that  the  Court  erred  in  not  affirming  defend- 
ant's fourth  point,  which  is: 

"That  General  Order  No.  50,  promulgated  by  the  Director 
General  October  8  (28)  1918,  directing  that  actions  at  law, 
etc.,  might  be  brought  against  the  Director  General  in  the 
same  manner  as  if  they  had  been  brought  against  the  carrier 
company,  does  not  apply  to  actions  by  United  States  employes 
who  are  employed  directly  in  the  mail  service  and  where  the 
acts  of  Congress  have  given  such  employes  a  specific  remedy 
for  injuries  sustained  in  the  course  of  their  employment." 

This  point  proceeds  upon  the  theory  that  employes  of  the 
United  States  are  relegated  to  the  Federal  Compensation  Act 
of  1908.  We  think  this  question  is  settled  by  the  case  of 
Hines  vs  Dahn  (C.  C.  of  App.  8  Cir.),  267  Fed.  105.  The 
Court  said,  page  114: 

"The  only  question  left  is  as  to  the  right  of  the  plaintiflf 
to  not  only  receive  compensation  under  the  Compensation 
Act,  but  also  to  sue  the  United  States  for  the  negligence 
causing  his  injuries.  In  other  words,  must  the  United  States 
pay  both  compensation  and  damages  for  negligence  to  the 
same  person  for  the  same  injury?  Workmen's  Compensation 
Acts  are  all  alike  as  to  the  object  sought  to  be  attained,  but 
they  are  so  numerous  and  so  varied  as  to  details  of  adminis- 
tration that  each  act  must  be  construed  by  itself.  We  are 
of  the  opinion  that  as  to  the  United  States  the  act  in  question 
is  compulsory,  if  the  employe  gives  the  notice  and  files  the 
claim  in  proper  form  according  to  the  terms  of  the  statute 
and  the  regulations  of  the  commission.  It  is  optional  with 
the  employe  as  to  whether  he  will  make  a  claim  under  the  act 
or  not.  If  he  does  not,  in  our  opinion  he  would  have  a  right 
to  maintain  the  present  action  and  prosecute  the  same  to 
judgment,  as  we  think  that  the  United  States  as  to  this  par- 
ticular case  by  the  Federal  Control  Act  consented  to  be  sued. 
But  if  the  employe  elects  to  receive  the  benefits  of  the  Com- 
pensation Act  and  his  claim  is  allowed,  then  he  is  barred  from 
prosecuting  his  action  for  negligence  against  the  United  States. 
In  other  words,  he  must  elect  which  of  the  two  remedies  he 
desires  to  pursue,  and,  having  elected  to  pursue  one,  he  may 
not  pursue  the  other.  The  United  States  under  the  statute 
being  bound  to  pay  the  plaintiff  after  the  latter  has  elected  to 
claim  the  benefits  of  the  Compensation  Act,  the  remedy 
afforded  by  the  act  is  exclusive".     (Italics  ours). 

In  the  case  of  Mo.  Pac.  R.  Co.  vs  Ault,  U.  S.  S.  C.  Adv. 
Op.  1920-21,  647,  decided  June  1,  1921,  Mr.  Justice  Brandies 
said: 
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"The  plain  purpose  of  the  above  provision  was  to  preserve 
to  the  general  public  the  rights  and  remedies  against  common 
carriers  which  it  enjoyed  at  the  time  the  railroads  were  taken 
over  by  the  President,  except  in  so  far  as  such  rights  or 
remedies  might  interfere  with  the  needs  of  Federal  operation. 
The  provision  applies  equally  to  cases  where  suits  against  the 
carrier  companies  were  pending  in  the  courts  on  December 
28,  1917;  to  cases  where  the  cause  of  action  arose  before  that 
date  and  the  suit  against  the  company  was  filed  after  it;  and 
to  cases  where  both  cause  of  action  and  suit  had  arisen  or 
might  arise  during  Federal  operation.  The  Government  was 
to  operate  the  carriers,  but  the  usual  immunity  of  the  soverign 
from  legal  liability  was  not  to  prevent  the  enforcement  of 
^abilities  ordinarily  incident  to  the  operation  of  carriers. 
The  situation  was  analogous  to  that  which  would  exist  if 
there  were  a  general  receivership  of  each  transportation  sys- 
tem. Operation  was  to  be  continued  as  theretofore,  with  the 
old  personnel,  subject  to  change  by  executive  order.  The  courts 
were  to  go  on,  entertaining  suits  and  entering  judgments  under 
existing  law,  but  the  property  in  the  hands  of  the  President 
for  war  purposes  was  not  to  be  disturbed.     *      *     * 

As  the  Federal  Control  Act  did  not  impose  any  liability 
upon  the  companies  on  any  cause  of  action  arising  out  of  the 
operation  of  their  systems  of  transportation  by  the  govern- 
ment, the  provision  in  Order  No.  50,  authorizing  the  substi- 
tution of  the  Director  General  as  defendant  in  suits  then 
pending,  was  within  his  power;       *       *       * 

By  these  provisions  the  United  States  submitted  itself  to 
the  various  laws,  state  and  Federal,  which  prescribed  how  the 
duty  of  a  common  carrier  by  railroad  should  be  performed, 
and  what  should  be  the  remedy  for  failure  to  perform.  By 
these  laws  the  validity  and  extent  of  claims  against  the  United 
States,  arising  out  of  the  operation  of  the  railroad,  were  to 
be  determined.  *  *  *  Th^  Government  undertook,  as 
carrier,  to  observe  all  existing  laws;  it  undertook  to  compen- 
sate any  person  injured  through  a  departure  by  its  agents  or 
servants  from  their  duty  under  such  law;  *  *  *  Where- 
ever  the  law  permitted  compensatory  damages,  they  may  be 
collected  against  the  carrier  while  under  Federal  control.  Such 
damages  may  reasonably  include  interests  and  costs."  (Italics 
ours). 

The  plaintiff  in  this  case  did  not  elect  to  claim  compensation 
under  the  Federal  Compensation  Act.  The  Government  em- 
barked in  a  great  industrial  enterprise  in  the  exercise  of  its 
war  powers.  The  Act  of  Congress,  the  Proclamation  of  the 
President,  and  the  Order  of  the  Director  General,  show  that 
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these  extraordinary  powers  were  to  be  exercised  with  as  little 
disturbance  as  possible  to  existing  conditions.  The  Govern- 
ment intended  to  put  itself  in  the  place  of  the  railroad  cor- 
porations as  to  the  rights  of  all  parties  dealing  with  such 
corporations,  including  the  employes  thereof  (Haines  vs  Lone 
Star  Ship  Building  Co,  268  Pa.  92)  ^  and  the  orders  issued  in 
pursuance  of  the  Act  of  Congress  should  be  construed  to  pre- 
serve, as  far  as  possible,  the  status  which  existed  before  the 
Government  took  control.  United  States  vs  Hermanos  209 
U.  S.  337. 

We  are  unable  to  see  how  the  Pennsylvania  Workmen's 
Compensation  Act  of  June  2,  1915,  P.  L.  738,  has  any  bearing 
upon  this  question  as  argued  by  the  defendant,  because  the 
plaintiff  did  not  come  within  the  provisions  of  that  law. 

For  these  reasons  we  are  of  opinion  that  the  United  States 
has  consented  to  be  sued  in  an  action  such  as  this. 

The  motions  for  a  new  trial  and  for  judgment  non  obstante 
veredicto  are  both  hereby  overruled,  and  judgment  is  directed 
to  be  enterd  on  the  verdict  in  favor  of  the  plaintiff  and  against 
the  defendant,  upon  payment  of  the  jury  fee. 


Willis  Collins  vs  Samuel  S.  Lewis,  Auditor  General  of  Penn- 
sylvania, and  St.  Vincent's  Hospital  Association  of  Eric, 
Pennsylvania. 

Corporations  of  the  first  class — Income — ^Equity — Replication — 

Appropriations — Sectarian  Institutions. 

An  appropriation  by  the  Commonwealth  of  Pennsylvania  of  the 
sum  of  $57,000.00  to  a  corporation  of  the  first  class,  under  the  Act 
of  April  29,  1874,  P.  L.  73,  does  not  violate  a  provision  in  the  charter 
of  such  corporation  restricting  its  yearly  income,  other  than  from 
real  estate,  to  $20,000. 

An  appropriation  of  money  by  the  Commonwealth  of  Pennsylvania 
to  a  corporation  of  the  first  class,  under  the  Act  of  April  29,  1674, 
is  not  income  within  the  meaning  of  that  word  as  judicially  defined 
in  Pennsylvania. 

Where  the  plaintiff  in  a  bill  in  equity  does  not  file  a  replication 
but  sets  the  case  down  for  hearing  on  bill  and  answer,  all  of  the 
averments  of  the  answer  are  to  be  taken  as  true. 

On  the  hearing  of  a  bill  in  equity,  a  chancellor  cannot  deduce 
facts  from  inferences  which  are  clearly  susceptible  of  proof  and  which 
the  plaintiff  has  declined  even  to  attempt  to  prove. 

So  long  as  a  contract  of  lease,  with  a  sectarian  lessor,  establishes 
between  the  parties  no  control  of  the  one  over  the  other,  the  mere 
fact  that  a  contract  has  been  entered  into  is  not  sufficient  to  make 
the  lessee,  a  non-sectarian  corporation,  a  sectarian  institution.  The 
question  is  not  whether  a  contract  has  been  made  but  whether  such 
contract   reserves   control,   domination    or   governing  influence. 

The  institution  known  as  St.  Vincent's  Hospital  Association  of 
Erie,  Pennsylvania,  is  not  affiliated  with  or  under  the  control,  domi- 
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nation  or  governing  influence  of  any  religious  sect  or  denomination. 
It  is  not  sectarian  or  -denominational  within  the  inhibition  of  Section 
18  of  Article  III  of  the  Constitution  of  Pennsylvania. 

Under  the  acts  of  assembly  relating  to  the  payment  of  appropria- 
tions to  educational,  penal,  reformatory,  charitable,  benevolent  or 
eleemosynary  institutions,  no  part  of  the  moneys  appropriated  to 
St.  Vincent's  Hospital  Association  of  Erie,  Pennsylvania,  can  be 
used  for  any  purpose  other  than  maintenance;  no  part  thereof  can 
be  used  lawfully,  directly  or  indirectly,  for  the  improvement  or  better- 
ment of  the  property  leased  by  said  association,  from  the  Sisters  of 
St.  Joseph  of  Northwestern  Pennsylvania,  and  no  benefit  or  ad- 
vantage can  accrue  lawfully  therefrom  to  the  owners  of  the  fee. 

Bill  in  equity  for  an  injunction.  C.  P.  Dauphin  County, 
No.  718  Equity  Docket. 

F.  C.  Menamin,  Evan  B.  Lewis  and  Luther  S.  Kauflfman, 
for  plaintiff. 

Brooks,  English  &  Quinn  and  John  A.  Rilling,  for  St.  Vin- 
cent's Hospital. 

Geo.  E.  Alter,  Attorney  General,  and  Geo.  Ross  Hull, 
Deputy  Attorney  General,  for  Samuel  S.  Lewis. 

Wickersham,  J.,  April  28,  1922. 

The  plaintiff  filed  his  bill  in  which  he  complains  that  the 
Act  of  Assembly  of  the  Commonwealth  of  Pennsylvania  ap- 
proved 'May  27,  1921,  appropriating  $57,000  to  St.  Vincent's 
Hospital  Association  of  Erie,  Pennsylvania,  is  unconstitution- 
al and  void  for  the  reason  that  said  defendant  hospital  asso- 
ciation is  restricted  in  its  yearly  income  to  $20,000;  also  that 
it  is  affiliated  with,  or  under  the  control,  domination  or  govern- 
ing influence  of  The  Sisters  of  St.  Joseph  of  Northwestern 
Pennsylvania,  which  is  a  religious  order  of  the  Roman  Cath- 
olic Church,  in  the  following  manner: 

1.  That  the  property  upon  which  said  defendant  hospital 
association  conducts  its  hospital  was  leased  to  it  by  the  Sisters 
of  St.  Joseph  of  Northwestern  Pennsylvania,  for  a  term  of 
ninety-nine  years,  beginning  February  20,  1897,  including  a 
brick  building  used  for  hospital  purposes  by  said  religious 
order,  together  with  all  furniture  and  appliances  upon  said 
premises  in  use  for  hospital  purposes,  in  consideration  of  a 
yearly  rental  of  One  ($1.00)  Dollar,  and  upon  the  further 
condition  that  St.  Vincent's  Hospital  Association  shall  main- 
tain and  support  thereon  a  hospital  and  there  provide  medical 
and  surgical  aid  and  attendance  and  nursing  for  the  sick  and 
disabled  without  distinction  of  race,  color  or  religion,  and 
upon  the  further  condition  that  said  St.  Vincent's  Hospital 
Association  shall  pay  all  assessments  for  taxes  or  municipal 
improvements   which   may   be   assessed   upon   said   property 
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during  the  continuance  of  said  lease.     (See  paragraphs  9,  10 
and  11  of  plaintiff's  bill  of  complaint.) 

2.  That  under  the  terms  of  said  alleged  lease  any  and  all 
expenditures  made  by  the  lessee,  defendant,  and  the  replace- 
ment of  equipment  in  said  hospital  and  buildings  revert  to  the 
lessor  at  the  termination  of  said  alleged  lease,  or  upon  any 
breach  of  its  conditions.    (See  paragraph  12  of  plaintiffs  bill.) 

3.  That  upon  said  grounds  leased  to  said  corporation  de- 
fendant, is  a  church,  chapel  or  place  of  religious  services 
wherein  are  conducted  certain  religious  services  exclusively 
according  to  the  rites  or  ceremonies  of  the  Roman  Catholic 
Church;  said  services  are  under  the  care  of  a  Chaplain  of  the 
Roman  Catholic  faith  w^ho  calls  upon  all  the  patients  in  said 
hospital  irrespective  of  their  religious  affiliations  and  en- 
deavors to  convert  them  to  his  own  particular  sect;  that  all 
nurses  and  attendants  of  said  hospital  are  under  the  manage- 
ment and  control  of  the  Mother  Superior  of  a  religious  order 
of  the  Roman  Catholic  Church ;  that  the  Chaplain  or  Priest  is 
supported,  lodged,  fed  or  maintained  at  the  expense  of  said 
corporation  defendant;  that  said  defendant  corporation  is 
owned,  controlled  or  maintained  under  the  management  and 
control  of  one  particular  denomination;  that  the  defendant 
institution  maintains  a  chapel  in  which  are  taught  religious 
instructions  according  to  the  books  of  one  p&rticular  denom- 
ination and  no  other  religious  worship  or  ceremonies  are 
taught,  tolerated  or  encouraged  in  said  chapel  of  said  institu- 
tion defendant,  except  the  religion  of  the  Roman  Catholic 
Church ;  that  the  attendants,  employes,  nurses  or  persons  aid- 
ing in  carrying  out  the  duties  of  said  hospital  who  are  mem- 
bers of  said  Sisters  of  St.  Joseph  of  Northwestern  Pennsyl- 
vania, wear  the  uniform  or  distinctive  garb  of  that  religious 
order,  which  said  sect  or  denominational  garb  is  constantly 
before  the  inmates  of  said  institution;  that  the  Sisters  of  St. 
Joseph,  employes  of  said  defendant  corporation,  are  obliged 
at  regular  time  to  attend  Roman  Catholic  services  in  said 
chapel;  that  persons  who  are  not  Roman  Catholics,  in  order 
to  be  and  remain  as  employes,  may  be  obliged  to  attend 
religious  services  against  their  consent ;  that  .no  chapel  is  pro- 
vided in  said  institution  for  religious  services  of  any  other 
religion  or  sect  than  the  Roman  Catholic;  that  the  said  de- 
fendant institution  is  named  in  the  official  Catholic  Directory 
for  1922  as  a  Roman  Catholic  institution  under  the  control 
of  the  Roman  Catholic  Church,  which  directory  has  the  ap- 
proval of  the  Roman  Catholic  Hierarchy;  that  the  information 
contained  in  said  directory  is  under  the  control  of  the  Roman 
Catholic  Church  and  has  been  printed  from  year  to  year  with- 
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out  objection  by  the  officers  of  the  defendant  corporation, 
which  said  officers  furnish  said  information  together  with  a 
list  of  its  officers  to  the  local  representatives  of  the  Roman 
Catholic  Hierarchy;  that  at  the  entrance  of  the  hospital  of 
said  defendant  institution  there  is  a  large  plate  or  tablet 
placed  and  maintained  thereby  and  with  the  consent  and  ap- 
probation of  the  corporation  defendant,  on  which  is  printed 
that  the  said  institution  was  dedicated  to  "Mother  Ambrosia" 
who  was  or  is  a  member  of  the  said  Sisterhood  of  the  Roman 
Catholic  Church.  (See  paragraphs  13  to  33  of  plaintiff's  bill 
of  complaint). 

4.  That  the  name  of  the  defendant  corporation  is  Roman 
Catholic  in  its  inception  and  indicates  to  the  public  that  the 
hospital  is  under  the  control  of  the  Roman  Catholic  Church. 
(See  paragraphs  35  to  39  of  plaintiff's  bill  of  complaint.) 

5.  That  there  are  no  restrictions  in  said  appropriation  of 
State  funds  within  said  act  which  would  prevent  said  cor- 
poration defendant  from  applying  all  or  any  portion  of  said 
funds  to  one  or  more  of  the  purposes  or  courses  of  instruction 
mentioned  in  said  bill  of  complaint;  that  the  arrangement  be- 
tween the  corporation  defendant  and  the  said  Sisters  of  St. 
Joseph  of  Northwestern  Pennsylvania,  is  nothing  more  or  less 
than  a  plan  to  evade  the  constitution  and  is  a  mere  legal 
subterfuge,  the  reality  of  which  is  that  some  or  all  of  the 
State's  money  is  thereby  permitted  to  go  through  the  agency 
of  the  hospital  association  to  the  said  sectarian  institution. 
Sisters  of  St.  Joseph  of  Northwestern  Pennsylvania.  (See 
paragraphs  40  to  42  plaintiff's  bill  of  complaint.) 

6.  That  the  said  institution  defendant  is  a  denominational 
or  sectarian  institution  within  the  prohibition  of  the  Consti- 
tution of  Pennsylvania,  and  that  the  payment  of  money  to  it 
is  illegal  and  void,  and  gives  a  preference  to  one  denomination 
or  sect,  depriving  the  plaintiif  of  his  property  without  due 
process  of  law,  and  obliging  him  to  pay  an  added  tax  burden ; 
also  causing  all  citizens  and  tax  payers  of  the  State  of  Penn- 
sylvania to  suffer  irreparable  injury.  (See  paragraphs  43  to 
48  of  plaintiff's  bill  of  complaint.) 

The  defendants  filed  separate  answers  to  the  bill  of  com- 
plaint of  the  plaintiff  which  are  practically  identical.  The 
first,  second,  third,  fourth,  seventh  and  eighth  paragraphs 
of  plaintiff's  bill  of  complaint  are  admitted ;  paragraphs  num- 
bers 11,  12,  15  to  22,  24  to  31,  34  to  39,  41  to  4«,  both  inclusive, 
are  denied;  paragraph  number  10  is  admitted  in  part  and 
denied  in  part;  in  paragraphs  numbers  5,  6,  9  and  40  the  ad- 
missions are  qualified  because  the  averments  of  the  bill  con- 
tain certain  unwarranted  conclusions  of  law;  and  paragraphs 
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numbers  13,  14,  23,  32  and  33  are  denied  as  pleaded  in  the 
bill  for  the  reasons  that  the  averments  are  not  specific,  do 
not  set  forth  all  of  the  facts  and  contain  unwarranted  in- 
ferences of  fact. 

The  plaintiff  did  not  file  a  replication  to  the  separate  ans- 
wers of  the  defendants,  but  set  the  case  down  for  a  hearing 
on  bill  and  answer.  Therefore  all  the  averments  of  the  ans- 
wer are  to  be  taken  as  true:  "Russeirs  Admrs.'  Appeal,  34 
Pa.  261. 

Controlled  by  the  principles  established  in  the  above  quoted 
authority  we  find  the  facts  from  the  pleadings  to  be  as  fol- 
lows: 

FINDINGS  OF  FACTS. 

1.  Willis  ColUns,  plaintiff  in  this  suit,  is  a  tax  payer  and 
resident  of  Norwood,  Delaware  County,  Pennsylvania. 

2.  The  defendant,  Samuel  S.  Lewis,  is  Auditor  General  of 
the  Commonwealth  of  Pennsylvania. 

3.  The  defendant,  St.  Vincent's  Hospital  Association  of 
Erie,  Pennsylvania,  was  incorporated  by  the  Court  of  Com- 
mon Pleas  of  Erie  County,  Pennsylvania,  on  December  10, 
1894,  under  the  general  incorporation  Act  of  April  29,  1874, 
and  its  supplements,  as  a  purely  non-sectarian  hospital;  "the 
purpose  for  which  this  corporation  is  formed  is  that  of  a  purely 
public  charity  and  the  establishment  and  maintenance  in  the 
City  of  Erie,  Pennsylvania,  of  a  public  hospital,  and  therein 
to  furnish  medical  and  surgical  aid  and  attendance  and  nurs- 
ing for  the  sick  and  disabled  without  distinction  of  race,  color, 
or  religion." 

4.  At  the  time  of  the  incorporation  of  the  defendant  asso- 
ciation the  Sisters  of  St.  Joseph  of  Northwestern  Pennsyl- 
vania, a  corporation,  was  the  owner  of  one-half  of  out-lot  No. 
23  in  the  City  of  Erie  (with  the  exception  of  a  small  tract 
sixty-five  feet  eight  inches  by  one  hundred  two  feet  two 
inches),  having  erected  thereon  a  brick  building  used  for 
hospital  purposes  and  known  as  St.  Vincent's  Hospital. 

5.  The  property  above  mentioned  was  demised,  leased  and 
let  to  the  defendant  corporation  together  with  all  furniture 
and  appliances  upon  said  premises  in  use  for  hospital  pur- 
poses, to  have  and  to  hold  said  premises  with  the  appurte- 
nances unto  the  said  party  of  the  second  part,  to  be  used  and 
occupied  for  a  hospital  for  a  period  of  ninety-nine  years  from 
the  20th  day  of  February,  A.  D.  1897,  at  a  yearly  rental  of 
One  ($1.00)  Dollar. 

6.  Said  demise  was  upon  the  condition  that  the  St.  Vin- 
cent's Hospital  Association  shall  maintain  and  support  there- 
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on  a  hospital  and  there  provide  medical  and  surgical  aid  and 
attendance  and  nursing  for  the  sick  and  disabled  without  dis- 
tinction of  race,  color  or  religion,  and  with  the  further  con- 
dition that  the  said  St.  Vincent's  Hospital  Association  shall 
pay  all  assessments  for  taxes  and  municipal  improvements 
which  may  be  assessed  upon  said  property  during  the  con- 
tinuance of  said  lease. 

7.  The  said  defendant  has  occupied  the  said  leased  prem- 
ises and  has  operated  said  hospital  under  the  terms  of  said 
lease  continuously  since  February  20,  1897. 

8.  A  minority  of  the  nursing  staff  of  said  St.  Vincent's 
Hospital  Association  are  persons  who  are  members  of  a  re- 
ligious society  known  as  the  Sister  of  St.  Joseph  who  wear  a 
distinctive  garb ;  said  persons  occupy  the  same  status  as  other 
employes  of  said  institution  and  are  subject  to  the  absolute 
control  of  the  Board  of  Trustees  of  St.  Vincent's  Hospital 
Association. 

9.  By  an  Act  of  Assembly  of  the  Commonwealth  of  Penn- 
sylvania approved  the  27th  day  of  May,  A.  D.  1921,  the  sum 
of  $57,000  or  so  much  thereof  as  may  be  necessary,  was  speci- 
fically appropriated  for  the  St.  Vincent's  Hospital  Association 
of  the  City  of  Erie  for  the  two  fiscal  years  beginning  June  1, 
1921. 

10.  Under  the  by-laws  of  said  corporation  and  in  actual 
practice,  the  Board  of  Trustees  of  said  association  actually 
supervise  and  control  said  hospital,  being  accountable  only  to 
the  incorporators  of  said  association ;  that  said  Board  of  Trus- 
tees appoints  the  superintendent  and  all  other  officials  of  said 
association,  as  well  as  all  committees  provided  for  by  the 
by-laws. 

11.  Under  the  practice  of  the  Auditor  General  and  State 
Treasurer  the  reports  and  vouchers,  books  and  records  of  The 
St.  Vincent's  Hospital  Association  are  examined  and  audited 
by  the  Auditor  General  at  regular  intervals,  and  no  part  of 
the  moneys  appropriated  to  the  said  institution  can  be  used, 
directly  or  indirectly,  for  the  improvement  or  betterment  of 
the  property  which  is  leased  by  the  said  association.  No 
moneys  can  be  paid  for  any  purpose  other  than  maintenance 
and  no  benefit  or  advantage  of  any  kind  can  accrue  therefrom 
to  the  owners  of  the  fee. 

DISCUSSION. 

Our  attention  is  first  directed  to  the  provision  in  the  charter 
of  the  defendant  corporation  restricting  its  yearly  income 
other  than  from  real  estate,  to  $20,000,  It  is  urged  that  the 
payment  to  the  St.  Vincent's  Hospital  Association  of  the  ap- 
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propriation  of  $57,000  provided  for  in  the  said  Act  of  1921, 
would  be  in  violation  of  the  charter  limitations  of  the  said 
corporation  relating  to  income,  and  to  accept  said  income  on 
the  part  of  the  defendant  corporation  would  be  ultra  vires. 

With  this  contention  w^e  are  not  in  accord.  The  word 
"income''  has  been  judicially  defined  in  Pennsylvania  to  be 
"the  gain  which  accrues  from  property,  labor  or  business": 
Eley's  Appeal,  2  Kulp,  469;  Sims'  Appeal,  44  Pa.  347;  Braun's 
Appeal,  105  Pa.  415;  McClintock  vs  Dana,  106  Pa.  391.  Hav- 
ing this  definition  in  mind  how  can  it  be  said  that  an  appro- 
priation of  moneys  from  the  Commonwealth  of  Pennsylvania 
to  the  defendant  corporation  constitutes  a  part  of  its  "in- 
come"? Nor  do  we  think  that  the  word  "income"  as  it  occurs 
in  the  charter  of  St.  Vincent's  Hospital  Association  refers  to 
an  appropriation  by  the  State;  but  even  if  it  did,  what  right 
has  the  plaintiff  in  this  case  to  exercise  authority  which  be- 
longs exclusively  to  the  Commonwealth? 

"Excess  in  the  exercise  of  power  by  a  corporation  is  to  be 
redressed  by  the  Commonwealth  and  not  by  any  and  every 
volunteer  who  may  choose  to  interfere;  Railroad  Co.  vs  Alle- 
gheny County,  63  Pa.  127;  Goundie  vs  Northampton  Water 
Co.,  7  Pa.  233.  It  is  a  matter  that  is  within  the  cognizance 
of  the  Attorney  General :  Wright  vs  Pipe  Line  Co.,  100  Pa. 
208;  Buck  Mountain  Coal  Co.  vs  Lehigh  Coal  &  Navigation 
Co.,  50  Pa.  100." 

Pennsylvania  Schuylkill  Valley  Railroad  vs  Philadelphia  & 
Reading  Railroad  Co.,  160  Pa.  277,  at  page  289. 

It  is  further  contended  by  the  plaintiff  that  St.  Vincent's 
Hospital  Association  of  Erie,  Pennsylvania,  is  affiliated  with, 
or  under  the  control,  domination  or  governing  influence  of  the 
Sisters  of  St.  Joseph  of  Northwestern  Pennsylvania,  a  re- 
ligious order  of  the  Roman  Catholic  Church,  and  that  an  ap- 
propriation to  it  is  unconstitutional  and  void,  being  in  viola- 
tion of  Article  3,  Section  18,  of  the  Constitution  of  Pennsyl- 
vania, which  provides: 

"No  appropriation  except  for  pensions  or  gratuities  for  mili- 
tary service  shall  be  made  for  charitable,  educational  or  benev- 
olent purposes  to  any  person  or  community  nor  to  any  de- 
nominational or  sectarian  institution,  corporation  or  associa- 
tion." 

"These  words  in  the  constitution  plainly  forbid  State  aid 
to  institutions  affiliated  with  a  particular  religious  sect  or  de- 
nomination or  w^hich  are  under  the  control,  domination,  or 
governing  influence  of  any  religious  sect  or  denomination, 
the  ordinary  understanding  of  the  phrase  'sect  or  denomina- 
tion' being  a  church  or  body  of  persons  in  some  way  united 
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for  purposes  of  worship  who  profess  a  common  religious  faith 
and  are  distinguished  from  those  composing  other  such  bodies 
by  a  name  of  their  own :"  Collins  vs  Kephart,  271  Pa.  428-433. 

Has  the  plaintiff  succeeded  in  establishing  that  the  defend- 
ant corporation,  St.  Vincent's  Hospital  Association  of  Erie, 
is  affiliated  with  the  said  Sisters  of  St.  Joseph  of  Northwestern 
Pennsylvania,  admitted  to  be  a  religious  sect  of  the  Roman 
Catholic  Church,  or  that  said  defendant  corporation  is  under 
the  control,  domination  or  governing  influence  of  said  sect? 
We  are  asked  to  infer  such  affiliation,  control,  or  domination 
from  the  conceded  fact  that  on  February  20,  1897,  the  said 
Sisters  of  St.  Joseph  of  Northwestern  Pennsylvania  leased  to 
the  defendant  corporation  the  property  upon  which  said  hos- 
pital association  conducts  its  hospital,  including  a  brick  build- 
ing then  used  for  hospital  purposes  by  said  religious  oi:^er,  to- 
gether with  all  furniture  and  appliances  upon  said  premises 
in  use  for  hospital  purposes,  for  a  term  of  ninety-nine  years, 
beginning  February  20,  1897,  for  a  yearly  rental  of  One  ($1.00) 
Dollar,  and  upon  the  further  condition  that  the  defendant  asso- 
ciation shall  maintain  and  support  thereon  a  hospital  and 
there  provide  medical  and  surgical  aid  and  attendance  and 
nursing  for  the  sick  and  disabled,  without  distinction  of  race, 
color  or  religion ;  and  upon  the  further  condition  that  the  said 
St.  Vincent's  Hospital  Association  shall  pay  all  assessments 
for  taxes  or  municipal  improvements  which  may  be  assessed 
against  said  property  during  the  continuation  of  said  lease. 

Now  "affiliate"  is  defined  by  the  Standard  Dictionary  "To 
receive  or  place  on  friendly  terms,  associate  with,  join;  to  re- 
ceive into  the  family  as  a  child,  adopt;  to  be  in  or  come  into 
intimate  relations,  sympathy,  consort." 

Can  it  be  successfully  contended  that  because  one  leases  a 
property  from  another  he  thereby  becomes  affiliated  with  his 
lessor?  Would  such  lease  place  him  under  the  control,  domi- 
nation, or  governins:  influence  of  his  lessor?  To  enter  into  a 
contract  of  lease  which  does  not  reserve  anv  control  over  the 
property  to  the  lessor  is  to  do  no  more  than  to  execute  any 
other  kind  of  contract.  So  long  as  a  contract  establishes 
between  the  parties  no  control  of  the  one  over  the  other,  the 
mere  fact  that  a  contract  has  been  entered  into  is  not  sufficient 
to  make  the  non-sectarian  contractor  a  sectarian  institution. 
The  question  is  not  whether  a  contract  has  been  made^  but 
v/hether  such  contract  reserves  control,  domination  or  govern- 
ing influence. 

In  order  further  to  establish  the  inference  which  plaintiff 
claims  should  be  deduced  from  the  lease  just  quoted,  he  avers 
in  his  bill  of  complaint,  beginning  at  the  ninth  and  ending 
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with  the  thirty-ninth  paragraph  of  his  bill,  the  several  matters 
which  we  have  briefly  referred  to  in  the  opening  paragraphs 
of  this  opinion. 

We  assume  that  before  plaintiff's  bill  of  complaint  was 
printed,  sworn  to  and  filed,  some  investigation  was  made  by 
him  of  the  management,  control  and  surrounding  conditions 
of  the  hospital  conducted  by  the  defendant  corporation;  also 
that  when  the  plaintiff  made  oath  to  the  allegations  contained 
in  paragraphs  9  to  39  of  his  bill  of  complaint  he  believed  the 
matters  therein  contained  were  true  and  suceptible  of  proof. 
The  defendants  filed  answers  denying  all  of  the  allegations 
contained  in  said  above  quoted  paragraphs  of  the  plaintiffs 
bill  of  complaint  except  that  one  alleging  that  the  nurses  wear 
the  garb  of  the  Sisters  of  St.  Joseph  of  Northwestern  Penn- 
sylvania. The  defendants,  however,  denied  that  said  nurses 
are  under  the  domination  of  said  Sisters  and  alleged  in  most 
emphatic  terms  that  "the  nurses  in  attendance  iti  said  hos- 
pital are  under  the  control  of  the  Board  of  Trustees  of  St. 
Vincent's  Hospital  Association,  and  under  the  immediate  su- 
pervision of  the  superintendent  of  said  hospital,  answerable 
solely  to  said  Board  of  Trustees." 

The  plaintiff  could,  by  filling  a  general  replication,  have 
proceeded  to  prove  the  allegation  contained  in  his  bill  of  com- 
plaint; this,  however,  he  declined  to  do,  preferring  to  have  his 
case  heard  on  bill  and  answer.  In  his  oral  argument  plaintiff 
asked  us  to  infer  that  the  reservations  contained  in  the  said 
lease  from  the  Sisters  of  St.  Joseph  of  Northwestern  Penn- 
sylvania to  the  St.  Vincent  Hospital  Association  demonstrated 
that  there  is  a  domination,  control,  or  governing  influence 
of  said  Sisters  over  said  hospital  association  which  is  for- 
^  ulden  by  the  Constitution.  This  we  are  not  permitted  to  do. 
\Ve  do  not  have  the  power  to  deduce  facts  from  inferences 
which  are  clearly  susceptible  of  proof,  and  which  the  plaintiff 
has  declined  to  even  attempt  to  prove.  Nor  can  we  draw 
'!ch  inference  from  the  admitted  fact  that  within  the  hospital 
"re  two  rooms  which  may  be  used  for  prayer  or  religious 
services  by  employes  or  patients  of  the  hospital  of  any  faith, 
sect  or  creed.  ^The  defendant  denies  that  there  is  any  rule, 
regulation,  or  restriction  which  confines  or  limits  the  use  of 
either  of  these  rooms  to  religious  services  of  any  particular 
sect  or  denomination  or  which  excludes  others  from  them  be- 
cause of  religious  faith;  and  it  has  not  been  shown  that  re- 
r^^ious  services  of  any  kind  are  conducted  by  the  hospital 
dissociation;  nor  has  it  been  shown  that  any  of  the  nurses  or 
other  persons  employed  to  assist  in  conducting  said  hospital 
are  employed  because  of  their  religious  faith  or  affiliation.    It 
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-^  -pears  affirmatively  in  the  pleadings  that  all  of  the  employes 
are  subject  to  the  control  of  the  hospital  association. 

The  averments  concerning  religious  services  within  the 
hospital  and  its  employment  of  a  Chaplain  of  the  Catholic 
faith  is  alleged  in  the  bill,  and  many  unwarranted  inferences 
of  fact  and  conclusions  of  law  are  drawn  therefrom  in  para- 
graphs 5,  19,  20  and  40  thereof;  but  all  of  said  facts  and  in- 
ferences so  alleged  are  specfically  denied  in  the  answers  and 
though  alleged  by  the  plaintiff  and  sworn  to  by  him  in  his 
bill,  no  effort  whatever  has  been  made  at  the  hearing  to  prove 
any  of  said  facts  alleged  so  that  the  court  might  be  able  to 
draw  the  inferences  which  the  plaintiff  claims  are  deduceable 
therefrom.  Nor  do  we  think  that  the  answer  of  the  defendant 
to  the  14th  paragraph  of  the  plaintiff's  bill  constitutes  an  ad- 
mission that  certaim  services  are  conducted  on  the  premises 
according  to  the  rites  and  ceremonies  of  the  Roman  Catholic 
Church.  The  answer  to  said  14th  paragraph  of  plaintiff's  bill 
is: 

"That  in  response  to  the  allegations  contained  in  the  four- 
teenth paragraph  of  said  bill,  we  say  that  there  is  no  Church. 
Chapel  or  place  of  religious  service  upon  the  premises  con- 
trolled by  us,  except  as  referred  to  in  the  next  preceding 
paragraph.'*;  and  in  the  answer  to  the  next  preceding  para- 
graph the  defendant  association  says  that  it  denies  the  alle- 
gations in  the  thirteenth  paragraph  of  said  bill  and  for  further 
answer  say: 

"That  we  have  set  apart  in  Saint  Vincent's  Hospital  two 
rooms  which  may  be  used  as  Chapels  for  prayer  and  reliigous 
services;  that  said  rooms  were  set  apart  subsequent  to  the 
execution  of  said  lease  and  are  in  no  way  related  thereto ;  that 
there  is  no  rule  or  regulation  to  restrict  the  use  of  either  of 
said  rooms  to  religious  services  of  a  particular  kind." 

It  appears  from  a  reference  made  to  these  answers  on  page 
14  of  plaintiff's  brief,  and  from  the  references  made  to  this 
fact  in  other  portions  thereof,  padres  17,  18  and  19,  that  the 
plaintiff  interpreted  the  answers  to  paragraohs  13  and  14  as 
being  admissions  that  the  defendant  hospital  a'^sociation  con- 
ducts religious  services  upotn  its  premises.  ^  We  do  not  so 
interpret  the  ans-wers ;  we  cannot  find  that  any  such  admission 
is  made;  but  on  the  contrary  we  do  find  that  the  fact  is 
denied,  the  only  admission  beinp  that  there  are  two  rooms 
where  services  of  any  religious  denominations  are  permitted 
to  be  held. 

The  plaintiff  having  failed  to  prove  the  allegations  contained 
in  paragraphs  13  to  33  of  his  bill,  and  the  defendant  havin?: 
denied  said  allegations,  we  are  not  permitted  to  infer  any 
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affiliation,  control,  domination  or  governing  influence  of  any 
religious  sect  over  the  defendant  corporation :  Collins  vs  Kep- 
hart,  supra. 

It  is  also  contended  by  plaintiff  that  the  defendant's  ans\yer 
to  paragraph  40  constitutes  an  admission  of  the  allegation 
that  the  appropriation  of  State  funds  to  defendant  corpora- 
tion contains  no  restriction  within  said  act  which  would  pre- 
vent said  corporation  defendant  from  applying  all  or  any  por- 
tion of  said  fund  to  one  or  more  of  the  purposes  or  courses 
of  instruction  hereinbefore  referred  to  or  which  forbids  spend- 
ing the  State's  money  on  any  department  of  the  institution. 
This  argument  overlooks  the  fact  that  the  allegations  con- 
tained in  plaintiff's  bill  in  paragraphs  prior  to  the  fortieth 
relating  to  the  "purposes  or  courses  of  instruction  hereinbe- 
fore mentioned,"  were  denied  in  the  defendants'  answers  and 
the  plaintiff  made  no  effort  whatever  to  prove  them. 

Payments  of  said  appropriation  are  to  be  made  by  the  State 
to  the  defendant  corporation  as  provided  by  the  Act  of  March 
IS,  1899,  P.  L.  8,  entitled,  "An  Act  to  regulate  the  manner  in 
which  appropriations  to  educational,  penal,  reformatory,  chari- 
table, benevolent,  or  eleemosynary  institutions  shall  be  paid," 
which  provides  as  follows: 

"Section  1.  Be  it  enacted,  &c..  That  all  appropriations  here- 
after made  to  educational,  penal,  reformatory,  charitable 
benevolent,  or  eleemosynary  institutions  shall  be  paid  on  the 
warrant  of  the  Auditor  General  on  a  settlement  made  by  him 
and  the  State  Treasurer,  but  no  warrant  shall  be  drawn  on 
settlement  made  until  the  directors  or  managers  of  such  in- 
stitutions shall  have  made,  under  oath,  to  the  Auditor  Gen- 
eral a  report,  accompanied  by  the  vouchers,  containing  a 
specifically  itemized  statement  of  the  receipts  from  all  sources 
and  the  expenses  of  the  institution  durins:  the  previous  quarter, 
together  with  the  cash  balance  on  hand,  and  the  same  is  ap- 
proved bv  him  and  the  State  Treasurer,  nor  until  the  Treas- 
urer '^hall  have  sufficient  money  in  the  Treasur\%  not  otherwise 
annropriated,  to  pay  the  quarterly  installments  due  the  in- 
stitution ;  and  unexpended  balances  of  sums  appropriated  for 
necific  purposes  shall  not  be  used  for  other  purposes,  whether 
spcific  or  general,  and  shall  revert  to  the  State  Treasury  at 
the  close  of  the  two  fiscal  years  for  which  it  was  made." 

We  are  asked  by  plaintiff  to  infer  that  it  would  be  possible 
for  the  defendant  association  to  apply  the  State  appropriation 
to  the  expenses  incident  to  the  operation  of  said  hospital,  so 
that  said  hospital  could  apply  the  income  from  paying  patients 
pnd  otherwise  for  the  erection  of  permanent  improvements  to 
said  hospital.    Again  we  are  requested  to  infer  possible  con- 
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stitutional  violations  from  the  pleadings  when  it  would  have 
been  possible  for  the  plaintiff  to  supply  us  with  definite  proof, 
and  therefore  we  must  decline  to  reach  the  conclusions  pressed 
upon  us  by  counsel  for  the  plaintiff,  especially  when  we  con- 
sider that  the  facts  alleged  in  plaintiff's  bill  in  support  of  his 
said  contention  are  denied  in  the  answer  of  the  defendant  cor- 
poration, and  in  the  answer  of  the  Auditor  General  who  speci- 
fically refers  to  the  said  Act  of  Assembly  which  contains  the 
limitations  and  restrictions  placed  upon  the  payment  of  this 
appropriation;  and  it  matters  not,  therefore,  whether  the 
moneys  appropriated  to  defendant  hospital  are  limited  to  cer- 
tain departments  or  not  as  all  are  alike  non-sectarian,  under 
the  pleadings  in  this  case. 

We  do  not  attach  any  significance  to  the  fact  that  a  hospital 
was  conducted  upon  the  premises  now  operated  and  controlled 
by  the  defendant  association  prior  to  1897;  whether  this  hos- 
pital was  a  sectarian  institution  twenty-five  years  ago  or  not 
cannot  affect  its  status  during  the  fiscal  years  for  which  the 
appropriation  in  question  was  made.  It  seems  to  us  perfectly 
clear  that  an  institution  may  at  one  time  be  sectarian  and  at 
a  later  date  become  non-sectarian. 

The  admitted  facts  contained  in  the  pleadings  in  this  case 
differ  materially  from  the  facts  in  the  five  cases  passed  upon 
by  the  Supreme  Court  of  Pennsylvania  in  Collins  vs  Kephart, 
271  Pa.  428,  as  will  become  apparent  from  a  brief  examination 
of  that  decision.  In  the  cases  of  Passavant  Plospital  of  Pitts- 
burgh' (pages  435-6),  St.  Timothy  Memorial  Hospital  and 
House  of  Mercy,  (page  427),  and  the  Jewish  Hospital  Asso- 
ciation (page  440),  the  affiliation  of  each  with  some  sect  and 
the  exercise  of  governing  influence  appeared  in  the  fact  that 
in  each  case  membership  in  the  corporation  benefited  was 
limited  to  members  of  a  certain  sect.  In  the  case  of  Duquesne 
University  of  the  Holy  Ghost  (page  437-8),  the  controlling 
feature  was  the  fact  that  certain  courses  of  sectarian  religious 
instruction  were  carried  on  in  the  university  and  there  was  no 
limitation  in  the  act  which  would  have  prevented  the  use  of 
the  State's  money  to  promote  these  courses;  and  in  the  case 
of  the  DuBois  Hospital  Association  (page  438-40),  the  cor- 
poration to  which  the  appropriation  had  been  made  had  en- 
tered into  a  contract  with  a  sectarian  corporation  under  the 
terms  of  which  the  title  to  the  hospital  property  was  vested 
in  the  latter  corporation  and  the  entire  control  and  manage- 
ment of  the  hospital  was  turned  over  to  it:  the  institution 
which  not  only  owned  the  property,  but  which  also  operated 
it,  was  a  sectarian  institution,  the  funds  appropriated  passed 
through  the  defendant  corporation  as  a  conduit  in  aid  of  the 
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operations  of  the  sectarian  institution;  but  when  we  come  to 
apply  the  general  principles  established  by  that  decision  to  the 
facts  which  apear  from  the  pleadings  in  the  case  at  bar,  we 
are  confronted  with  the  difficulty  that  the  admitted  facts — 
not  those  drawn  from  inference — cannot  lead  to  the  con- 
clusion that  the  hospital  is  in  any  way  affiliated  with  or  under 
the  control,  domination  or  governing  influence  of  any  religious 
sect  or  denomination,  unless  that  affiliation,  control,  domi- 
nation or  governing  influence  is  to  be  inferred  from  the  prac- 
tice of  the  defendant  corporation  of  employing  a  minority  of 
its  nurses  from  among  the  Sisters  of  St.  Joseph  of  Northwest- 
ern Pennsylvania,  which  said  nurses  wear  the  religious  garb 
of  that  sect  or  order. 

It  is  admitted  in  the  defendant's  answer  to  the  23rd  para- 
graph of  plaintiff's  bill  of  complaint,  that  a  minority  of  the 
nursing  staff  of  St.  Vincent's  Hospital  are  members  of  a  re- 
ligious society  known  as  the  Sisters  of  St.  Joseph  of  North- 
western Pennsylvania  who  wear  a  distinctive  garb;  the  de- 
fendant further  avers  that  these  certain  persons  are  em- 
ployed in  their  individual  capacities,  not  because  of  their  re- 
ligious affiliation  but  because  of  their  efficiency  and  capacity 
in  carrying  forth  the  work  to  which  St.  Vincent's  Hospital  is 
dedicated;  that  said  persons  occupy  the  same  status  as  other 
persons  of  said  institution,  and  are  subject  to  the  absolute 
control  of  the  Board  of  Trustees  of  St.  Vincent's  Hospital 
Association,  and  that  said  association  at  no  time  either  recog- 
nizes or  deals  with  the  religious  order  to  which  said  employes 
belong.  If  this  answer  was  not  true  the  plaintiff  could  have 
controverted  it  by  a  general  replication  and  he  could  have 
called  witnesses  to  contradict  its  allegations;  having  failed  to 
do  so  we  must  assume  that  these  allegations  are  true. 

If  the  mere  fact  that  nurses  employed  belong  to  a  church 
or  religious  order  were  sufficient  to  make  a  hospital  sectarian 
or  denominational,  it  is  probable  that  no  non-sectarian  in- 
stitution could  be  maintained.  The  question  then  arises 
whether  the  wearing  of  a  garb  is  material.  A  similar  ques- 
tion was  raised  in  Hysong  vs  School  District,  et  al.,  164  Pa. 
629,  wherein  it  was  contended  that  the  employment  of  school 
teachers.  Sisters  of  a  religious  order  of  the  Roman  Catholic 
Church,  who,  while  teaching,  wore  the  garb  of  their  order, 
was  in  violation  of  Article  1,  Section  1,  and  of  Article  3, 
Section  18,  of  the  Constitution  of  Pennsylvania. 

We  understand  it  to  be  contended  by  the  plaintiff  that 
those  nurses  employed  by  the  defendant  corporation  who  are 
members  of  the  Sisters  of  St.  Joseph  of  Northwestern  Penn- 
sylvania, wear  the  uniform  or  religious  garb  of  their  order. 
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and  we  are  requested  to  infer  because  thereof  that  the  said 
St.  Vincent's  Hospital  Association  is  affiliated  with  that  par- 
ticular religious  sect  or  denomination,  or  that  said  defendant 
corporation  is  under  the  control,  domination,  or  governing  in- 
fluence of  said  society.  How  such  domination  or  governing 
influence  is  to  be  inferred  from  the  uniform  or  garb  which  the 
nurses  wear  we  are  unable  to  conceive.  In  the  aforesaid  case 
of  Hysong  vs  School  District,  it  was  contended  that  because 
certain  of  the  teachers  wore  the  garb  of  the  religious  order  to 
which  they  belonged  that  their  employment  and  the  wearing 
of  that  garb  was  giving  a  preference  to  a  religious  sect  or  de- 
nomination, and  therefore  the  employment  was  in  violation  of 
Section  18  of  Article  3  of  the  Constitution.  Passing  upon  this 
phase  of  the  case  it  was  said  by  Mr.  Justice  Dean,  page  657 : 

"But  it  is  further  argued  that,  if  the  appointment  of  these 
Catholic  teachers  was  lawful,  they  ought  to  be  enjoined  from 
appearing  in  the  school  room  in  the  habit  of  their  order.  It 
may  be  conceded  that  the  dress  and  crucifix  impart  at  once 
knowledge  to  the  pupils  of  the  religious  belief  and  society 
membership  of  the  wearer.  But  is  this,  in  any  reasonable 
sense  of  the  word,  sectarian  teaching,  which  the  law  pro- 
hibits? *  ♦  *  The  dress  is  but  the  announcement 
of  a  fact,  that  the  wearer  holds  a  particular  religious  belief. 
*  *  *  Are  the  courts  to  decide  that  the  cut  of  a  man's 
coat,  or  the  color  of  a  woman's  gown,  is  sectarian  teaching, 
because  they  indicate  sectarian  religious  belief?  If  so,  then 
they  can  be  called  upon  to  go  further.  The  religion  of  the 
teacher  being  known,  a  pure  unselfish  life,  exhibiting  itself 
in  tenderness  to  the  young,  and  helpfulness  for  the  suffering, 
necessarily  tends  to  promote  the  religion  of  the  man  or  wo- 
man who  lives  it.  Insensibly,  in  both  young  and  old,  there 
is  a  disposition  to  reverence  such  an  one,  and,  at  least  to  sohie 
extent  consider  the  life  as  the  fruit  of  the  particular  religion. 
Therefore,  irreproachable  conduct,  to  that  degree,  is  sec- 
tarian teaching.  But  shall  the  education  of  the  children  of 
the  commonwealth  be  intrusted  only  to  those  men  amd  women 
who  are  destitute  of  any  religious  belief? 

"*  *  *  In  the  sixty  years  of  existence  of  our  present 
school  system,  this  is  the  first  time  this  court  has  been  asked 
to  decide,  as  matter  of  law,  that  it  is  sectarian  teaching  for 
a  devout  woman  to  appear  in  a  school  room  in  a  dress  pe- 
culiar to  a  religious  organization  of  a  christian  church.  We 
decline  to  do  so;  the  law  does  not  so  say." 

In  the  language  of  Mr.  Justice  Dean  we  may  say:  Shall 
this  court  be  asked  to  decide  as  a  matter  of  law  that  because 
some  of  the  nurses  in  the  employ  of  defendant  institution 
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appear  in  the  hospital  in  the  dress  peculiar  to  a  religious  or- 
ganization of  a  christian  church,  we  are  to  infer  said  hospital 
institution  is  under  the  control  and  domination  of  or  con- 
nected with  the  particular  religious  organization  to  which 
the  nurses  belong.  We  decline  to  do  so;  the  law  does  not 
:-u  say. 

Nor  can  we  agree  that  the  adoption  by  the  legislature  of 
the  so-called  Religious  Garb  Bill  of  1895  can  have  any  bear- 
ing upon  the  case  now  before  us  for  decision.  The  Supreme 
Court  has  decided  in  the  Hysong  case  that  the  constitution 
did  not  forbid  the  use  of  a  religious  garb,  and  in  the  case  at 
bar  we  are  concerned  not  with  the  Act  of  1895,  but  with  the 
constitutional  provisions  which  the  Hysong  case  construes. 
The  very  fact  that  the  Act  of  1895  was  necessary  in  order  to 
exclude  religious  garb  from  the  public  schools  indicates  that 
the  constitutional  provisions  contain  no  such  mandate. 

In  Collins  vs  Kephart  it  was  said  by  the  learned  Chief  Jus- 
tice— see  page  435 : 

"Hysong  vs  Gallilzin  Borough  School  District,  164  Pa.  629, 
640-43,  throws  some  light  upon  the  points  in  this  case  though 
not  much." 

In  Collins  vs  Kephart,  however,  it  was  not  contended  that 
because  some  of  the  nurses  in  any  one  of  the  intitsutions  wore 
a  religious  garb  the  court  was  to  infer  from  that  contention 
that  the  hospital  in  question  was  under  the  domination  and 
control  of  any  particular  religious  sect.  In  the  case  at  bar 
this  question  is  squarely  raised  and  we  feel,  therefore,  that 
we  are  bound  by  the  ruling  of  the  Supreme  Court  in  Hysong 
vs  School  District,  supra. 

We  do  not  think  it  material  that  under  the  terms  of  said 
alleged  lease  any  and  all  expenditures  made  by  the  lessee, 
defendant,  for  the  replacement  of  equipment  in  said  hospital 
and  buildings  revert  to  the  lessor  at  the  termination  of  said 
lease,  or  upon  any  breach  of  its  conditions.  The  appropriation 
can  only  be  used  for  operating  expenses  as  we  have  shown 
heretofore,  and  not  for  replacements  or  improvements  to  the 
permanent  property. 

Nor  can  we  conclude  from  the  pleadings  that  the  name  of 
the  defendant  corporation  is  Roman  Catholic  in  its  inception 
and  indicates  to  the  public  that  the  hospital  is  under  the  con- 
trol of  the  Roman  Catholic  Church.  Such  allegations  con- 
tained in  paragraphs  35  to  39  of  plaintiff's  bill  are  denied  and 
therefore  no  inference  can  arise  therefrom. 

We  do  not  find  that  the  defendant  institution  is  denomi- 
national or  sectarian  within  the  prohibition  of  the  constitu- 
tion of  Pennslyvania,  and  the  allegations  upon  which  this  in- 
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ference  is  founded  contained  in  paragraphs  43  to  48  of  plaint- 
iff's bill,  having  been  denied  in  the  defendant's  answer,  no 
such  inference  can  arise. 

Written  requests  for  findings  of  fact  and  conclusions  of 
law  were  filed  with  the  Chancellor  by  the  parties  to  these 
proceedings,  together  with  a  notice  from  each  party  as  to 
which,  if  any  of  said  requests,  should  be  qualified  or  denied 
and  his  reasons  therefor,  all  of  which  requests  have  been 
answered  by  the  Chancellor  and  filed  with  the  Prothonotary 
to  become  a  part  of  the  record  of  the  court  in  this  case. 

After  carefully  considering  the  various  contentions  of  the 
plaintiff  as  found  in  his  paper  book  and  the  supplemental 
brief  of  his  counsel,  and  after  studying  the  allegations  in  the 
plaintiff's  bill  of  complaint  and  the  answers  thereto  of  the  de- 
fendants, we  are  unable  to  reach  the  conclusion  either  from 
the  facts  admitted  or  the  inferences  to  be  drawn  therefrom 
that  the  defendant  corporation,  St.  Vincent's  Hospital  Asso- 
ciation of  Erie,  Pennsylvania,  is  affiliated  with  a  particular 
religious  sect  or  denomination,  or  is  under  the  control,  domi- 
nation or  governing  influence  of  any  religious  sect  or  denomi- 
nation, and  therefore  we  find  the  following 

CONCLUSIONS  OF  LAW. 

L  That  the  institution  known  as  St.  Vincent's  Hospital  is 
not  affiliated  with  or  under  the  control,  domination  or  govern- 
ing influence  of  any  religious  sect  or  denomination. 

2.  That  the  said  instituion  known  as  St.  Vincent's  Hospital 
is  not  sectarian  or  denominational  within  the  inhibitation  of 
Section  18  of  Article  3  of  the  Constitution  of  the  Common- 
wealth of  Pennsylvania. 

3.  Under  the  Acts  of  the  General  Assembly  relating  to  the 
payment  of  appropriations  to  educational,  penal,  reformatory, 
charitable,  benevolent  or  eleemosynary  institutions,  no  part 
of  the  moneys  appropriated  to  the  St.  Vincent's  Hospital 
Association  can  lawfully  be  paid  or  used  for  any  purpose 
other  than  maintenance;  no  part  thereof  can  be  lawfully  paid 
or  used  directly  or  indirectly  for  the  improvement  or  better- 
ment of  the  property  leased  bv  said  association ;  and  no  bene- 
fit or  advantage  of  any  kind  can  lawfully  accrue  therefrom 
to  the  owners  of  the  fee. 

4.  That  the  bill  in  this  case  should  be  dismissed  at  the 
cost  of  the  plaintiff. 
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DECREE. 

The  following  decree  shall  be  entered  nisi  by  the  Prothono 
tary. 

And  now,  April  26th,  1922,  this  cause  came  on  to  be  heard 
at  this  term  and  was  argued  by  counsel  and  upon  consider- 
ation thereof  it  is  ordered,  adjudged  and  decreed  that  the  bill 
of  the  plaintiff  be  dismissed. 


-o- 


Commonwealth  of  Pennsylvania  vs  Megargee  Bros.,  Inc. 

Corporations— Taxation — Corporate  indebtedness — Mortgages — 

Act  of  July  15,  1919. 

Mortgages  which  were  liens  on  real  estate  purchased  by  a  cor- 
pora'tion,  at  the  time  it  was  purchased,  and  which  were  owned  by 
individual  residents  of  Pennsylvania,  to  whom  interest  was  paid 
thereon  by  the  corporation  for  a  tax  year,  are  taxable  for  state  pur- 
poses under  the  Act  of  July  15,  1919,  P.  L.  955. 

Appeal  from  settlement  for  tax  on  corporate  loans.  C.  P. 
Dauphin  County,  No.  79,  Commonwealth  Docket,  1920. 

Geo.  E.  Alter,  Attorney  General,  and  Geo.  Ross  Hull,  Depu- 
ty Attorney  General,  for  plaintiff. 

Olmsted,  Snyder  &  Miller,  for  defendant. 

Hargest,  P.  J.,  April  4,  1922. 

This  case  comes  before  us  on  an  appeal  from  a  settlement 
made  by  the  Auditor  General  and  approved  by  the  State  Treas- 
urer June  17,  1920,  for  a  tax  on  loans  for  the  year  1919.  A 
stipulation  was  filed,  agreeing  that  a  trial  by  jury  be  dispensed 
with,  in  accordance  with  the  Act  of  April  22,  1874,  P.  L.  109. 

FACTS. 
The  facts,  which  are  agreed  upon,  are  as  follows : 

Megargee  Bros.  Inc.  is  a  corporation  of  the  Commonwealth 
of  Pennsylvania.  During  the  year  1919  it  had  outstanding 
$120,000  of  mortgages,  which  were  a  lien  upon  certain  property 
at  the  time  the  said  property  was  purchased  by  Megargee 
Bros.  Inc.,  and  which  were  not  issued  as  the  direct  obligations 
of  the  defendant.  These  $120,000  of  mortgages  were  owned 
by  individual  residents  of  the  State  of  Pennsylvania,  and  the 
interest  was  paid  thereon  for  the  year  1919. 

The  Act  of  July  15,  1919,  P.  L.  955,  amended  Section  17 
of  the  Act  of  June  7,  1913,  P.  L.  507,  and  the  tax  is  claimed 
for  the  period  of  5j4  months  after  the  passage  of  the  Act  of 
July  15,  1919.  All  of  said  mortgages  were  outstanding  during 
the  last  5j^  months  of  said  year. 
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DISCUSSION. 

The  question  now  involved  is  v/hether  mortgages  are  tax- 
able for  State  purposes  under  the  Act  of  July  15,  1919,  P.  L. 
955,  v/hich  is  an  amendment  of  Section  17  of  the  Act  of  June 
17,  1913,  P.  L.  507.  Section  1  of  the  Act  of  June  17,  1913 
enumerated  the  classes  of  property  taxable  for  county  pur- 
poses, and  among  the  enumerated  classes  were  mortgages. 
Section  17  enumerated  the  classes  of  property  taxable  for 
State  purposes,  including  "all  scrip,  bonds,  certificates  of 
indebtedness  issued  by  any  and  every  private  corporation'*, 
etc. 

Section  1  provided  that  none  of  the  classes  of  property  made 
taxable  by  that  Section  should  be  taxed  under  Section  17, 
and  Section  17  provided  that  none  of  the  classes  of  property 
made  taxable  under  that  section  for  State  purposes  should 
be  taxed  for  local  purposes.  Under  this  state  of  affairs  it 
was  held  that  because  promissory  notes  were  specifically 
designated  by  Section  1  and  not  by  Section  17,  they  were 
taxable  under  Section  1  for  county  purposes,  even  though 
issued  by  a  corporation:  Commonwealth  vs  Roxford  Knitting 
Co.,  268  Pa.  266;  Commonwealth  vs  Lehigh  &  New  England 
R.  R.  Co.,  268  Pa.  271.  The  conclusion  was  irresistible  that 
mortgages,  even  though  issued  by  a  corporation,  were  taxable 
under  Section  1  for  county  purposes  because  specifically  men- 
tioned therein.  To  remedy  this  confusion,  and  also  to  subject 
to  State  taxation  mortgages  which  had  been  assumed  by  the 
corporation,  or  on  which  it  had  paid  interest,  as  well  as  those 
issued  by  the  corporation  (Commonwealth  vs  Dupont  Land 
Co.,  254  Pa.  446;  Commonwealth  vs  William  M.  Lloyd  Co., 
15  Dau.  149),  the  Act  of  July  15,  1919,  amended  Section  17 
to  provide  as  follows: 

"That  all  scrip,  bonds,  certificates  and  evidences  of  indebted- 
ness issued  and  all  scrip,  bonds,  certificates  and  evidences  of 
indebtedness  assumed,  or  on  which  interest  shall  be  paid,  by 
any  and  every  private  corporation,  ♦  *  *  ^^d  all  scrip, 
bonds,  certificates  and  evidences  of  indebtedness  issued,  and  all 
scrip,  bonds,  certificates  and  evidences  of  indebtedness  as- 
sumed, or  on  which  interest  shall  be  paid  by  any  county,  city, 
borough,  township,  school  district  or  incorporated  district  of 
this  Commonwealth  are  hereby  made  taxable  in  the  year  one 
thousand  nine  hundred  and  nineteen,  and  annually  thereafter, 
for  State  purposes.      *      *      * 

It  is  the  intent  of  this  act  that  all  scrip,  bonds,  certificates 
and  evidences  of  indebtedness  made  taxable  under  this  sec- 
tion are  not  taxable  under  section  one  (1)  of  the  act  to  which 
this  is  an  amendment,  and  that  only  such  scrip,  bonds,  cer- 
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tificates  and  evidences  of  indebtedness  which  cannot  be  made 
taxable  under  this  section  are  to  be  taxed  under  section  one 
(1)  of  said  act." 

As  early  as  1829  the  Supreme  Court,  in  the  case  of  Rickert 
et  al  vs  Madeira,  1  Rawle  325,  said  (page  328)  : 

"The  whole  result  of  the  cases  is,  that  a  mortgage,  although 
in  form  a  conveyance  of  land,  is  in  substance  but  a  security 
for  the  payment  of  money ;  and  the  debt  being  paid,  or  in  any 
other  manner  extinguished,  the  mortgagee  becomes  a  trustee 
for  the  mortgagor." 

In  Shields  vs  Pittsburgh,  252  Pa.  74,  the  Supreme  Court 
affirmed  on  the  opinion  of  the  learned  Court  below.  It  was 
said,  page  76: 

*ln  Pennsylvania,  a  mortgage  is,  both  in  law  and  in  equity, 
only  a  security  for  the  payment  of  money  and  passes  no  title 
to  the  land.    A  mortgagor  is  the  owner  of  the  land." 

There  can  be  no  question  that  a  mortgage  is  an  evidence 
of  indebtedness. 

Further  discussion  of  this  question  seems  unnecessary,  be- 
cause the  Superior  Court,  in  a  very  exhaustive  opinion  by 
Judge  Kelier,  filed  March  3,  1922,  (78  Pa.  Sup.  Ct.  Rpts.  258,  in 
the  case  of  Philadelphia  Company  for  Guaranteeing  Mortgages 
vs  Guaranty  Realty  Company  and  the  Commonwealth  of 
Pennsylvania,  Intervening  Appellee,  has  held  that  mortgages 
assumed  by  corporations  and  upon  which  interest  is  paid, 
even  though  not  issued  by  such  corporations,  are  taxable 
under  Section  17  of  the  Act  of  June  17,  1913,  P.  L.  507,  as 
amended  by  the  Act  of  July  15,  1919,  P.  L.  955. 

Apart  from  the  case  just  referred  to,  the  reasoning  of  our 
opinion  in  the  case  of  Commonwealth  vs  Jacob  Reed's  Sons, 
Inc.,  25  Dau.  Co.  Rpts.  117,  would  have  led  us  to  the  same 
conclusion. 

For  the  reasons  given  in  the  cases  just  referred  to,  we  are 
of  opinion  that  the  mortgages  involved  in  this  case  which 
were  liens  upon  property  acquired  by  the  defendant,  and  upon 
which  the  interest  was  paid  for  the  whole  year  of  1919,  are 
taxable  for  State  purposes,  under  the  Act  of  July  15,  1919. 
The  settlement  included  a  tax  on  $2,000  for  3^^  months, 
which  it  is  agreed  should  not  be  included. 

We  restate  the  account,  as  follows: 

Tax  on  $120,000  for  5>^  months  at  4  mills $220.00 

Deduct  treasurer's  commission 11.00 

$209.00 
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Interest  from  Aug.  17,  1920 20^0 

$229.20 
Attorney  General's  Commission  of  5%  11.46 

Total $240.66 

Judgment  is  therefore  directed  to  be  entered  in  favor  of  the 
Commonwealth  and  against  the  defendant  for  $240.66,  unless 
exceptions  be  filed  within  the  time  allowed  by  law. 

o 

Cotero  Cushion   Manufacturing  Company  vs   Eli   Goldstein. 

Affidavits  of  defense — Sufficiency— Amendment — Statement — 

Amendment 

An  aflFidavit  of  defense  must  not  be  self  contradictory. 

An  affidavit  of  defense  and  an  amended  affidavit  of  defense  must 
be  considered  as  one  affidavit  of  defense. 

A  plaintiff's  statement  and  amended  statement  must  be  consid- 
ered as  one  statement. 

An  affidavit  of  defense  and  an  amended  affidavit  of  defense,  which 
are  contradictory  in  material  facts,  are  insufficient  to  prevent  judg- 
ment. 

An  affidavit  of  defense  which  avers  rescission  of  a  contract  by 
letters,  without  giving  the  contents  of  the  letters  or  annexing  copies, 
is  insufficient.  The  mere  averment  of  rescission  is  a  conclusion  of 
law. 

Motion  for  judgment  for  want  of  sufficient  affidavit  of 
defense.  C.  P.  Dauphin  County,  No.  261,  September  Term, 
1921. 

Geo.  L.  Reed,  for  plaintiff. 

Samuel  Levin,  for  defendant. 

Wickersham,  J.,  May  2,  1922. 

The  plaintiff  in  this  action  claims  from  the  defendant  the 
sum  of  $1,413.31,  with  legal  interest,  being  the  amount 
claimed  to  be  due  for  goods  sold  and  delivered,  of  the  char- 
acter and  for  the  prices  as  set  forth  in  a  true  and  correct  copy 
of  plaintiff's  book  of  original  entry,  attached  to  its  claim  and 
marked  Exhibit  "A",  to  which  defendant  is  entitled  to  a 
credit  of  $1.44. 

At  a  later  period  the  plaintiff,  by  permission  of  this  court, 
filed  a  supplemental  statement  of  claim  alleging  in  addition 
to  the  averments  in  the  first  statement  that  the  contract  for 
the  sale  of  merchandise  was  partly  oral  and  partly  in  writ- 
ing; the  merchandise  was  to  be  delivered  on  September  1st, 
to  the  defendant  at  his  stores  in  Hazleton,  Harrisburg,  Blooms- 
burg,  Sunbury,  Danville,  Berwick  and  Lebanon,  Pennsyl- 
vania ;  that  upon  delivery  of  the  merchandise  aforementioned. 
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by  the  plaintiff  to  the  defendant,  the  said  merchandise  was 
accepted  by  the  defendant. 

The  defendant  filed  his  affidavit  of  defense  admitting  the 
sale  and  delivery  of  the  merchandise  set  forth  in  plaintiff's 
statement,  but  averring  "that  the  goods  delivered  by  the 
plaintiff  to  the  defendant  were  of  an  inferior  quality  in  re- 
gards to  size  and  material  and  did  not  conform  to  sample." 
He  also  averred  that  the  prices  charged  are  not  correct,  just 
or  reasonable,  nor  the  ordinary  market  price  or  prices  for  the 
reason  that  the  merchandise  delivered  was  of  an  inferior 
quality  to  that  of  sample. 

The  sixth  paragraph  of  plaintiff's  statement  of  claim  al- 
leged, "The  defendant  is  entitled  to  no  credit  thereon,  except 
credits  of  $1.18  and  26c."  The  defendant,  in  his  affidavit  of 
defense,  denies  the  facts  set  forth  in  this  paragraph  excepting 
those  relating  to  the  two  items  of  credit,  "but  on  the  contrary 
alleges  that  he  is  entitled  to  credit  because  of  the  inferior 
quality  of  the  merchandise,  the  amount  of  which  he  is  now 
unable  to  set  forth  but  will  be  able  to  prove  upon  the  trial 
of  the  cause." 

The  defendant  further  denied  the  facts  set  forth  in  para- 
graph seven  of  plaintiff's  statement  that  he  has  neglected  or 
refused  payment  and  that  the  sum  of  $1,413.31,  with  legal 
interest,  is  justly  due  and  payable  by  the  defendant  to  the 
plaintiff  "for  the  reason  that  the  merchandise  delivered  was 
of  a  quality  inferior  to  that  called  for  as  per  sample;  in  that 
the  merchandise  consisting  of  over-gaiters  did  not  fit  as  to 
size,  and  the  merchandise  was  of  an  inferior  quality  from  the 
samples  submitted  by  the  plaintiff  to  the  defendant;  that  the 
defendant  immediately  returned  the  said  merchandise  to  the 
plaintiff  but  the  plaintiff  refused  to  accept  the  same  and  re- 
shipped  them  to  the  defendant,  who  has  the  same  in  his  pos- 
session and  is  ready  and  willing  to  return  them  to  the 
plaintiff." 

After  the  plaintiff  filed  his  amended  statement,  differing 
only  from  the  original  statement  in  the  matters  we  have  before 
set  forth,  but  making  no  change  in  the  allegations  contained 
in  the  sixth  paragraph  of  his  original  statement,  that  being 
paragraph  number  seven  in  the  amended  statement,  the 
defendant  filed  his  amended  affidavit  of  defense  thereto  which 
differs  from  his  first  affidavit  of  defense  in  the  following  very 
material  particulars,  to  wit:  In  the  first  affidavit  of  defense 
in  answer  to  paragraph  seven  of  plaintiff's  statement,  de- 
fendant averred  that  "the  goods  delivered  by  the  plaintiff  to 
the  defendant  were  of  an  inferior  quality  in  regards  to  size 
and  material  and  did  not  conform  to  tne  sample."     In  his 
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second  affidavit  of  defense  he  avers,  "That  the  merchandise 
delivered  by  the  plaintiff  to  the  defendant  were  of  an  inferior 
quality  to  that  ordered  by  the  defendant  in  that  the  mer- 
chandise delivered  were  of  an  inferior  quality  in  size,  fit  and 
material  to  that  of  the  sample  shown  by  the  plaintiff  to  the 
defendant  at  the  time  the  order  was  given;  that  the  ord^r 
was  given  orally  and  for  merchandise  to  be  of  the  quality  of 
the  sample  as  to  size,  fit  and  material ;  the  merchandise  deliv- 
ered was  skimped  and  short  of  material,  would  draw  and  did 
not  fit." 

As  we  have  heretofore  pointed  out,  the  defendant,  in  answer 
to  the  sixth  paragraph  of  plaintiff's  statement,  alleged  that 
*'he  is  entitled  to  credit  because  of  the  inferior  quality  of  the 
merchandise,  the  amount  of  which  he  is'  now  unable  to  set 
forth."  In  answer  to  the  seventh  paragraph  of  plaintiff's 
amended  statement,  which  is  in  the  exact  words  of  paragraph 
six  of  plaintiff's  original  statement,  "The  defendant  avers  that 
he  owes  the  plaintiff  nothing  under,  through,  or  because  of 
the  matters  alleged  in  plaintiff's  statement  and  claims  no 
credit  with  reference  thereto,  for  the  reason  that  the  defendant 
rescinded  the  contract  or  contracts  within  a  reasonable  time 
after  the  receipt  by  him  of  the  over-gaiters  because  they  were 
inferior  in  quality,  as  to  size,  fit  and  material  to  that  of 
sample." 

We  have  then  the  defendant  averring  in  his  first  affidavit 
of  defense  that  the  merchandise  was  of  an  inferior  quality  in 
regards  to  size  and  material  and  did  not  conform  to  the  sam- 
ple; whereas  in  the  second  affidavit  he  avers  that  the  order 
was  given  orally  and  for  merchandise  to  be  of  the  quality  of 
sample  as  to  the  size,  fit  and  material. 

Counsel  for  the  defendant  contended  in  the  oral  argument 
that  this  court  ordered  the  plaintiff's  original  statement  of 
claim  stricken  from  the  record;  that  order  of  the  court  car- 
ried with  it  the  affidavit  of  defense,  and  therefore  the  only 
defense  the  defendant  made  was  to  be  found  in  his  second 
affidavit  of  defense.  This  argument  is  not  in  accord  with  the 
facts.  Our  records  show  that  after  the  first  affidavit  of  the 
defendant  was  filed  the  plaintiff  made  a  motion  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense  which  was  argued 
at  the  January  Term  ol  our  Argument  Court.  It  then  ap- 
pearing to  us  that  the  plaintiff's  statement  was  not  as  clear 
as  it  should  be,  we  allowed  the  plaintiff  ten  days  to  file  an 
amended  statement.  We  did  not  strike  the  plaintiff's  state- 
ment from  the  record.  We  do  not  think,  therefore,  that  the 
contention  of  counsel  for  the  defendant  is  sound  and  we  must 
consider  the  statement  and  amended  statement  of  the  plain- 
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tiff  as  one  statement,  and  the  affidavit  of  defense  and  the 
amended  affidavit  of  defense  as  one  affidavit  of  defense. 

The  defendant,  in  his  second  affidavit  of  defense,  is  probably 
trying  to  bring  himself  within  the  ruling  of  the  Superior 
Court  in  Samuel  vs  Delaware  River  Steel  Company,  69  Pa. 
Superior  Court,  page  605,  where  it  was  held,  in  an  opinion  by 
Judge  Kephart,  page  609: 

"There  is  always  an  implied  warranty  in  the  sale  of  a 
chattel  by  description  or  sample  that  the  article  shall  be  of  the 
kind  ordered  or  purchased.  The  vendor  does  not  impliedly 
warrant  the  quality  of  the  particular  kind;  if  the  vendee 
wishes  the  warranty  to  cover  the  quality  of  the  chattel  pur- 
chased he  must  provide  for  it  in  his  contract." 

The  averments  found  in  the  first  affidavit  of  defense  and 
the  second  affidavit  of  defense  appear  to  us  to  be  inconsistent 
and  conflicting.  It  is  not  claimed  in  the  first  affidavit  that 
there  was  a  contract  of  warranty;  it  is  so  claimed  in  the 
second. 

The  affidavit  of  defense  seems  to  us  to  contain  more  serious 
contradictory  statements  in  answer  to  the  sixth  paragraph  of 
paintiff's  original  statement,  numbered  the  seventh  paragraph 
in  the  amended  statement.  In  the  first  affidavit  of  defense 
defendant  avers  that  "he  is  entitled  to  credit  because  of  the 
inferior  quality  of  the  merchandise,  the  amount  of  which  he 
is  now  unable  to  set  forth  but  will  be  able  to  prove  upon  the 
trial  of  the  cause ;"  in  the  second  affidavit  of  defense,  in  .an- 
swer to  the  same  allegation  in  plaintiff's  statement,  the  de- 
fendant avers  that  he  "owes  nothing  under,  through,  or  be- 
cause of  the  matters  alleged  in  the  plaintiff's  statement,  and 
claims  no  credit  with  reference  thereto."  We  have  then  the 
plaintiff  alleging  in  his  first  affidavit  of  defense  that  he  is 
entitled  to  a  credit  because  of  inferior  quality  of  the  goods 
shipped  to  him  by  the  plaintiff  and  in  the  second  or  amended 
affidavit  of  defense  he  alleges  that  he  owes  the  plaintiff  noth- 
ing; in  other  words,  in  the  first  affidavit  of  defense  he  affirms 
the  contract  and  asks  for  a  credit  for  the  reasons  therein 
stated,  whereas  in  the  amended  affidavit  of  defense  he  claims 
he  owes  the  plaintiff  nothing  because  the  contract  was  re- 
scinded. This  we  do  not  think  he  is  permitted  to  do.  He  may 
accept  the  goods  manufactured  and  delivered  to  him  and 
claim  credit  for  any  loss  he  sustains  because  the  goods  are 
not  according  to  sample ;  or,  he  may  rescind  the  contract  and 
return  the  goods :  Saumel  vs  Delaware  River  Steel  Co., 
Supra.  It  is  certainly  going  pretty  far  to  allow  the 
defendant  in  his  amended  affidavit  to  ignore  his  first 
affidavit   and   in   contradiction   of   it   allege   a    new    defense 
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in  order  to  meet  the  objection  urged  by  the  plaintiff.  It  will 
be  observed  that  in  filing  his  second  affidavit  the  defendant 
offers  no  explanation  of  his  contradictory  statements.  We  can 
easily  imagine  that  a  defendant  might  honestly  swear  to  an 
allegation  which  he  afterwards  finds  is  not  correct.  In  such 
case  it  would  seem  that  when  he  subsequently  changes  his 
position  he  should  afford  some  explanation  as  to  why  he  has 
assumed  a  different  attitude  in  regard  to  the  question.  An 
affidavit  of  defense  must  not  be  self  contradictory.  It  is 
argued  that  the  original  and  the  supplemental  affidavit  of 
defense  are  to  be  construed  as  one  affidavit  and,  therefore, 
when,  without  explanation,  the  supplemental  affidavit  con- 
tradicts the  averments  of  the  original  in  matters  essential  to 
a  valid  defense,  the  court  is  warranted  in  holding  that  they 
are  insufficient  to  prevent  a  judgment:  Elezea  vs  Brown,  59 
Pa.  Superior  Court  Reports,  407. 

Again  the  defendant  avers  in  his  first  affidavit  of  defense 
that  he  "immediately  returned  the  said  merchandise  to  the 
plaintiff."  Answering  the  same  suggestion  made  as  found 
in  paragraph  eight  of  the  plaintiff's  amended  statement,  de- 
fendant alleges  that  he  returned  "said  merchandise"  from  the 
several  stores  at  Danville  and  Sunbury.  No  explanation  is 
given  for  these  contradictory  averments. 

In  defendant's  first  affidavit  of  defense  he  does  not  aver  a 
rescission.  The  word  is  not  used ;  and  the  sufficiency  of  the 
original  affidavit  cannot  be  sustained  except  upon  the  theory 
of  an  implied  warranty  of  a  sale  by  sample;  but  in  the  second 
affidavit  the  alleged  rescission  is  the  ground  of  defense  and 
no  explanation  for  this  change  of  position  is  given.  There- 
fore the  two  affidavits  of  defense  are  not  only  contradictory 
in  material  facts  but  the  whole  basis  of  defense  is  changed 
and,  therefore,  we  think  that  judgment  should  be  rendered  in 
favor  of  the  plaintiff  and  against  the  defendant  for  the  reasons 
so  ably  expressed  by  His  Honor,  Judge  Trexler,  in  Elezea 
vs  Brown,  Supra. 

It  seems  to  us  that  if  this  defense  is  to  rest  upon  the  al- 
leged rescission  of  the  contract  on  the  part  of  the  defendant, 
said  rescission  was  not  made  within  a  reasonable  time;  the 
goods  were  delivered  to  _him  at  his  stores  at  Bloomsburg, 
Sunbury,  Hazleton,  Lebanon,  Berwick,  Danville,  and  two 
stores  at  Harrisburg,  on  August  17th,  1920.  No  move  to- 
wards a  rescission  was  made  by  the  defendant  until  October 
22nd,  and  then  only  were  the  goods  reshipped  from  two  of 
his  stores. 

"What  is  a  reasonable  time  or  undue  delay,  when  the 
facts  are  undisputed,  is  a  question  of  law  to  be  determined  by 
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the  court,  and  there  is  no  fixed  rule  to  govern  the  court  in 
determining  the  length  of  time  a  purchaser  may  reasonably 
detain  property  for  examination  before  rescinding  the  con- 
tract :"   Zeller  vs  Haupt,  41  Pa.  Superior  Court,  647. 

The  defendant  avers  in  his  affidavit  of  defense  that  he  re- 
scinded the  contract  or  contracts  and  so  notified  the  plaintiff 
by  a  letter  under  date  of  October  22nd,  and  by  another  letter 
on  October  29th,  1920.  He  do.es  not  set  forth  the  contents 
of  these  letters  nor  are  copies  thereof  annexed  to  his  affidavit 
of  defense.  The  mere  averment  that  there  was  a  rescission 
is  a  conclusion  of  law;  the  defendant  should  have  given  us 
something  more  than  a  bare  statement  that  the  contract  was 
rescinded. 

In  Spiegelberg  vs  Karr,  24  Pa.  Superior  Court  Reports, 
page  339,  is  was  held: 

"They  were  bound  to  make  their  election  within  a  reason- 
able time;  and  what  is  a  reasonable  time  or  undue  delay  \srhere 
the  facts  are  not  disputed  is  a  question  of  law  to  be  determ- 
ined by  the  court  •  *  *  *  The  right  of  rescission  must 
be  exercised  not  only  promptly,  but  unequivocably ;  mere 
complaints  as  to  the  quality  of  the  goods,  while  exercising 
dominion  over  them  inconsistent  with  ownership  in  the  seller 
are  not  sufficient." 

The  defendant  only  alleges  that  he  reshipped  the  goods 
to  the  plaintiff  from  two  of  his  stores ;  he  gives  no  explanation 
as  to  why  he  did  not  reship  the  goods  from  all  of  his  stores. 

"When  the  merchandise  was  received  by  the  defendant  he 
had  the  election,  after  an  inspection  of  it,  to  retain  it  or  return 
it  to  the  vendors,  and  undertake  to  rescind  the  contract.  It 
was  not  his  privilege,  however,  to  affirm  in  part  and  rescind 
in  part  *  *  *  ,  it  was  his  duty  to  re-establish  the 
status  quo  by  returning  the  property  to  the  vendors.  *  *  ♦ 
If  his  desire  is  to  rescind,  he  is  not  permitted  to  exercise  acts 
of  ownership  over  the  property,  nor  to  control  it  except  as 
may  be  necessary  to  put  it  in  the  way  of  return  to  the  sellers. 
Redress  by  the  rescission  of  the  contract  is  entirely  different 
from  that  by  abatement  of  the  price.  The  latter  rests  on  the 
contract ;  the  former  on  a  disavowal  of  it."  Lonker  &  Stevens 
vs  Cohen,  78  Pa.  Superior  Court  Reports,  page  73;  Elezea  vs 
Brown,  Supra. 

The  ruling  of  the  Superior  Court  in  the  cases  above  quoted 
is  binding  upon  us  and  we  therefore  direct  that  judgment  be 
entered  in  favor  of  the  plaintiff  and  against  the  defendant  for 
the  full  amount  of  the  plaintiff's  claim,  less  credits  allowed, 
together  with  legal  interest. 
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Quarter  Sessions^-Costs — ^Taxation  of. 

After  verdict  of  acquittal  and  disposition  of  the  costs  by  the  jury, 
the  costs  of  competent  witnesses  who  were  subpoenaed  and  appeared 
at  the  trial  are  properly  included  in  the  bill  of  costs,  although  they 
were  not  called  upon  to  testify. 

On  the  trial  of  an  indictment  for  assault,  growing  out  of  a  dispute 
over  a  boundary  line,  the  location  of  the  line  is  immaterial  and  the 
costs  of  surveyors  subpoenaed  for  the  purpose  of  locating  the  line, 
whose  testimony  was  rejected  by  the  court,  will  not  be  allowed. 

On  the  trial  of  an  indictment  for  assault,  the  subpoenaing  of  nine- 
teen witnesses  to  prove  the  previous  good  reputation  of  the  defendant 
is  unreasonable  and  oppressive.  Ten  witnesss  on  this  question  were 
sufficient  and  the  costs  of  witnesses  in  excess  of  the  proper  number 
will  not  be  allowed. 

An  item  for  subpoenaing  witnesses,  included  in  a  bill  of  costs, 
which  does  not  show  the  number  of  witnesses  subpoenaed,  the  num- 
ber of  miles  traveled  nor  the  rate  charged  by  the  persons  who  served 
the  subpoena  will  not  be  allowed.  The  person  charged  with  .payment 
of  costs  is  entitled  to  full  information  so  that  he  may  know  whether 
the  charge  is  legal  and  proper. 

Appeal  from  taxation  of  costs.  Quarter  Sessions  of  Dauphin 
County,  No.  67,  January  Sessions,  1921. 

John  A.  Herman,  for  Appellant. 

Fox,  J.,  May  29,  1922. 

The  defendant  Peifer  was  indicted  on  the  charge  of  assault. 

The  case  was  tried  and  the  jury  rendered  a  verdict  of  not 
guilty  and  directed  that  Henry  Harmon  the  prosecutor  pay 
the  costs. 

The  defendant  filed  his  witness  bill,  which  totals  $276.34. 
There  is  nothing  in  the  record  to  show  that  the  prosecutor 
filed  exceptions  to  this  bill.  It  is  obvious  from  the  report 
of  the  Clerk  of  the  Court  of  Quarter  Sessions  that  the  prose- 
cutor presented  his  petition  for  a  retaxation  of  costs,  but  we 
do  not  have  the  petition,  nor  can  it  now  be  found.  The  Clerk 
made  his  findings  and  report,  from  whose  decision  the  prose- 
cutor appealed. 

We  do  not  know  just  what  objections  to  the  bill  were 
raised  in  the  petition,  and  it  may  be  impossible  therefore  for 
us  to  pass  upon  all  of  the  matters  raised  by  the  petitioner, 
but  from  the  report  of  the  Clerk  and  the  briefs  submitted  some 
of  the  objections  can  readily  be  observed.  Notwithstanding 
this  condition,  we  think  we  can  fairly,  and  finally  dispose  of 
the  matter,  and  will  proceed  to  do  so. 

From  the  report  of  the  Clerk  it  appears  that  the  prosecutor 
contended,  that  because  some  of  the  witnesses  subpoenaed  in 
the  case  were  called  in  the  suit  brought  against  Floyd  Peife^^ 
a  son  of  the  William  Peifer,  in  No.  6S  January  Sessions,  1921, 
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charged  with  assault  and  battery,  growing  out  of  the  same 
trouble,  and  tried  at  the  same  time  and  with  this  case;  there- 
fore a  part  of  the  costs  taxed  in  No.  67  should  be  taxed  to 
No.  68.  The  defendant's  bill  shows  they  were  subpoenaed 
for  the  defense  in  No.  67,  and  we  cannot  direct  that  any  part 
of  the  bill  be  charged  to  No.  68.  There  is  no  authority  for 
such  action.  It  also  appears  that  other  contentions  raised, 
were,  that  the  bill  includes  charges  for  witnesses  in  attend- 
ance at  court  after  the  case  had  been  continued  by  the  court, 
of  which  continuance  the  defendant  was  duly  informed,  and 
further  that  charges  are  made  for  witnesses  who  were  not 
in  attendance  at  the  court.  No  depositions  were  taken  to 
sustain  these  allegations  and  we  must  take  the  affidavit  of 
the  defendant  that  they  were  in  attendance  at  court,  as  true. 

There  is  nothing  in  the  contention  which  was  evidently 
made  that  no  fees  should  be  allowed  to  witnesses  who  were 
in  attendance  but  not  called  at  the  trial.  The  law  is,  that  the 
costs  of  competent  witnesses  are  to  be  included  in  the  bill, 
if  after  the  witnesses  are  subpoenaed,  they  appear  at  the 
trial,  though  they  be  not  called  to  testify. 

There  are  some  charges  in  the  bill  of  which  the  trial  Judge 
will  take  notice  although  no  objection  may  have  been  made 
to  them ;  one  of  these  is  the  charge  for  the  two  surveyors 
called  in  the  case.  The  evidence  they  were  to  give  was  as 
to  the  location  of  the  line  between  the  lands  of  the  prose- 
cutor and  defendant.  This  unfortunate  trouble  between  these 
neighbors  arose  over  the  line  between  them,  but  in  the  crim- 
inal charge  it  did  not  matter  where  it  was;  its  location  could 
throw  no  light  on  the  question  of  the  guilt  or  innocence  of 
the  defendant;  neither  could  it  justify  the  assult  if  there  had 
been  one.  There  is  a  different  way  of  settling  a  controversy 
over  a  party  line  than  by  threats  of,  or  actual  bodily  harm. 
Such  testimony  was  clearly  incompetent  and  was  rejected  by 
the  court.  It  was  a  mistake  for  the  defendant  to  call  wit- 
nesses on  this  point,  and  he  cannot  ask  the  prosecutor  to  pay 
for  his  mistakes: 

"The  expenses  of  a  witness  who  is  rejected  at  the  trial, 
cannot  be  taxed  as  part  of  the  costs  of  a  cause.  The  fact  that 
he  was  subpoenaed  in  good  faith,  and  by  the  advice  of  coun- 
sel, to  meet  the  possibilities  of  the  plaintiff's  case  makes  no 
difference,  if  the  facts  proposed  to  be  proved  by  him  were 
immaterial  and  irrelevant  and  the  offer  was  rejected  by  the 
court."  Fisher  vs  Scott:  15  W.  N.  C,  126;  2  Lane.  Law  Rev. 
299;  Eakin  vs  Fulmer,  4  Pa.  C.  C.page  319. 

The  names  of  the  surveyors,  Remsberg  and  Daniel,  and  the 
amounts  charged  for  them  should  be  stricken  from  the  bill. 
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Another  matter,  is  the  great  number  of  witnesses  called  to 
prove  the  reputation  of  the  defendant.  It  is  well  remembered 
by  the  trial  Judge,  and  confirmed  by  a  reference  to  the  notes 
of  the  testimony  taken  by  him,  at  the  trial,  that  there  were 
three  witnesses  who  are  named  in  the  defendant's  bill  of 
costs  who  testified  as  to  the  quarrel  between  the  prosecutor 
and  the  defendant  and  the  alleged  assault,  two  who  were 
called  to  testify  as  to  the  reputation  of  the  prosecutor,  and 
only  one  of  them  came  up  to  the  mark  in  respect  to  which  he 
was  called;  the  remaining  witnesses,  excepting  the  two  sur- 
veyors, were  witnesses  upon  the  reputation  of  the  defendant. 
There  are  included  in  this  bill  charges  for  twenty-six  wit- 
nesses, subtracting  three  who  testified  as  to  the  trouble;  the 
two  surveyors  and  two  who  testified  as  to  the  reputation  of 
the  prosecutor,  leaves  nineteen  witnesses  obviously  brought 
here  at  a  great  expense  to  prove  the  reputation  of  the  de- 
fendant in  a  case  of  assault.  We  cannot  approve  such  con- 
duct in  such  a  case.  The  number  of  nineteen  witnesses  for 
this  purpose  is  unreasonable  and  oppressive.  It  cannot  be 
encouraged,  but  on  the  other  hand  should  be  discouraged. 
At  the  trial  the  court  stopped  the  calling  of  the  entire  list. 
Ten  witnesses  on  this  branch  of  the  case  would  have  been 
quite  enough.  In  the  case  of  Commonwealth  vs  Hess,  18  Pa. 
C.  C.  Court,  the  court  said :  '*The  calling  of  witnesses  upon  a 
question  of  character  is  largely  within  the  discretion  of  the 
court  as  to  the  number.  In  unimportant  cases  the  court  fre- 
quently limits  the  number  bf  such  witnesses  to  three  or  five." 
See  also  Commonwealth  vs  Worrall,  1  Pa.  C.  C.  42,  in  which 
the  court  said:  "Where  the  subpoeaning  of  a  large  number 
of  witnesses  savors  of  oppression,  the  court  will  require  the 
payment  of  so  many  witnesses  as  were  fairly  necessary  for 
the  purpose  of  the  case  and  no  more:  3  Binn.  page  414;  4  Pa. 
C.  C.  321. 

Regarding  ten  witnesses  to  prove  the  reputation  of  a  de- 
fendant in  an  indictment  of  assault  as  an  abundant  number, 
tve  must  therefore  direct  that  the  charges  of  nine  of  these 
nineteen  witnesses  brought  to  prove  the  reputation  of  the 
defendant  be  stricken  from  the  bill. 

We  also  note  that  there  is  a  charge  included  in  this  bill  for 
subpoenaing  witnesses  in  the  amount  of  $25.50.  There  is  no 
statement  either  in  the  bill  or  on  file,  of  the  number  of  wit- 
nesses subpoenaed,  nor  the  number  of  miles  traveled,  nor  the 
rate  charged  by  the  person  who  served  the  subpoena;  such 
practice  in  filing  bills  cannot  be  tolerated ;  the  one  to  pay  the 
costs  is  entitled  to  full  information  so  that  he  may  know 
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whether  the  charge  is  a  legal  and  proper  one.    This  item  must 
also  be  eliminated. 

We  therefore  direct  that  the  Clerk  of  the  Court  of  Quarter 
Sessions  retax  the  costs  in  this  case  and  in  so  doing  he  will 
not  include  in  the  bill  the  charges  for  the  following  witnesses, 
viz: 

Surveyor  Remsberg $1 1.20 

W.  S.  Daniel  10.12 

David  W.  Drawbaugh   10.84 

William  Harmon   10.96 

Ed.  Bolton   8.24 

Harry  Kocher   2.42 

Walter  Drawbaugh   4.42 

Mary  E.  Drawbaug 4.42 

George  Unger 9.32 

Elmer  McNeil  11.20 

Levi  Landis  6.60 

Nor  the  charge  for  subpoenaing  witnesses  by  Floyd 

Peiffer   25.50 

Total $115.24 

o 

Commonwealth  ex  rel.  Edward  D.  Ludlam  vs  George- 
Miller  and  Harriet  M.   Miller. 

Habeas  Corpus— Custody  of  Minor   Child— Practice. 

The  general  rule  in  Pennsylvania,  established  by  a  long  line  of 
decisions,  is  that  the  welfare  and  best  interests  of  a  minor  child  are 
the  controlling  elements  in  the  determination  of  its  custody.  The 
common  law  recognized  a  right  in  the  father  to  the  custody  of  his 
minor  child,  but  this  rule  has  been  very  materially  modified  in 
Pennsylvania. 

When  on  the  hearing  of  a  writ  of  habeas  corpus,  for  the  custody 
of  a  minor  child,  the  court  directs  the  child  to  be  left  in  the  custody 
of  defendants,  the  court  may  also  direct  the  writ  to  stand  as  a  pend- 
ing writ,  subject  to  the  further  order  of  the  court  relative  to  the 
custody  of  the  child. 

Habeas  Corpus.  C.  P.  Dauphin  County,  No.  567,  January 
Term,  1922. 

James  Hays  Simms  and  Spencer  Gilbert  Nauman,  for 
plaintiff. 

W.  Justin  Carter,  for  defendants. 

Fox,  J.,  May  1,  1922. 

This  writ  issued  on  a  petition  for  the  father  for  the  custody 
of  his  child,  Helen  Frances  Ludlam,  aged  about  three  and 
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one-half  years,  now  in  the  possession  of  its  maternal  grand- 
parents, George  Miller  and  Harriet  Miller. 

The  relator  resides  in  Woodland,  New  Jersey,  and  the  re- 
spondents in  the  city  of  Harrisburg,  Pennsylvania. 

The  relator  was  married  to  Helen  Frances  Miller,  daughter 
of  the  respondents,  in  the  year  of  1915,  to  whom  the  child 
was  born  on  the  14th  day  of  August,  1918,  at  the  home  of 
the  relator  in  West  Philadelphia;  the  mother  died  when  the 
child  was  about  seven  weeks  old,  on  October  11,  1918. 

Immediately  upon  the  death  of  the  mother,  the  child  was 
brought  by  her  aunt,  with  the  consent  of  the  relator  to  the 
home  of  her  grandparents,  the  respondents,  in  the  city  of 
Harrisburg,  and  has  been  there  ever  since.  No  definite  agree- 
ment was  made  between  the  grandparents  and  their  son-in- 
law  as  to  the  custody  of  the  child,  the  child  was  left  there  by 
the  father,  who  contributed  at  the  rate  of  about  five  dollars 
per  week  from  the  time  it  was  received  by  the  grandparents 
until  about  June,  1921,  which  money  was  accepted  by  the 
respondents.  The  father,  immediately  after  the  location  of 
this  child  in  Harrisburg,  would  visit  the  home  where  it  was, 
monthly  or  perhaps  more  frequently,  but  later  on  the  visits 
grew  less  frequent  and  in  iMarch,  1921,  he  paid  his  last  visit. 
There  were  no  differences  between  the  parent  and  the  grand- 
parents and  no  reason  is  g^ven  why  he  ceased  visiting  his 
child.  He  gives  as  the  reason  for  discontinuing  payments 
for  the  support  of  the  child  the  fact  that  he  was  out  of  em- 
ployment for  two  and  one-half  or  three  months  from  June 
1st,  1921,  but  at  the  time  he  was  the  owner  of  an  undivided 
one-half  interest  in  real  estate  and  had  invested  a  little  over 
five  hundred  dollars  in  a  certain  stock,  and  had  been  earn- 
ing, prior  to  his  being  out  of  work,  about  thirty-five  dollars 
per  week.  He  was  married  again  in  October,  IS^l,  and  went 
to  housekeeping  with  his  newly  wedded  wife,  who  is  willing 
to  have  the  father  bring  the  child  to  their  home  and  promises 
to  properly  care  for  and  look  after  the  child.  Prior  to  the 
time  of  his  second  marriage  the  relator  lived  with  his  parents 
and  sister  in  West  Collington,  and  so  far  as  we  know  was 
supporting  no  one  but  himself.  He  is  a  man  of  good  repu- 
tation, and  is  an  excellent  mechanic  and  has  a  good  position. 

The  g^ndparents  in  whose  care  the  child  was  placed  and 
left  by  the  relator  are  persons  of  good  moral  character,  church 
going  and  thrifty  people.  They  have  well  cared  for  the  infant 
and  devoted  much  time  and  attention  to  it  in  its  most  tender 
years.  They  are  fully  able  to  properly  and  adequately  supply 
its  wants  and  needs  and  to  look  after  its  future  welfare,  and 
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they  promise  to  continue  to  do  this  for  the  child  without  cost 
to  the  father  if  she  may  be  left  in  their  possession. 

After  the  father  of  the  child  discontinued  sending  money 
to  the  grandparents  for  the  support  of  the  child,  the  respond- 
ents said  nothing  to  him  about  it,  but  continued  to  provide 
and  care  for  her  just  as  they  had  done  when  he  did  ^end 
money  to  them.  The  father  made  no  explanations  to  them  of 
his  conduct  and  makes  none  now  except  that  he  was  out  of 
employment  from  June  until  about  September,  1921. 

By  reason  of  the  father  ceasing  to  visit  the  child  in  March, 
1921,  and  to  make  contributions  towards  its  support,  or  even 
offering  to  make  any  after  June,  1921,  up  to  the  date  of  this 
petition,  we  do  not  think  the  relator  desplayed  that  paternal 
interest  and  duty  that  is  natural  and  usually  to  be  expected. 
We  think  it  amounts  to  a  voluntary  surrender  of  the  child  by 
him  to  the  grandparents  and  this  fact  receives  from  us  much 
consideration  in  the  disposal  of  this  case. 

The  child  has  been  and  is  in  a  nervous  condition  and  it 
might  be  injurious  to  her  mental  and  physical  condition 
should  she  be  abruptly  taken  away  from  her  grandparents, 
who  have  tenderly  cared  for  her  from  the  time  she  could  not 
smile  upon  them  for  so  doing,  to  the  present  day  and  to  whom 
for  this  tender  and  loving  care  she  has  become,  and  now  is, 
very  much  attached. 

We  believe  the  child  would  be  well  treated  and  sufficiently 
provided  for  and  her  welfare  carefully  looked  after  by  either 
the  relator  or  the  grandparents. 

The  general  rule  in  Pennsylvania,  which  has  been  estab- 
lished by  a  long  line  of  decisions,  is  that  the  welfare  and  best 
interest  of  the  child  are  the  controlling  elements  in  the  de- 
termination of  all  disputes  as  to  the  custody  of  the  child. 
The  common  law  recognized  a  right  of  the  father  to  the 
custody  of  his  minor  child,  but  this  has  been  very  materially 
modified.  It  is  unnecessary  to  refer  to  the  many  decisions  of 
our  own  courts.  One  of  the  most  interesting  historical 
sketches  of  the  law  on  this  subject  is  found  in  the  opinion 
by  Judge  Allison  in  the  case  of  Hart  vs  Hart,  14  Philadelphia, 
352. 

After  a  most  careful  consideration  of  the  testimony  and 
having  full  regard  of  the  interest  and  right  of  the  parent  in 
the  child,  we  feel  that  the  welfare  of  the  child,  which  is  para- 
mount to  the  interest  and  right  of  the  parent,  will  be  best 
promoted  by  leaving  it  for  the  present  in  the  custody  of  the 
grandparents,  with  the  right  in  the  father  to  visit  the  child 
at  all  reasonable  times: 
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ORDER. 

And  now,  May  1,  1922,  on  consideration  of  the  testimony 
taken  in  the  above  entitled  matter  and  the  argument  of 
counsel,  it  is  ordered  and  decreed  that  the  child,  Helen  Frances 
Ludlam  be  left  in  the  custody  of  its  grandparents,  George 
Miller  and  Harriet  M.  Miller,  without  cost  or  expense  of 
maintenance  to  the  father,  Edward  D.  Ludlam,  and  that  the 
father  shall  have  the  right  to  visit  the  child  at  the  home  of 
the  grandparents,  at  all  reasonable  times,  giving  to  them 
reasonable  information  of  his  coming,  and  that  upon  such 
visits  each  shall  receive  and  give,  from  and  to  the  other,  due 
and  proper  consideration  and  respect,  and  the  child  shall  not 
be  influenced  against  the  parent  or  grandparents  by  either 
one  party  or  the  other. 

It  is  further  ordered  that  this  writ  of  habeas  corpus  shall 
stand  over  as  a  pending  writ  subject  always  to  such  further 
order  as  may  hereafter  be  adjudged  by  the  court  to  be  right 
and  proper  in  relation  to  the  custody  of  said  minor. 

The  said  parties  are  to  pay  their  own  costs. 


Harrisburg  Trust  Comi>any,  Administrator  of  the  Estate  of 
James  Magee,  II,  Deceased,  vs  Mutual  Life  Insurance 
Company  of  New  York. 

Life  insurance  — « Brokers  —  Agents  —  Agency  — « Inducement — ^Act  of 

July  12,  1913. 

One  who  is  engaged  in  the  business  of  procuring  insurance  for 
such  persons  as  apply  to  him  for  that  service  is  an  insurance  broker 
and  is  usually  the  agent  of  the  insured.  The  mere  fact  that  he  re- 
ceived a  commission  from  the  insurer  for  placing  the  insurance  does 
not  change  his  character  as  agent  of  the  insured.  One  who  contracts 
with  an  agent  of  an  insurance  company  to  turn  over  surplus  business 
to  such  agent  is  a  mere  broker  and  is  not  the  agent  of  the  company. 

The  law  of  Pennsylvania  recognizes  life  insurance  agents,  but  does 
not  provide  for  life  insurance  brokers. 

M.  said  to  W.  that  he  wanted  $50,000  or  $75,000  more  insurance.  W. 
arranged  for  $50,000  insurance.  When  the  arrangement  was  reported 
to  M.  he  said  that  he  would  take  $100,000,  and  W.  replied  that  he 
could  secure  $100,000.  Held,  That  the  court  could  not  say  as  a  mat- 
ter of  law  that  this  constituted  definite  instruction  to  secure  $100,03K) 
insurance,  no  more,  no  less,  and  that  the  inference  which  may  be 
drawn  from  the  transaction  was  that  W.  was  authorized  to  secure 
insurance  up  to  $100,000. 

When  the  question  of  agency  and  the  extent  of  the  agent's  author- 
ity depend  upon  oral  testimony,  and  the  inferences  to  be  drawn 
therefrom,  they  are  for  the  jury. 

When  a  policy  of  life  insurance  is  delivered  by  the  general  agent 
of  the  insuring  company,  having  control  of  the  policy,  to  an  agent  of 
the  insured,  having  full  authority  to  secure  and  accept  the  policy, 
the  delivery  is  complete. 
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An  indefinite  extension  of  the  time  of  payment  of  premium  on  a 
life  insurance  policy,  without  taking  an  interest  bearing  obligation,  is 
an  inducement  within  the  meaning  of  the  Act  of  July  12,  1913,  P.  L. 
745,  and  is  a  violation  of  that  act.  A  policy  issued  upon  such  induce- 
ment cannot  be  enforced. 

Motion  for  judgment  upon  the  whole  record.  C.  P.  Dau- 
phin County,  No.  1009,  September  Term  1920. 

Spencer  Gilbert  Nauman,  J.  Ev  B.  Cunningham  and  Buck- 
man  &  Buckman,  for  plaintiff. 

Arthur  G.  Dickson,  Ralph  J.  Baker  and  B.  H.  Evans,  for 
defendant. 

Hargest,  P.  J.,  May  31,  1922. 

This  is  a  suit  on  an  insurance  policy  upon  the  life  of  James 
Magee,  II,  deceased.  The  jury  disagreed  and  the  defendant 
thereupon  moved  for  judgment  in  its  favor  upon  the  whole 
record,  pursuant  to  the  Act  of  April  20,  1911,  P.  L.  70. 

In  considering  this  question,  the  plaintiffs  testimony  must 
be  taken  as  true,  and  every  inference  favorable  to  the  plain- 
tiff must  be  drawn  therefrom.    Derrick  vs  Harwood  Elc.  Co., 

268  Pa.  136. 

TESTIMONY. 

It  appears  from  the  testimony  that  James  Magee,  II,  was 
a  resident  of  Bloomsburg,  Pennsylvania,  and  had  business 
connections  in  Philadelphia.  In  July,  1919,  W.  N.  Wicker- 
sham,  an  insurance  agent  in  Philadelphia  representing  the 
State  Mutual  Life  Insurance  Company  of  Worcester,  Massa- 
chusetts, had  secured  for  Magee  a  policy  for  $20,000  in  that 
company.  Magee  wanted  $50,000  or  $75,000  more  insurance 
(testimony,  pages  64,  117),  but  the  State  Mutual  Life  Insur- 
ance Company,  for  which  Wickersham  was  agent,  would  not 
issue  any  more.  Magee  furnished  Wickersham  with  a  list  of 
his  policies  and  Wickersham  thereupon  discovered  that  the 
defendant  company  had  only  $5,000  upon  Magee*s  life.  Magee 
advised  Wickersham  that  he  would  tell  him  exactly  how 
much  insurance  he  would  take  when  he  came  to  Philadelphia. 
In  the  meantime,  Wickersham  saw  Dickey,  the  general  man- 
ager of  the  defendant  company  in  Philadelphia,  told  him  that 
he  was  agent  for  the  State  Mutual  and  that  he  (Wickersham) 
had  a  $50,000  case  for  him,  and  asked  what  arrangements 
could  be  made  as  to  commissions.  An  arrangement  was  made 
by  which  Dickey  agreed  to  give  Wickersham  70  per  cent,  of 
the  first  year's  premium.  (Page  118.)  About  eleven  o'clock 
on  August  14,  1919,  Wickersham  met  Magee  at  the  store  of 
Hardwick  &  Magee  in  Philadelphia.  He  advised  Magee  that 
he  had  arranged  to  get  $50,000  insurance,  and  after  discussing 
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the  matter,  Magee  said :  "I  will  take  $100,000."  Wickersham 
then  said :  "Alll  right,  we  can  get  $100,000  in  the  Mutual  Life, 
where  I  have  made  the  arrangements."  (Page  122.)  Wicker- 
sham produced  an  application  for  insurance  in  the  Mutual 
Life  Insurance  Company,  which  Magee  signed  in  blank,  and 
advised  Magee  that  the  necessary  information  could  be  filled 
in  from  the  copy  of  the  application  for  insurance  in  the  State 
Mutual  company  which  Wickersham  had.  Arrangements 
were  made  for  an  examination  at  the  oflSce  of  the  defendant 
company  at  one  o'clock  on  that  day.  Wickersham  testified: 
**He  authorized  me  to  get  a  hundred  thousand  dollars  worth 
of  insurance."  (Page  122.)  While  Magee  was  being  physi- 
cally examined,  Wickersham  and  Dickey  were  in  conference 
and  in  order  to  give  the  transaction  the  appearance  of  regu- 
larity so  that  a  part  of  the  premium  could  be  paid  to  Wicker- 
sham, he  signed  an  application  to  the  Insurance  Department 
of  the  Commonwealth  for  his  appointment  as  an  agent  of  the 
defendant  company.  The  defendant  company  accumulates  a 
number  of  such  applications  before  transmitting  them  to  the 
Insurance  Department.  The  one  signed  by  Wickersham  was 
not  sent  until  October  2,  1919,  and  his  license  was  issued  the 
next  day.  (Page  35.)  After  the  examination  of  Magee  was 
completed,  he  told  Wickersham  that  he  had  made  arrange- 
ments to  stop  at  the  home  office  of  the  defendant  company  in 
New  York  the  following  day  and  leave  there  another  speci 
men  of  urine  (page  125),  because  two  specimens  were  re- 
quired for  a  policy  of  $100,000.  Magee  said :  "Now  notify  me 
at  Buffalo  and  I  will  send  you  a  check  for  the  premium  right 
away.  The  minute  it  is  O.  K.  I  will  send  you  the  check.  I 
will  be  in  Buffalo  the  following  Monday."  (Page  125.)  The 
examination  took  place  on  Thursday.  Magee  stopped  at  the 
home  office  in  New  York,  left  a  specimen  of  urine  and 
through  a  misunderstanding  it  was  shipped  to  Philadelphia, 
instead  of  being  examined  in  New  York.  When  received  in 
Philadelphia  it  was  not  fit  for  examination.  Efforts  were 
made  to  reach  Magee  on  his  way  West,  which  efforts  failed. 
After  two  or  three  weeks  Wickersham  telephoned  Dickey 
and  said :  **Why  not  issue  as  much  insurance  as  the  company 
will  issue  on  one  examination?"  Dickey  replied:  *T  have  al- 
ready anticipated  that  and  ordered  a  policy  for  $50,000.  It 
will  be  here  tomorrow."  The  policy  was  dated  September 
11th  and  delivered  to  Wickersham  September  12th.  (Page 
126.)  Wickersham  said  that  when  he  called  at  the  office  to 
get  the  policy  Dickey  "pushed  out  an  envelope"  and  said, 
"There  you  are,  get  the  check."  "I  says,  you  know  the  fel- 
low is  ready  to  pay,  he  has  been  ready,  there  is  nothing  but 
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the  matter  of  getting  in  touch  with  him,  and  I  said,  I  will  try 
to  get  the  other  specimen  of  urine.  Then  I  said,  where  is  the 
receipt  for  the  premium  ?  He  says  it  is  part  of  the  policy.  I 
said  all  right.  1  walked  out  of  there,  went  down  to  my  own 
office  at  421  Chestnut  Street,  State  Mutual,  opened  the  policy 
and  looked  it  over  a  little  and  put  it  back  in  the  envelope." 
(Page  127.)  Wickersham  testified  that  throughout  these 
transactions  he  was  acting  entirely  as  Magee's  agent  and  that 
the  credit  for  the  payment  of  the  first  premium  in  the  trans- 
action between  Dickey,  the  general  agent,  and  himself,  was 
extended  to  him.  (Pages  130,  146.)  He  also  testified  (Page 
146)  :  *'Q.  Didn't  you  mean  that  credit  has  been  extended 
really  to  Mr.  Magee?  A.  No.  If  the  premium  was  not  paid 
within  a  certain  space  of  time  Mr.  Dickey  would  have  gotten 
hold  of  me  to  return  the  policy  or  the  money.  Q.  How  could 
you  return  the  policy  if  the  policy  was  in  force  and  delivered? 
A.  Well  I  simply  say  that  is  what  you  asked  me,  who  the 
credit  was  extended  to."  Magee  was  not  located.  He  re- 
turned to  Bloomsburg  from  the  West  September  21,  1919, 
and  died  suddenly  that  night.  Wickersham  saw  a  newspaper 
account  of  his  death  and  immediately  called  up  the  Magee 
Carpet  Company  at  Bloomsburg  by  telephone.  He  received 
a  draft  the  next  day  to  his  own  order,  for  $3,342,  being  the 
exact  amount  of  the  first  premium.  He  deposited  the  draft 
and  at  once  sent  Dickey,  the  general  manager,  his  own  check 
for  $1,671,  being  one-half  of  the  premium.  He  said  he  had 
dedeucted  only  one-half  of  the  amount,  instead  of  70  per  cent., 
because  Dickey  expected  to  get  his  compensation  out  of  the 
renewals  and  he  knew  that  Dickey  would  receive  no  renewals. 
Dickey  had  also  been  advised  of  the  death  of  Magee  and 
promptly  returned  the  check.  This  suit  was  subsequently 
brought. 

DISCUSSION. 

The  defendant  bases  its  motion  on  the  grounds:  (a)  that 
the  minds  of  the  insured  and  the  company  never  met  and 
there  was  no  contract;  (b)  that  the  policy  was  never  deliv- 
ered; (c)  that  the  premium  was  never  paid.  The  first  two  of 
these  contentions  involve  the  question  whether  Wickersham 
was  the  agent  of  Magee  in  securing  the  policy  in  suit,  and 
the  third  depends  upon  whether  there  was  a  legal  waiver  of 
the  payment  of  the  initial  premium.  The  evidence  shows 
that  Magee  authorized  Wickersham  to  procure  additional  in- 
surance for  him,  giving  him  authority  to  select  the  company 
or  companies  from  which  such  insurance  should  be  obtained. 


1922  DAUPHIN  COUNTY  REPORTS  267 

Harrisburg  Trust  Co.  Adm.  vs  Mutual  Life  Ins.  Co.  of  New  York 

In  other  jujrisdictions  it  has  been  held,  in  cases  where  the 
relations  were  somewhat  similar,  that  the  person  procuring 
the  insurance  was  the  broker  of  the  insured. 

"An  insurance  broker'  is  ordinarily  one  who  is  engaged  in 
the  business  of  procuring  insurance  for  such  persons  as  ap- 
ply to  him  for  that  service,  and  he  is  usually  the  agent  of  in- 
sured; and  the  mere  fact  that  he  received  a  commission  from 
insurer  for  placing  the  insurance  with  him  does  not  change 
his  character  as  agent  of  insured,  and  one  contracting  with 
an  agent  of  an  insurance  company  to  turn  over  surplus  busi- 
ness to  such  agent  is  a  mere  broker  and  is  not  the  agent  of 
the  company."  (Monast  vs  Manhattan  Life  Insurance  Co. 
(R.  I.)  79  At.  Rep.  932. 

This  describes  the  position  of  Wickersham  in  the  case  be- 
fore us.  Magee  employed  him  to  secure  insurance  with  the 
apparent  expectation  that  Wickersham  would  secure  his  com- 
pensation from  the  company  issuing  the  insurance. 

In  Travellers'  Insurance  Company  vs  Thorn,  180  Federal 
82,  86,  in  speaking  of  the  relation  of  the  agent,  the  Court  said : 

"His  manual  delivery  of  the  policies  to  the  plaintiff  appears 
to  us  to  have  been  an  act  done  by  him  as  the  plaintiff's 
broker.  He  was  employed  by  the  plaintiff  to  get  the  insur- 
ance. His  discretion  to  choose  the  company  did  not  weaken 
his  agency.     In  the  applications  he  spoke  in  the  plaintiff's 


name." 


In  Mutual  Life  Insurance  Company  vs  Thompson,  (Ind.) 
86  N.  E.  503,  it  is  held  that : 

"Where  an  agent  of  a  life  insurance  company  which  had  re- 
jected an  application,  told  applicant's  husband  that  he  could 
procure  insurance  in  another  company,  and  applicant's  hus- 
band told  him  to  *go  ahead  and  get  her  in  any  good  company,' 
and  the  agent  obtained  a  policy  through  an  agent  of  another 
company,  he  was  the  agent  of  the  applicant,  and  not  of  the 


msurer." 


But  it  does  not  appear  that  these  courts  were  confronted 
with  a  statute  which  does  not  recognize  life  insurance  brok- 
ers. The  Pennsylvania  law  recognizes  life  insurance  agents, 
but  does  not  provide  for  life  insurance  brokers :  Section  20  of 
the  Act  of  June  1,  1911,  P.  L.  607,  amended  by  the  Act  of 
July  17,  1919,  P.  L.  1006. 

Whether  the  application  which  Wickersham  signed  for  ap- 
pointment as  an  agent  of  the  defendant  company,  was  for  the 
purpose  of  making  him  a  bona  fide  agent,  and  so  understood 
by  the  general  agent  of  the  defendant,  or  whether  it  was  in- 
tended as  a  subterfuge  to  avoid  placing  Wickersham  in  the 
class  of  an  insurance  broker,  depends  upon  oral  testimony. 
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Assuming  that  Wkkersham  was  the  agent  of  Magee  with 
authority  to  secure  insurance,  the  defendant  contends  that 
his  authority  was  limited  to  securing  a  policy  of  $100,000  and 
that  he  had  no  authority  to  accept  a  policy  of  $50,000;  that 
therefore  the  minds  of  the  insured  and  the  insurer  never  met 
and  there  was  no  valid  contract.  Magee  said  to  Wickersham 
that  he  wanted  $50,000  or  $75,000  more  insurance,  an.d  Wick- 
ersham aranged  for  $50,000  insurance.  When  the  arrange- 
ment was  reported  to  Magee  he  said  he  would  take  $100,000, 
and  Wickersham  replied  that  he  could  secure  $100,000  in  the 
defendant  company.  We  cannot  say,  as  a  matter  of  law,  that 
this  constituted  definite  instruction  to  secure  $100,000  insur- 
ance, no  more  and  no  less.  We  think  the  inference  may  be 
drawn  from  this  testimony,  that  Wickersham  was  authorized 
to  secure  insurance  up  to  $100,000  and  Dickey,  the  general 
agent  of  the  defendant  company,  apparently  so  understood, 
because  when  there  was  a  delay  in  securing  the  additional 
specimen  of  urine,  Dickey,  upon  his  own  motion,  had  the 
policy  for  $50,000  now  in  suit,  issued. 

From  whatever  angle  we  view  the  matter,  the  question  of 
Wickersham's  agency — ^and  if  he  were  the  agent  of  Magee, 
the  extent  of  his  authority — depends  upon  oral  testimony,  and 
the  fair  inference  to  be  drawn  therefrom.  This  question  is, 
therefore,  for  the  jury.  Bradican  vs  Scran  ton  Ry.  Co.,  260 
Pa.  555. 

If  Wickersham  was  the  agent  of  Magee  and  had  authority 
to  secure  $50,000  insurance,  it  cannot  be  successfully  con- 
tended that  the  minds  of  the  insured  and  the  company  never 
met,  or  that  the  policy  which  was  delivered  to  Wickersham 
was  not  delivered  to  the  insured. 

The  remaining  question  is  a  more  serious  one.  Was  the 
prepayment  of  the  premium  legally  waived  ?  The  application, 
which  is  made  part  of  the  policy,  provides:  "The  proposed 
policy  shall  not  take  effect  unless  and  until  the  first  pre- 
mium shall  have  been  paid  during  my  continuance  in  good 
health." 

In  Joyce  on  Insurance,  Par.  79,  it  is  said : 

"Where  the  contract  is  otherwise  complete,  an  uncondi- 
tional delivery  of  the  policy  operates  as  a  waiver  of  the  pre- 
payment of  the  premium,  notwithstanding  an  express  pro- 
vision therein  that  the  company  shall  not  be  liable  until  the 
premium  is  actually  paid."  Joyce  on  Insurance,  Par.  543; 
Cooley  on  iBriefs  of  Insurance,  Vol.  1,  pages  507,  509. 

"A  life  insurance  company  may  waive  a  stipulation  made 
solely  for  its  protection,  that  no  liability  shall  attach  until  the 
first  premium  is  actually  paid  to  it  or  to  its  authorized  agent. 


1922  DAUPHIN  COUNTY  REPORTS  269 

Harrisburg  Trust  Co.  Adm.  vs  Mutual  Life  Ins.  Co.  of  New  York 

and  its  general  agent  may  bind  it  in  this  regard."  Snyder  vs 
Insurance  Company,  202  Pa.  161;  Ellis  vs  Anderson,  49  Su- 
perior, 245. 

Dickey,  the  general  agent  of  the  defendant  company,  in 
control  of  this  policy,  delivered  it  to  Wickersham,  and  if 
Wickersham  was  the  agent  of  Magee,  with  full  authority  to 
secure  and  accept  the  policy,  the  delivery  was  complete. 

But  we  are  confronted  with  the  still  more  serious  phase  of 
the  question,  whether,  in  the  delivery  of  this  policy,  without 
the  payment  of  a  premium  or  the  receipt  of  an  interest  bear- 
ing note  therefor,  and  with  the  extension  of  credit  in  the  pay- 
ment of  the  premium  for  an  indefinite  time,  there  was  a  valu- 
able consideration  or  inducement  extended  to  Magee,  not 
written  in  the  policy,  the  effect  of  which  was  to  make  the 
policy  contract  void.  The  Act  of  July  12,  1913,  P.  L.  745, 
provides,  in  Section  1 : 

"That  no  insurance  company,  association,  or  society,  by 
itself  or  any  other  party,  and  no  insurance  agent,  solicitor,  or 
broker,  personally  or  by  any  other  party,  shall  offer,  promise, 
allow,  g^ve,  set  off,  or  pay,  directly  or  indirectly,  any  rebate 
of,  or  part  of,  the  premium  payable  on  the  policy  *  *  *  or  any 
special  advantage  in  date  of  policy  or  age  of  issue  *  *  *  or  any 
other  valuable  consideration  or  inducement,  to  or  for  insur- 
ance on  any  risk  in  this  Commonwealth  now  or  hereafter  to 
be  written,  which  is  not  specified  in  the  policy  contract  of 
insurance.  *  *  *  Provided,  that  nothing  in  this  section  shall 
be  construed  to  prevent  the  taking  of  a  bona  fide  obligation, 
with  legal  interest,  in  payment  of  any  premium." 

In  Landy  vs  Philadelphia  Life  Insurance  Company,  78  Pa. 
Superior  4/,  plaintiff's  husband  had  applied  for  two  policies 
of  insurance,  each  for  $1,000.  When  they  were  offered  for 
delivery  he  was  able  to  pay  the  premium  on  only  one  policy, 
which  was  delivered ;  the  other  was  retained  by  the  agent. 
Some  time  thereafter  the  insured  was  injured;  and,  while  he 
was  at  the  point  of  death,  the  plaintiff  secured  from  the  agent 
the  policy  which  he  had  retainel.  She  testified  that  the  agent 
told  her  that  he  had  paid  the  premium  for  her.  Concerning 
this  testimony  Judge  Linn  said,  page  54: 

"Regarding  appellant's  assertion  that  one  of  the  agents 
stated  he  had  paid  the  premium  for  her, — that  she  owed  it  to 
him  and  not  to  his  principal,  it  is  sufficient  to  say  that  her 
testimony  is  no  proof  of  payment  by  him.  We  all  agree  in 
the  circumstances  stated  in  the  evidence  that  the  contention 
that  the  policy  though  carried  away  by  the  agent,  was  never- 
theless in  force  from  its  date,  could  not  be  maintained  because 
section  1  of  the  Act  of  July  12,  1913,  P.  L.  745,  in  effect  at  the 
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time,  prohibited  an  agent  from  giving  any  inducement  to  in- 
surance or  in  connection  therewith,  which  is  not  specified  in 
the  policy,  to  any  party  or  applicant  for  insurance,  and  section 
2  likewise  made  it  a  misdemeanor  for  such  party  to  accept  or 
agree  to  accept  such  favor.  In  that  view  of  her  contention, 
appellant  could  not  recover,  because,  to  show  payment  of  the 
premium — a  payment  necessary  to  make  the  contract  effec- 
tive— she  must  disclose  and  base  her  right  to  recover  upon  a 
transaction  in  which  her  conduct  and  the  agent's  are  both  ex- 
pressly prohibited ;  the  law  will  not  aid  her  in  such  case.  Van- 
dergrift  vs  Vandergrift,  226  Pa.  254,  259,  etc. ;  Pittsburgh  vs 
Goshorn,  230  Pa.  212,  226,  etc." 

We  can  see  no  difference  in  principle  between  this  case  and 
the  case  now  before  us.  In  that  case  it  was  contended  that 
the  agent  had  paid  the  premium  for  the  plaintiff.  In.  this 
case  the  contention  is  that  the  company  delivered  the  policy, 
waiving  the  prepayment  of  the  premium  for  an  indefinite 
time.  But  the  statute  prohibits  the  giving  of  an  inducement 
directly  or  indirectly,  either  by  the  company  or  the  agent. 
The  plaintiff  contends  that  the  credit  was  extended  to  Wick- 
ersham.  The  only  evidence  on  this  subject,  other  than  Wick- 
ersham's  declaration  that  the  credit  was  extended  to  him,  is 
that  Dickey  handed  the  envelope  containing  the  policy  to 
Wickersham  saying,  "There  you  are,  get  the  check."  It  may 
well  be  doubted  whether  this  is  sufficient  on  which  to  base  any 
finding  that  there  was  an  extension  of  credit  to  anybody. 
Nothing  was  said  as  to  how  long  the  extension  should  last; 
as  a  matter  of  fact,  Wickersham  held  the  policy  for  more  than 
a  month.  Wickersham  appears  in  one  of  two  capacities  in 
this  case — either  as  agent  for  the  company,  or  as  agent  for 
Magee.  There  was  no  consideration  for  the  extension  of  the 
credit  to  Wickersham  as  an  individual,  and  if  credit  was  ex- 
tended to  Wickersham  as  an  agent  of  Magee,  the  conclusion 
is  irresistible  that  it  was  offering  to  Magee  an  inducement  for 
the  insurance  not  specified  in  the  policy. 

In  Ellis  vs  Anderson,  supra,  the  Supreme  Court,  construing 
the  Act  of  'May  3,  1909,  P.  L.  405,  which  is  now  supplied  and 
repealed  by  the  Act  of  1913,  it  is  held  that  where  the  policy 
was  delivered  and  an  interest  bearing  note  was  accepted,  it 
was  not  a  violation  of  the  Act  of  1^)9.  The  Court  in  that 
case  said,  pages  254,  255 : 

"The  prohibitions  contained  in  the  first  paragraph  of  the 
act  were  aimed  at  the  practice  of  rebating,  or  returning  to 
the  assured  any  part  of  the  premium  payable  on  the  policy. 
This  paragraph  consists  of  a  single  sentence,  which  forbids 
the  giving  as  'inducements  to  insurants'  of  certain  advantages 
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not  specified  in  the  policy.  The  things  which  are  in  this 
sentence  specifically  enumerated  are  such  as  directly  tend  to 
deplete  the  treasury  of  the  insurance  company,  thus,  giving  a 
rebate  of  the  premium,  or  a  special  favor  in  dividends  (mani- 
festly referring  to  mutual  policies)  or  employing  the  assured 
for  pay,  or  givmg  a  special  advantage  in  date  of  policy  or  age 
of  issue,  which  would  reduce  the  amount  of  premiums  re- 
quired to  be  paid.  These  are  the  things  specifically  forbidden 
and  each  of  them  would  directly  take  money  out  of  the  treas- 
ury of  the  insurance  company." 

We  think  the  effect  of  the  extension  of  credit  to  Magee, 
through  his  agent  Wickersham,  would  tend  to  deplete  the 
treasury  of  the  insurance  company.  The  company  was  en- 
titled to  the  money  upon  the  delivery  of  the  policy.  The  ex- 
tension of  credit  for  an  indefinite  time  without  the  receipt  of 
interest  bearing  notes,  allowed  Magee  to  use  the  money,  and 
for  that  time  the  company  was  deprived  of  its  use.  To  that 
extent  the  treasury  of  the  insurance  company  was  depleted. 
It  makes  no  difference  that  the  amount  of  interest  is  small. 
We  are  not  concerned  with  the  amount,  but  with  the  principle. 
Moreover,  the  Act  of  1913  following  the  decision  in  Ellis  vs 
Anderson,  supra,  distinctly  provided  "that  nothing  in  this 
section  shall  be  construed  to  prevent  the  taking  of  a  bona 
fide  obligation,  with  legal  interest,  in  payment  of  any  pre- 
mium," thereby  emphasizing  that  any  credit  or  extension  of 
the  payment  of  premium  without  an  interest  bearing  obliga- 
tion would  be  an  inducement  in  violation  of  the  Act. 

Therefore,  we  cannot  escape  the  conclusion  that  the  policy 
sought  to  be  enforced  is  in  violation  of  the  Act  of  1913,  and  if 
it  be  said  in  this  case  that  the  defendant  is  now  pleading  its 
own  wrong  in  extending  the  credit  in  violation  of  the  statute, 
the  answer  is  found  in  Swing  vs  Munson,  191  Pa.  582,  wherein 
Mr.  Justice  Dean  said,  page  588 : 

"In  enforcing  a  policy  in  the  interests  of  the  whole  public, 
the  law  takes  but  little  note  of  the  conduct  of  the  immediate 
parties  to  the  contract;  the  rule  is,  that  courts,  having  in 
view  public  interests  will  not  lend  their  aid  to  the  enforce- 
ment of  an  unlawful  contract." 

For  these  reasons,  we  conclude  that  the  policy  sued  upon 
was  in  violation  of  the  Act  of  July  12,  1913,  P.  L.  745.  Judg- 
ment is,  therefore,  directed  to  be  entered  in  favor  of  the  de- 
fendant and  against  the  plaintiff,  upon  the  whole  record.  Ex- 
ception to  the  plaintiff. 
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William  Albright  and  Minnie  Adams,  Executors  of  the  Last 
Will  and  Testament  of  Alberta  Albright,  Deceased,  vs 
Bertha  O.  Lenhart. 

Replevinr^AfiSdavit  of  defense— Cifts  inter  vivas — ^Donatio  causa 

mortis. 

In  an  action  of  reiplevin  by  executors,  it  was  averred  in  defendant's 
affidavit  of  defense  that  the  testatrix  had  delivered  to  defendant  a 
box,  saying,  "Keep  this  for  me,  it  will  be  safer  with  you  than  in  my 
house."  The  box  was  locked,  and  testatrix  retained  the  key;  nothing 
was  said  by  her  relative  to  the  contents  of  the  box.  About  two  years 
later  testatrix  visited  defendant  and  asked  for  the  box  which  was 
delivered  to  her.  She  opened  the  box  and  took  therefrom  certain 
pieces  of  jewelry  which  she  discussed  and  returned  to  the  box.  She 
then  locked  the  box  and  returned  it  to  defendant.  About  a  year  later 
testatrix  again  visited  defendant  and  said  to  her,  "You  remember 
that  box  I  gave  you.  In  case  anything  happens  to  me  you  break  it 
open,  and  you  take  the  first  choice  of  the  pins  and  your  mother  the 
second,  and  the  remaining  jewelry  divide  in  lots  as  you  see  fit  for 
Myron's  children.  There  is  also  a  little  money  in  the  box  which 
you  divide  equally  among  yourself  and  Myron's  children.  You  know 
their  father  is  dead  and  they  are  in  the  Moosehart  Home  in  Illinois 
and  I  feel  that  I  would  like  to  do  a  little  more  for  them  than  for  the 
rest.  The  rest  will  have  plenty  without  that."  The  Myron  mentioned 
was  a  brother  of  testatrix.  About  two  months  later  testatrix  died 
and  by  her  will  disposed  of  all  of  her  estate,  including  Myron's  chil- 
dren among  her  residuary  legatees.  The  will  made  no  mention  of  the 
box  or  its  contents.  After  the  death  of  testatrix  defendant  broke 
open  the  box  and  found  therein  some  jewelry  and  four  certificates  of 
deposit,  drawn  to  the  order  of  testatrix,  unendorsed,  of  the  face  value 
of  ^,900.  Defendant  at  once  notified  one  of  the  executors  of  the 
will  of  testatrix  that  the  box  was  in  her  possession  and  furnished 
him  with  a  schedule  of  its  contents,  but  refused  to  surrender  the  box 
or  its  contents.  PlaintiflFs  caused  to  be  issued  a  writ  of  replevin,  and 
filed  their  statement.  Defendant  surrendered  the  certificates  of  de- 
posit and  filed  her  affidavit  of  defense.  Held,  on  motion  for  judg- 
ment for  want  of  suffifcient  affidavit  of  defense,  that  the  facts  failed 
to  establish  either  a  gift  inter  vivos  or  a  donatio  causa  mortis. 
Judgment  for  plaintiff. 

Motion  for  judgment  for  want  of  sufficient  affidavit  of  de- 
fense.   C.  P.  Dauphin  County,  No.  526  March  Term  1921. 

John  R.  Geyer,  for  plaintiff. 

James  G.  Hatz  and  George  R.  Barnett,  for  defendants. 

Wickersham,  J.,  April  7,  1922. 

This  case  comes  before  us  upon  a  motion  for  judgment  for 
want  of  a  sufficient  affidavit  of  defense  and  therefore  all  the 
relevant  allegations  therein  must  be  taken  to  be  true.  There- 
from it  appears  that  some  time  in  the  month  of  July,  1917, 
Alberta  Albright  came  to  the  home  of  the  defendant  in  the 
City  of  Harrisburg  bringing  with  her  a  tin  box  which  she 
handed  to  the  defendant  saying:  "Keep  this  for  me.     It  will 
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be  safer  with  you  than  in  my  house."  The  box  was  locked 
at  the  time  of  its  delivery  to  the  defendant,  the  said  Alberta 
Albright  retaining  the  key ;  nothing  was  said  by  her  as  to  the 
contents  of  the  box. 

In  September,  1919,  the  said  Alberta  AJbright  visited  the 
defendant,  asked  for  the  box  which  was  delivered  to  her, 
which  she  opened,  and  took  therefrom  some  pieces  of  jewelry. 
She  then  locked  the  box  and  redelivered  it  to  the  defendant. 

Some  time  in  the  month  of  September,  1920,  the  said  Al- 
berta Albright  ag^in  visited  the  home  of  the  defendant  and 
said  to  her:  "Bertha,  you  remember  that  box  I  gave  you.  In 
case  anything  happens  to  me  you  break  it  open  and  you  take 
the  first  choice  of  pins  and  your  mother  the  second,  and  the 
remaining  jewelry  divide  in  lots  as  you  see  fit  for  Myron's 
children.  There  is  also  a  little  money  in  the  box  which  you 
divide  equally  among  yourself  and  Myron's  children.  You 
know  their  father  is  dead  and  they  are  in  the  Moosehart 
Home  in  Illinois  and  I  feel  that  I  would  like  to  do  a  little 
more  for  them  than  the  rest.  The  rest  will  have  plenty  with- 
out that." 

Some  two  months  after  this  conversation,  to  wit,  on  the 

day  of  November,  1920,  the  said  Alberta  Albright  made 

her  last  will  and  testament,  in  which,  after  making  numerous 
specific  bequests  she  bequeathed  all  the  rest,  residue  and  re- 
mainder of  her  estate,  whatsoever  kind  and  wheresoever  situ- 
ate, to  her  nieces  and  nephews  (naming  them  therein)  share 
and  share  alike,  and  in  said  last  will  and  testament  she  ap- 
pointed the  plaintiflFs  the  executors,  which  will  was  probated 
and  letters  testamentary  issued  thereon  January  6,  1921. 

The  said  Alberta  Albright  died  January  2,  1921,  and  there- 
after the  defendant  broke  open  the  box  and  found  therein  cer- 
tain jewelry  and  four  certificates  of  deposit  in  the  West  End 
Trust  Company  of  Philadelphia  of  the  face  value  of  $2,900.00. 
The  defendant  notified  William  Albright,  one  of  the  executors 
named  in  the  will  of  the  said  Alberta  Albright,  that  the  box 
was  in  her  possession  and  furnished  him  with  a  schedule  of 
its  contents,  but  she  refused  to  surrender  the  said  box  or  its 
contents  to' the  plaintiff;  whereupon  they,  the  said  plaintiffs, 
caused  to  be  issued  from  this  court  a  writ  of  replevin  to  re- 
cover the  possession  of  said  four  certificates  of  deposit.  After 
the  service  of  said  writ  of  replevin  the  defendant  surrendered 
the  said  certificates  of  deposit  to  the  executors  named  in  the 
will  of  the  said  Alberta  Albright  but  she  still  has  in  her  pos- 
session said  box  and  the  jewelry  therein  contained. 

The  plaintiffs  filed  their  statement  of  claim  August  20, 
1921,  alleging  that  the  decedent.   Alberta   Albright,   at   the 
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time  of  her  death,  was  the  owner  of  said  four  certificates  of 
deposit  which  were  in  the  possession  of  the  defendant,  and 
which  were  recovered  from  her  by  the  said  writ  of  replevin, 
and  alleging  that  this  action  is  brought  to  determine  the 
plaintiff's  right,  title  and  right  of  possession  in  and  to  the 
said  certificates  in  the  said  writ  and  in  said  statement  de- 
scribed, and  for  which  the  plaintiffs  claim  judgment  that  the 
same  shall  be  adjudged  their  property.  The  defendant  filed 
her  affidavit  of  defense  January  30,  1922,  alleging  her  title  to 
said  four  certificates  to  be  supported  by  the  facts  substan- 
tially as  we  have  above  stated  them,  which  affidavit  of  defense 
the  plaintiffs  claim  is  insufficient  in  law  to  sustain  a  judgment 
in  favor  of  the  defendant,  and  move  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense  for  the  reasons : 

(1)  That  the  facts  as  pleaded  by  the  defendant  do  not 
constitute  a  gift  inter  vivos; 

(2)  That  the  facts  as  pleaded  by  the  defendant  do  not 
constitute  a  gift  causa  mortis; 

(3)  That  the  disposition  of  the  property,  if  testamentary 
in  its  character,  is  void  as  a  non-cupative  will  and  no  attempt 
has  been  made  to  prove  it  as  such.  If  it  was  a  testamentary 
disposition  it  is  revoked  by  the  later  will  of  the  decedent. 

(4)  That  in  any  event  any  gift  of  the  securities  was  in- 
valid because  it  is  incomplete,  the  certificates  not  having 
been  endorsed. 

It  is  not  seriously  contended  by  counsel  for  the  defendant 
under  the  admitted  facts  alleged  in  the  affidavit  of  defense 
that  a  gift  causa  mortis  has  been  established.  The  conversa- 
tion between  Alberta  Albright  and  the  defendant  occurred 
in  September,  1920,  at  which  time  there  is  no  allegation  that 
the  said  Alberta  Albright  was  in  ill  health.  A  mere  gift  made 
in  prospect  of  death  and  professing  to  pass  to  the  donee  all 
of  the  property  of  the  decedent  consisting  of  wearing  apparel, 
a  promissory  note,  a  book  of  deposit  in  a  savings  fund  so- 
ciety, etc.,  to  take  effect  after  death  is  not  valid  as  a  donatio 
causa  mortis  whether  accompanied  by  delivery  or  not :  Head- 
ley  vs  Kirby,  18  Pa.  326;  but  there  is  no  suggestion  in  the 
affidavit  of  defense  that  there  was  a  gift  made  in  this  case  "in 
prospect  of  death,"  and  therefore  the  donor  not  being  in  her 
last  illness  or  in  periculo  mortis,  a  claim  that  this  was  a  do- 
natio causa  mortis  cannot  be  sustained:  Gourley  vs  Linsen- 
bigler,  51  Pa.  345;  McHale,  Administratrix,  vs  Toole,  et  al., 
258  Pa.  293. 

Do  the  facts  pleaded  by  the  defendant  support  her  claim 
that  there  was  here  a  gift  inter  vivos?  A  gift  is  a  voluntary 
transfer  of  a  chattel  completed  by  delivery  of  possession.     It 

\ 
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is  the  fact  of  delivery  that  converts  the  unexecuted  and  re- 
vocable purpose  into  an  executed  and  therefore  irrevocable 
contract:  Cooper's  Estate,  263  Pa.  37. 

"A  gift,"  says  Mr.  Justice  Williams,  in  Walsh's  Appeal, 
122  Pa.  177,  "is  more  than  a  purpose  to  give,  however  clear 
and  well  settled  that  purpose  may  be.  It  is  a  purpose  exe- 
cuted. It  may  be  defined  as  a  voluntary  transfer  of  a  chattel 
completed  by  the  delivery  of  possession.  It  is  the  fact  of  de- 
livery that  converts  the  unexecuted  and  revocable  purpose 
into  an  executed  and  therefore  irrevocable  contract.  *  *  * 
There  must  be  a  purpose  to  give;  this  purpose  must  be  ex- 
pressed in  words  or  signs;  and  it  must  be  executed  by  the 
actual  delivery  of  the  thing  given  to  the  donee  or  some  one 
for  his  use.  In  every  valid  gift  a  present  title  must  vest  in 
the  donee  irrevocably.  In  the  case  of  money  on  deposit  or 
loaned  out  the  certificate  of  deposit  or  bill,  note  or  bond  may 
be  delivered  properly  endorsed  and  it  will  confer  on  the 
donee  an  absolute  title  of  the  fund  represented  by  it,  but  if 
there  remains  something  for  the  donor  to  do  before  the  title 
of  the  donee  is  complete,  the  donor  may  decline  further  per- 
formance and  resume  his  own";  per  Stewart,  J.,  in  Cooper's 
Estate,  supra,  page  46;  McHale,  Administratrix,  vs  Toole  et 
al.,  258  Pa.  293;  Flanagan  vs  Nash,  185  Pa.  45;  Sisco's  Es- 
tate, 63  Pa.  Superior  Court  Reports,  147-149. 

Measured  by  the  rule  that  to  establish  a  gift  inter  vivos 
there  must  exist  more  than  a  purpose  to  give,  which  purpose 
must  be  expressed  in  words  or  signs,  and  must  be  executed 
by  the  actual  delivery  of  the  thing  given  to  the  donee  so  as 
to  vest  a  present  title  in  the  donee  irrevocably,  the  facts  al- 
leged in  the  affidavit  of  defense  utterly  fail  to  establish  such 
a  gift  on  the  part  of  the  donor,  Alberta  Albright;  there  re- 
mained something  for  the  donor  to  do  before  the  title  of  the 
donee  was  complete,  to  wit:  to  endorse  the  certificates  of  de- 
posit and  to  surrender  the  key  to  the  box  in  which  they  were 
enclosed  to  the  donee,  the  defendant ;  therefore  her  claim  that 
these  certificates  of  deposit  were  given  to  her  by  the  donor  is 
not  sustained  by  the  authorities  above  quoted,  and  other  au- 
thorities which  we  will  now  proceed  to  examine. 

In  the  matter  of  the  estate  of  Elizabeth  Hemphill,  180  Pa. 
87,  the  facts  were  to  some  extent  similar  to  those  at  bar.  The 
testatrix  had  some  valuable  securities  together  with  poetry 
and  other  papers  in  two  boxes  which  it  was  claimed  she  pre- 
sented to  the  claimant,  her  sister,  in  the  following  words: 
"There,  Caroline,  are  those  two  boxes  and  you  have  not  taken 
them  home  with  you ;  I  wish  you  would  write  your  name  on 
them."    At  another  place  the  claimant  testified,  "She  said  she 
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wished  me  to  have  them ;  they  were  for  me.  Some  of  the  con- 
tents of  the  boxes  she  told  me.  Of  course  she  did  not  go  into 
the  details  as  to  all  they  contained.  *  *  *  She  told  me 
that  poetry  was  in  one  box  and  she  told  me  many  other 
things;  various  papers,  she  did  not  say  what,  but  a  copy  of 
her  will  I  would  find  in  the  tin  box."  Commenting  upon  this 
testimony  it  was  said  by  Ashman,  J.,  page  90: 

"Assuming  that  the  decedent's  wish  that  the  claimant 
would  take  the  boxes  accompanied  by  the  directions  to  the 
servant  to  hand  them  after  her  death  to  the  claimant  together 
constituted  a  completed  gift,  and  assuming  further,  as  a  legal 
inference,  what  the  witness  did  not  say  was  cleverly  expressed 
by  the  testatrix  that  the  gift  of  the  boxes  was  meant  to  carry 
with  it  the  contents,  the  pertinent  inquiry  remains  whether 
the  testatrix  knew  the  contents  herself.  On  this  vital  point 
the  claimant  could  only  affirm  that  the  decedent  told  her  of 
the  articles,  'poetry,  and  various  papers,  she  did  not  say 
what,'  and  with  incomparable  simplicity  she  added,  'of  course, 
she  did  not  go  into  details  as  to  all  they  contained.'  Yet 
some  of  those  details  which  'of  course,'  were  too  trivial  to  be 
mentioned  in  the  same  breath  with  the  poems  were  first  class 
securities  worth  $30,000  at  par,  and  all  or  nearly  all  of  them 
commanding  premiums." 

Now  the  claimant  in  the  case  at  bar  contends  that  the 
testatrix  told  her  in  case  anything  happened  to  her  to  break 
open  the  box,  select  a  pin,  allow  her  mother  to  select  another 
pin,  and  then  divide  the  jewelry  in  the  box;  she  then  stated, 
"There  is  also  a  little  money  in  the  box  which  you  divide 
equally  among  yourself  and  Myron's  children."  Can  it  be 
said  with  any  reason  that  four  certificates  of  deposit  of  the 
face  value  of  $2,900.00,  together  with  accrued  interest  for 
many  years  could,  by  the  greatest  stretch  of  the  imagination, 
be  construed  to  mean  "a  little  money"?  It  is  further  argued 
by  counsel  very  earnestly  that  because  the  testatrix  did  not 
mention  these  securities  in  her  last  will  and  testament  made 
about  two  months  after  said  conversation  with  regard  to  the 
contents  of  the  box  was  supposed  to  have  taken  place,  that 
therefore  she  had  conscious  knowledge  that  she  had  already 
disposed  of  the  contents  of  the  box.  Are  we  to  believe  that  a 
testatrix  who  was  so  careful  as  to  enumerate  in  her  will  how 
all  of  her  property  was  to  be  divided,  naming  a  long  list  of 
her  nieces  and  nephews  who  were  to  receive  the  residue  of 
her  estate,  would  have  omitted  all  mention  of  a  fortune  in 
securities,  when  she  intended  to  make  a  gift  of  them  equally 
with  the  defendant  and  some  of  her  other  nephews?  We  do 
not  think  this  contention  is  sound  and  that  any  safe  conclu- 
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sion  can  be  deduced  from  the  failure  of  the  testatrix  to  men- 
tion the  above  named  securities  in  her  last  will  and  testament. 

We  do  not  find  anything  in  the  words  used  by  the  testatrix 
as  set  forth  in  the  affidavit  of  defense  which  indicates  her  in- 
tention to  make  a  ^f t  to  the  defendant  then  and  there ;  nor  do 
we  find  by  her  actions  such  an  actual  or  constructive  delivery 
of  said  box  and  its  contents  at  the  same  time  to  Miss  Lenhart 
as  divested  the  donor  of  all  dominion  over  the  subject  and  in- 
vested the  donee  therewith :  Ashman's  Estate,  223  Pa.  543.  It 
appears  that  the  alleged  donor  kept  the  key  of  the  box  in  her 
possession  until  she  died;  that  when  the  box  was  handed  to 
the  defendant  it  was  accompanied  with  the  words,  "Keep  this 
for  me."  And  lastly,  defendant  was  instructed  by  said  Al- 
berta Albright  two  months  before  she  made  her  last  will  and 
testament,  that  she,  the  defendant,  should  break  open  the  box 
if  anything  happened  to  the  said  donor,  and  dispose  of  some 
jewelry  in  the  said  box  and  divide  a  little  money ;  but,  as  we 
have  stated,  the  key  remained  in  the  hands  of  the  donor  and 
there  does  not  appear  to  be  anything  in  the  record  to  show 
that  the  donor  could  not  at  any  time  have  demanded  and 
taken  again  into  her  own  custody  the  said  box.  Furthermore, 
the  said  certificates  of  deposit  were  not  endorsed  and  there 
remained  something  for  the  donor  to  do  before  the  title  of  the 
donee  to  said  certificates  of  deposit  was  complete:  Cooper's 
Estate,  supra.  We  do  not  think  the  facts  alleged  in  the  affi- 
davit of  defense  establish  a  gift  from  Alberta  Albright  to  the 
defendant  inter  vivos. 

Nor  can  the  disposition  of  the  property  found  in  this  box 
by  the  defendant  be  testamentary  in  character.  It  is  void  as 
a  non-cupative  will,  and,  if  intended  to  be  a  testamentary  dis- 
position, it  is  revoked  by  the  will  of  the  decedent. 

We  have  made  a  very  careful  examination  of  the  many  au- 
thorities relied  upon  by  counsel  for  the  defendant  and  cited 
in  their  briefs,  a  few  of  which  we  will  review  very  briefly. 
Generally  the  authorities  to  which  we  have  be^n  referred 
have  been  decided  upon  the  facts  proven  in  each  particular 
case;  but  after  examining  the  legal  principles  involved  we 
find  they  are  in  harmony  with  the  cases  to  which  we  have 
referred.  It  was  argued  very  strongly  that  Commonwealth 
vs  Compton,  37  Pa.  138,  was  controlling.  Particular  mention 
was  made  of  a  sentence  in  the  opinion  of  Mr.  Justice  McCol- 
lum  on  page  147  wherein  he  says :  "But  a  certificate  of  deposit 
is  a  subsisting  chose  in  action  and  represents  the  fund  it  de- 
scribes as  in  case  of  notes,  bonds,  and  other  securities,  so  that 
delivery  of  it  as  a  gift  constitutes  an  equitable  assignment  of 
the  money  for  which  it  calls."    This  is  undoubtedly  true ;  but 
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counsel  overlooked  the  language  of  the  fourth  syllabus  in  this 
case  wherein  it  is  held: 

**Where  it  is  apparent  from  the  evidence  that  an  absolute 
and  present  gift  of  non-negotiable  securities,  ♦  ♦  ♦  is  in- 
tended, a  gift  of  them,  valid  against  a  volunteer,  may  be  made 
by  delivery  to  the  donee  without  assignment  or  indorsement 
in  writing,  and  without  compliance  with  the  forms  required 
by  the  corporation/' 

What  evidence  do  we  have  in  the  case  at  bar  that  there  was 
"an  absolute  and  .present  gift*'  of  the  certificates  of  deposit 
which  the  decedent  left  with  the  defendant  locked  in  her  tin 
box,  the  key  remaining  in  custody  and  charge  of  the  decedent 
herself? 

In  Jacques  vs  Fourthman,  137  Pa.  428,  also  strongly  relied 
upon  by  counsel  for  the  defendant,  there  was  evidence  of  a 
g^ft  which  the  Supreme  Court  held  should  have  gone  to  the 
jury.  What  relevant  evidence  of  a  gift  appears  m  the  facts 
stated  by  the  defendant  in  her  affidavit  of  defense  which 
could  be  submitted  to  a  jury  if  this  case  went  on  trial?  We 
are  unable  to  discover  any  statement  therein  contained  which 
could,  under  the  pleadings  in  this  case,  be  admissible  to  sus- 
tain the  defendant's  contention. 

Hani  vs  Germania  Life  Insurance  Company,  197  Pa.  276, 
decides  that  a  parol  gift  may  be  made  of  a  policy  of  life  in- 
surance by  a  physical  delivery  of  the  policy.  In  that  case  the 
mother  presented  a  policy  of  life  insurance  to  her  daughter, 
the  delivery  of  which  was  proven  by  two  disinterested  wit- 
nesses. It  was  also  proven  by  the  declaration  of  the  donor 
made  in  the  hearing  of  another  witness  after  the  delivery  of 
the  said  policy  to  her  daughter.  Her  intention  as  to  the  cus- 
tody of  and  property  in  said  policy  was  clear  and  free  from 
doubt. 

Funston  vs  Twining,  202  Pa.  88,  holds  that  where  one  per- 
son gives  to  another  the  principal  of  a  mortgage  debt  and 
delivers  at. the  same  time  the  bond  and  mortgage  securing 
the  debt,  the  gift  is  not  rendered  invalid  by  the  fact  that  the 
donor  says  to  the  donee  at  the  time  of  the  delivery  of  the 
papers :  "All  I  ask  is  that  you  pay  me  four  per  cent,  interest 
while  I  live  and  then  it  is  yours  when  I  die." 

The  facts  in  the  Estate  of  Joseph  Wise,  182  Pa.  168, 
strongly  relied  upon  by  counsel  for  "the  defendant  to  sustain 
her  contention,  differ  very  materially  from  the  facts  alleged  in 
the  affidavit  of  defense  in  the  case  at  bar.  The  decedent  knew 
what  was  in  the  box;  he  took  the  notes  out,  looked  them  over, 
put  them  back  in  the  box,  handed  them  to  his  wife,  and  told 
her  everything  was  hers.    "He  said  it  was  all  hers,  they  had 
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worked  hard  for  it,  and  it  was  his  wife's."  This  fact  was 
proven  by  several  witnesses.  The  box  was  given  to  the  wife 
and  was  kept  by  her  in  the  bureau  drawer.  The  decedent  did 
nothing  in  his  lifetime  to  show  that  he  in  any  way  retained 
the  custody  of  the  box  or  its  contents,  while  in  the  case  at 
bar  the  decedent,  during  her  life  time,  kept  the  key  of  the  box, 
and  two  months  after  the  declarations  were  made  which  are 
set  forth  in  the  affidavit  of  defense,  she  made  her  last  will  and 
testament  disposing  of  her  property. 

We  do  not  find  anything  in  the  facts  upon  which  the  above 
quoted  decisions,  or,  in  the  facts  upon  which  the  decisions  in 
other  cases  referred  to  us  by  counsel  for  the  defendant,  were 
based  which  can  have  any  controlling  authority  in  the  case 
we  are  here  to  decide. 

We  think  the  facts  relied  upon  by  the  defendant,  as  set 
forth  in  her  affidavit  of  defense  to  establish  title  to  the  prop- 
erty left  in  her  custody  by  the  decedent  fail  to  establish 
either  a  gift  to  her  inter  vivos  or  a  donatio  causa  mortis.  We 
therefore  direct  that  judgment  be  entered  in  favor  of  the 
plaintiffs  and  against  the  defendant  for  want  of  a  sufficient 
affidavit  of  defense. 


International  Harvester  Company  of  America  vs 

Hugh  W.  Norris 

Contracts — Bailment— Rescession — Reasonable  time. 

Unless  there  is  fraud  or  deceit  in  the  procurement  of  a  written 
contract  of  bailment,  the  bailee,  if  he  wishes  to  rescind,  must  rescind 
in  accordance  with  the  provisions  of  the  written  contract. 

If  the  time  and  manner  of  rescission  are  not  definitely  fixed  in  a 
written  contract  of  bailment,  or  if  its  provisions  in  this  respect  have 
been  waived  by  the  bailor  for  an  indefinite  time,  the  bailee,  if  he 
desires  to  rescind,  must  rescind  within  a  reasonable  time;  what  is  a 
reasonable  time,  when  the  facts  are  not  in  dispute  is  a  question  of 
law  to  be  determined  bv  the  court. 

Oral  agreements  made  before  the  execution  of  a  written  agree- 
ment are  merged  into  it.  Oral  agreements  made  subsequent  to  the 
execution  of  a  written  agreement  must  be  supported  by  a  consider- 
ation. 

Rule  to  open  judgment.  C.  P.  Dauphin  County,  No.  253, 
September  Term  1921. 

John  R.  Geyer,  for  plaintiff. 

John  C.  Nissley  and  Arthur  H.  Hull,  for  defendant. 

Fox,  J.,  (May  28,  1922. 

Upon  the  petition  of  the  defendant  a  rule  was  granted  upon 
the  plaintiff  to  show  cause  why  the  judgment  which  was  en- 
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tered  in  the  amount  of  $820.,  with  interest  from  October  18, 
1921,  upon  a  lease,  should  not  be  opened  and  the  defendant 
let  into  a  defense,  to  which  an  answer  was  filed  by  the 
plaintiflF;  depositions  were  taken  on  behalf  of  the  defendant 
and  plaintiff.  On  the  2Sth  day  of  April,  1921,  the  plaintiff 
and  the  defendant  entered  into  a  written  agreement  designated 
as  an  **order  lease"  for  a  Federal  three  and  one-half  ton  truck 
with  a  cab  top,  hydraulic  hoist  and  body ;  to  be  delivered  upon 
the  signing  and  filing  of  the  agreement  or  to  be  shipped  on 
or  about  April  28,  1921.  The  lease  provides  that  the  lessee, 
the  defendant,  was  to  pay  $1500.00,  $25.00  at  the  time  the 
lease  was  executed ;  $475.00  on  delivery  of  the  truck  and  the 
balance  in  monthly  instalments  of  $100.00  each  from  the  date 
of  delivery.  It  further  provides  that  upon  the  surrender  and 
the  return  of  the  truck  and  payment  of  all  of  the  instalments 
of  rent,  and  full  compliance  with  the  conditions  of  the  lease, 
the  defendant  should  have  the  right  of  option  for  ten  days 
thereafter  to  purchase  the  said  truck  for  one  dollar;  where- 
upon the  lessor  upon  the  request  of  the  lessee  should  execute 
and  deliver  to  the  lessee  a  good  and  sufficient  bill  of  sale  for 
the  truck.  It  was  a  bailment  lease.  On  the  back  of  the  "order 
lease''  is  what  is  designated  "warranty  and  agreement."  It 
refers  to  machines  and  parts  and  provides  that  the  lessee 
shall  give  the  machine  a  fair  trial  within  three  days  after 
first  using  the  same,  and  if  it  then  fails  to  work,  with  proper 
handling,  lessee  may  return  the  same  to  the  lessor  within 
three  days  after  the  trial,  and  that  lessor  should  then  be 
allowed  a  reasonable  time  to  have  a  competent  man  examine 
it  and  remedy  the  trouble,  and  if  the  machine,  as  adjusted  or 
repaired,  fails  to  fulfill  the  warranty,  the  lessee  shall  decide 
at  once  whether  to  accept  it  as  it  is  under  the  lease  or  return 
it  and  have  his  payment  or  rental  refunded,  and  if  he  elects  to 
return  it,  he  shall  give  immediate  written  notice  to  the  lessor, 
tender  back  the  machine  at  the  place  where  delivered  to  him 
and  request  the  refund  of  the  payments.  Failure  to  give  such 
notice  or  the  use  of  the  machine  for  more  than  five  days  or 
continued  retention  of  possession  shall  be  considered  an  un- 
conditional acceptance,  and  fulfillment  or  waiver  of  this  war- 
ranty and  no  assistance  rendered  by  the  lessor  in  operating 
any  machine  or  in  remedying  any  actual  or  alleged  defects, 
either  before  or  after  said  trial  period,  shall  waive  or  excuse 
failure  by  the  lessee  to  comply  with  said  conditions  or  en- 
large the  lessor's  warranty  or  liability  in  any  way.  It  also 
provides  that  no  agent  of  the  lessor  has  any  authority  to  alter 
or  add  to  the  printed  warranty  and  agreement,  either  before 
or  after  signing  the  lease  or  to  waive  compliance  therewith 
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at  any  time  and  the  lessee  understands  and  agrees  that  there 
are  no  oral  or  implied  warranties,  and  that  said  machine  or 
machines  are  leased  subject  to  the  above  printed  warranties 
and  no  other. 

The  defendant  now  seeks  to  have  the  judgment  opened, 
giving  as  his  reason  why  this  should  be  done,  that  the  truck 
did  not  work  satisfactorily,  which  the  lessor  had  warranted 
it  to  do,  and  that  he  returned  it  to  the  plaintiff. 

It  appears  from  the  depositions  taken  that  the  truck  was 
a  second  hand  truck,  and  so  known  to  the  defendant  at  the 
time  the  bailment  lease  was  made.  The  plaintiff  was  not  the 
manufacturer  of  the  Federal  truck,  but  dealt  to  some  extent 
in  the  exchange  and  sale  of  second  hand  trucks;  the  plaintiff 
demonstrated  the  machine  to  the  defendant  for  two  days, 
prior  to  the  execution  of  the  lease.  The  defendant  testified  he 
saw  the  demonstrations;  that  he  saw  during  the  first  and 
second  demonstrations  that  the  truck  did  not  operate  very 
well ;  that  the  agent  of  the  plaintiff  told  him  there  was  some- 
thing in  the  caAuretor ;  that  he  took  an  auto  mechanic  with 
him  to  examine  the  truck  before  he  entered  into  the  contract ; 
that  he  desired  and  requested  that  a  body  be  placed  on  the 
truck,  which  was  done  before  he  eexcuted  the  judgment  notes 
for  $1,000.,  which  delayed  the  delivery  of  the  truck  until  May 
18,  1921.  He  also  testified  that  he  saw,  during  the  demon- 
strations, that  the  machine  did  not  pull  very  successfully;  the 
bolts  in  the  rear  of  the  truck  did  not  stay  in;  the  emergency 
brake  did  not  hold;  the  foot  brake  did  not  work  well;  that 
oil  leaked  from  the  pipes,  and  that  the  hoist  did  not  work 
satisfactorily. 

The  defendant  has  called  several  witnesses  who  testified 
that  they  heard  the  agent  of  the  plaintiff  say  to  the  defend- 
ant that  he  guaranteed  the  truck  to  work  and  that  if  it  did 
not  work  satisfactorily,  the  defendant  could  return  it  to  the 
plaintiff.  This,  however,  is  denied  by  the  agent  of  the  latter. 
The  time  when  the  witnesses  heard  this  is  not  definitely  fixed, 
but  it  does  not  matter  much  when  it  was,  for  if  it  was  before 
the  execution  of  the  written  contract,  it  was  merged  therein, 
if  after,  it  would  not  be  binding  on  the  plaintiflF,  for  the 
reason  that  no  consideration  is  shown  for  this  subsequent 
promise,  nor  is  it  shown  that  the  agent  had  authority  to  bind 
the  plaintiff  in  this  way,  but  on  the  contrary  the  written  lease 
in  plain  language  says  he  has  no  such  authority. 

The  truck  was  delivered  on  the  18th  day  of  May,  1921,  and 
the  notes  were  then  given. 

The  defendant  retained  and  operated  the  machine,  having 
previously  seen  demonstrations  on  two  days;  thereafter  took 
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it  to  the  plaintiff  and  had  some  repairs  made  upon  it,  and  the 
plaintiff  sent  to  the  defendant  a  bill  for  these  repairs,  whether 
or  not  this  bill  was  paid  by  the  defendant  to  the  plaintiff  is 
not  shown.  The  defendant  made  a  payment  of  one  note  of 
$100.00  on  June  18,  1921,  and  another  on  July  18,  1921,  having 
used  the  truck  all  of  this  time  from  the  date  of  delivery,  May 
18,  to  July  25,  1921.  On  July  21,  1921,  he  first  notified  the 
plaintiff  in  writing  that  the  truck  did  not  work  satisfactorily. 
He  testified  that  he  had  previously,  verbally  informed  the 
agent  of  the  plaintiff  to  the  same  effect,  but  in  this  letter  he 
writes  "to  inquire  whether  or  not  you  will  take  this  truck 
back,"  to  which  letter  on  July  25,  1921,  the  plaintiff  replied 
that  it  would  not  take  the  truck  back.  Whereupon  the  de- 
fendant, about  a  week  later,  through  one  of  his  workmen, 
without  further  notice,  took  the  truck  to  or  near  the  premises 
of  the  plaintiff  and  left  it  there. 

The  plaintiff  receiving  no  payments  after  July  18,  1921^  en- 
tered judgment  on  the  lease  on  the  20th  day  of  October,  1921 
and  issued  an  execution  thereon. 

We  find  from  the  depositions  taken,  that  at  the  time  of  the 
delivery  of  the  truck,  and  at  which  time  the  notes  were  exe- 
cuted, the  defendant  was  aware  of  most  if  not  all  of  the  defects 
in  the  truck  of  which  he  testified  in  the  depositions.  He  knew 
that  the  body  of  the  truck  was  shorter  than  the  chassis ;  that 
the  truck  did  not  pull  well,  that  bolts  were  loose  in  the  rear 
of  the  truck ;  that  the  emergency  brake  did  not  hold  well ;  that 
on  one  occasion  the  foot  brake  failed  to  work;  that  oil  leaked 
from  the  pipes,  and  that  the  operation  of  the  hoist  was  not 
good.  Yet  with  this  knowledge  he  received,  retained  and 
operated  it  for  a  period  of  two  months  or  more,  and  made  two 
monthly  payments  as  they  fell  due.  We  are  of  the  opinion 
that  he  held  the  truck  for  more  than  the  time  fixed  in  the 
contract  for  rescission.  The  contract  was  in  writing,  the  par- 
ties took  notice  of  all  of  its  provisions  and  were  bound  there- 
by, unless  there  was  fraud  or  deceit  in  its  procurement. 
Nothing  of  that  kind  is  alleged  in  the  petition  or  shown  in  the 
depositions,  and  the  defendant  if  he  wished  to  rescind  had  to 
do  so  as  provided  in  the  written  agreement,  and  could  not  vary 
its  terms ;  he  failed  to  rescind  as  provided  therein :  Interna- 
tional Harvester  Co.  vs  Moyer,  17  Luzerne  Legal  Reg.  67. 

But  if  the  time  and  manner  of  rescission  were  not  defi- 
nite or  fixed  in  the  lease  or  if  the  provisions  -in  this  respect 
in  the  lease  had  been  waived  for  an  indefinite  time  by  the 
lessor,  then  he  held  the  truck  longer  than  a  reasonable  time 
in  which  to  examine  and  ascertain  its  quality  and  defects,  if 
any,  and  to  rescind,  and  must  be  deemed  to  have  accepted  the 
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truck  and  to  have  waived  his  right  to  rescind,  within  the 
time  fixed  by  the  contract  or  within  a  reasonable  time  without 
the  contract,  he  could  not  rescind  when  he  attempted  to  do 
so  on  July  21,  1921,  without  the  lessor's  consent,  which  he 
did  not  have. 

In  the  case  of  Baltimore  Brick  Co.  vs  Coyle,  18  Pa.  S.  C. 
page  190,  the  court  said : 

"When  the  defendant  received  these  goods  their  color  was 
openly  visible,  there  was  a  full  opportunity  to  inspect  and 
it  was  his  duty  then  and  there  to  pass  upon  any  question  in- 
volving their  quality,  which  was  clearly  apparent.  'After  the 
actual  reception  of  goods,  and  the  lapse  of  a  reasonable  time 
to  examine  them  and  to  ascertain  their  quality,  the  buyer  will 
be  deemed  to  have  accepted  them,  unless  he  then  promptly 
exercises  his  right  to  reject  them.  This  right  must  be  exer- 
cised not  only  promptly  but  unequivocally  ♦  ♦  *  j^g 
soon  as  goods  are  accepted,  the  title  passes  to  the  buyer,'  and 
if  there  was  no  fraud  or  deceit  in  the  sale,  he  cannot  there- 
after, revest  title  in  the  seller  without  the  latter's  consent. 
It  follows  that  after  full  acceptance,  especially  if  it  be  under 
circumstance  from  which  a  waiver  of  strict  performance  on 
the  part  of  the  seller,  may  be  found,  the  buyer  is  not  at  liberty 
when  sued  for  the  price,  to  avoid  the  contract  in  toto."  See 
also  Tete  Bros,  vs  Eshler,  11  Pa.  S.  C,  page  224;  Morse  vs 
Arnfield,  IS  Pa.  S.  C,  page  140;  Hansell  vs  Downing,  17  Pa. 
S.  C,  page  235 ;  Bair  vs  Ford  China  Co.,  App.  26  Pa.  S.  C.  374. 

In  the  case  of  Morgan  vs  McKee,  11  Pa.  page  228,  the  court 
said :  "It  was  their  duty  to  act  promptly  on  the  occurrence 
or  discovery  of  the  breach,  and  if  they  were  guilty  of  undue 
delay,  they  must  be  regarded  as  having  waived  their  right 
to  rescind  and  elected  to  treat  the  contract  as  still  subsisting. 
*  *  *  They  were  bound  to  make  their  election  within 
a  reasonable  time ;  and  what  is  reasonable  time  or  undue  de- 
lay where  the  facts  are  not  disputed,  is  a  question  of  law  to 
be  determined  by  the  court:  Leaming  vs  Wise,  73  Pa.  173. 
Reasonableness  in  such  cases  belongeth  to  the  knowledge  of 
the  law,  and  is  therefore  to  be  decided  by  the  Justices,  1  Tho. 
Coke  Litt.  644  (52b).'' 

If  there  was  no  actual  warranty  neither  would  there  be 
an  implied  warranty  in  this  case,  the  truck  was  leased  on 
inspection  by  the  lessee;  his  means  of  knowledge  were  equal 
to  those  of  the  lessor.  In  such  case  caveat  emptor  is  the  rule 
of  law:  Jackson  vs  Wetherill,  7  S.  &  R.  480;  Wetherill  vs 
Neilson,  20  Pa.  448;  Lord  vs  Grow,  39  Pa.,  page  88;  Shisler 
vs  Baxter,  109  Pa.,  page  443;  Livingston  vs  Stevenson,  163 
Pa.,  page  262 ;  Tete  Bros,  vs  Eshler,  Supra. 
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There  is  no  dispute  here  as  to  when  the  defendant  received 
the  truck,  the  length  of  time  he  operated  and  retained  it  and 
the  date  when  he  elected  to  rescind.  We  are  of  the  opinion 
that  the  evidence  shows  that  the  defendant  must  be  regarded 
as  having  accepted  the  truck,  waived  his  right  to  rescind,  and 
treated  the  contract  as  still  subsisting,  until  it  was  too  late  to 
reverse  his  position. 

Neither  could  the  defendant  rely  upon  any  representations, 
promsies  or  warranties  made  by  the  agent  of  the  plaintiff 
after  the  signing  of  the  original  contract  and  without  any  fur- 
ther consideration.  iBy  the  terms  of  the  contract  the  agent 
had  no  power  to  vary  Uiem  and  any  representation  or  promise 
made  subsequent  to  the  contract  without  consideration,  either 
by  the  plaintiff  or  by  his  agent  would  be  invalid.  Hueston, 
appellant  vs  Heyburn,  55  Pa.  S.  C,  page  499.  In  this  case 
the  court  quoted  from  28  Am.  &  Eng.  Encyc.  of  Law  a^  fol- 
lows: "A  warranty,  like  other  contracts,  is  not  valid  unless 
supported  by  a  consideration.  Where  it  is  made  at  the  time 
of  the  sale,  it  is  a  part  of  the  whole  contract,  and  the  price 
paid  for  the  subject  of  the  sale  constitutes  the  consideration 
for  it.  It  is  not  essential  however,  in  such  a  case,  that  the 
representation  or  warranty  be  made  at  the  exact  time  of  the 
sale;  if  it  is  made  at  any  time  before  the  completion  of  the 
contract,  and  so  as  to  form  a  part  of  the  whole  transaction, 
the  price  of  the  thing  sold  will  afford  a  consideration.  But  a 
warranty  made  after  the  sale  is  invalid;  unless  it  has  some 
new  consideration  to  support  it,  the  consideration  already 
given,  i.  e.,  the  price,  is  exhausted  by  the  transfer  of  tlie 
property  in  the  thing  sold,  and  there  is  nothing  to  support 
the  subsequent  waranty,  unless  a  new  consideration  is  given." 

Counsel  for  the  defendant  at  the  argument  placed  much  re- 
liance on  the  case  of  Berwick  Store  Co.,  appellant  vs  Zadyejke 
and  Rapalavicz,  76  Superior,  page  461,  but  we  do  not  think 
that  case  is  applicable  to  the  case  now  under  consideration. 
There  the  agreement  was  for  the  plaintiff  to  deliver  a  "two 
ton  truck."  There  is  nothing  to  show  that  when  the  defend- 
ant received  the  truck  that  he  knew  that  it  was  less  than  a 
two  ton  truck,  and  with  such  knowledge  accepted  it;  nor  is 
there  anything  in  the  case  to  show  that  the  defendant  after 
he  learned  of  the  defect  in  the  truck,  held  and  operated  the 
truck  for  a  period  of  more  than  two  months  before  attempt- 
ing to  rescind  the  contract.  But  on  the  contrary,  an  exam- 
ination of  the  paper  books  shows  that  he  elected  to  rescind 
promptly  upon  the  discovery  of  the  defect;  the  lease  was 
executed  and  the  truck  delivered  on  the  second  day  of  July, 
1918,  and  within  a  few  days  after  that  the  defendant  learned 
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that  the  truck  was  not  a  two  ton  truck  and  would  not  pull 
two  tons,  whereupon  he  at  once  notified  the  plaintiff  of  that 
fact  and  requested  him  to  take  it  back,  when  plaintiff  agreeed 
that  it  would  investigate  and  determine  what  the  trouble  was, 
but  did  not  do  so,  and  the  defendant  returned  the  truck  in 
about  two  weeks  thereafter.  In  the  case  at  bar,  as  we  said 
before,  the  defendant  knew  of  most,  if  not  all  of  the  defects, 
when  he  received  it;  retained  and  operated  it  for  a  period  of 
over  two  months.  There  is  such  a  wide  difference  between 
these  cases  that  the  one  is  not  controlling  of  the  other. 

In  the  case  of  Augustine  vs  Wolf,  215  Pa.,  page  558,  which 
was  repeated  in  Groninger  vs  Acker,  Appellant,  32  Pa.  S.  C, 
page  124,  it  was  held: 

*'The  Court  to  which  an  application  is  made  to  open  judg- 
ment may  judge  the  weight  of  the  evidence  and  the  credibility 
of  the  witnesses,  and  is  not  bound,  even  where  there  is  a 
conflict  of  testimony,  to  send  the  case  to  a  jury.  The  whole 
proceeding  resolves  itself  into  the  exercise  of  a  sound  judi- 
cial discretion." 

We  have  examined  with  care  the  testimony  of  all  of  the 
witnesses,  judged  the  weight  of  the  evidence  and  credibility 
of  the  witnesses,  and  are  of  the  opinion  that  there  is  nothing 
in  the  evidence  that  would  warrant  the  court  in  making  this 
rule  absolute. 

Wherefore  we  decide  that  the  defendant  is  liable  for  its  pay- 
ment, and  the  rule  to  open  judgment  is  discharged  at  the  cost 
of  the  petitioner,  the  defendant  in  the  judgment. 
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Judgment  on  the  whole  record — ^Automobiles — Duty  of  driver — 
Contributory  negligence— Act  of  April  20,  1911. 

In  passing  upon  a  motion  for  judgment  in  favor  of  the  defendant 
upon  the  whole  record,  under  the  Act  of  April  20,  1911,  P.  L.  70,  the 
court  must  assume  the  truth  of  plaintiffs  evidence  and  consider  all 
favorable  inferences  that  can  be  drawn  therefrom. 

Under  the  Act  of  April  20,  1911,  P.  L.  70,  judgment  can  be  entered 
on  the  whole  record  only  where  binding  instruction  should  have  been 
given  to  the  jury. 

It  has  never  been  laid  down  as  an  inflexible  and  unvarying  rule  of 
law  that  the  driver  of  an  automobile  must  keep  his  eyes  constantly 
fixed  on  the  roadbed  and  is  affected  with  notice  of  every  defect  there- 
in which  can  be  detected  by  so  doing;  all  that  is  required  of  him  is  to 
keep  his  eyes  open  and  his  wits  about  him,  and  he  must  look  where 
he  IS  driving.  It  is  the  omission  of  this  plain  duty  which  amounts 
to  negligence  and  bars  recovery  for  the  injury  to  which  it  con- 
tributed. 
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Under  the  Act  of  April  20,  1911,  P.  L.  70,  the  court  cannot  enter 
judgment  upon  the  whole  record  where  there  is  a  conflict  of  testi- 
mony upon  questions  material  to  the  issue;  such  questions  should 
be  submitted  to  another  jury  for  determination. 

Motion  for  judgment  upon  the  whole  record.  C.  P.  Dau- 
phin County,  No.  514  September  Term  IS^O. 

Thomas  S.  Hargest  and  William  M.  Hain,  for  plaintiff. 

John  R.  Geyer,  City  Solicitor,  for  defendant. 

Wickcrsham,  J.,  June  22,  1922. 

The  jury  at  the  trial  of  this  case  having  disagreed,  the 
defendant  made  a  motion  for  judgment  in  its  favor  upon  the 
whole  record  as  provided  in  the  Act  of  April  20th,  1911,  P. 
L.  70. 

In  passing  upon  the  pending  motion  the  court  must  assume 
the  truth  of  plaintiff's  evidence  and  consider  all  favorable 
inferences  that  can  be  drawn  therefrom;  under  the  Act  of 
1911  judgment  can  be  entered  on  the  entire  record  only  where 
binding  instructions  should  have  been  given  to  the  jury: 
Derrick  vs  Harwood  Electric  Company,  268  Pa.  137.  The 
plaintiff  was  driving  his  automobile  along  the  northern  side 
of  Derry  Street  in  the  City  of  Harrisburg,  May  7,  1919,  at 
about  6.30  o'clock  in  the  evening.  The  weather  was  clear  and 
sunshiny,  and  the  street  was  dry.  The  left  front  wheel  of  his 
automobile  struck  a  hole  in  the  street  which  was  about 
eighteen  inches  long,  twelve  or  fourteen  inches  wide,  and 
about  three  inches  deep,  located  about  eighteen  inches  north 
of  the  northern  street  railway  track,  whereupon  his  car  swerv- 
ed to  the  right,  struck  a  tree,  the  car  was  wrecked  and  plain- 
tiff sustained  injuries  about  which  he  complains;  and,  to  com- 
pensate him  for  which,  this  suit  is  brought.  The  nature  and 
extent  of  his  injuries  were  not  seriously  controverted  at  the 
trial. 

The  contention  of  defendant  was,  and  still  is,  that  the  said 
hole  in  the  street  could  have  been  so  easily  and  so  readily 
seen  by  the  plaintiff,  that  it  was  so  palpable  that  to  fail  to 
see  it  amounted  to  such  contributory  negligence  on  the  part 
of  the  plaintiff  which  should  have  moved  the  court,  at  the  trial, 
to  give  binding  instructions  for  the  defendant ;  and,  therefore, 
having  refused  to  so  do,  it  now  becomes  incumbent  upon  us 
to  enter  judgment  in  favor  of  the  defendant  upon  the  whole 
record. 

Counsel  for  the  defendant,  in  his  brief,  calls  attention  to  the 
testimony  of  the  plaintiff  as  found  upon  the  record: —  that 
he  was  driving  a  Hupmobile  roadster,  weighing  about  fifteen 
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hundred  and  twenty-five  pounds;  that  he  was  driving  along 
the  street  normally;  all  at  once  there  was  a  jar,  the  car  swerv- 
ed to  the  right;  that  he  made  a  twist  to  fetch  it  back  but 
could  not;  that  it  appeared  to  be  locked,  immediately  then 
there  was  a  tree  and  the  plaintiff  did  not  remember  anything ; 
that  it  was  a  bright,  sunshiny  day  (N.  T.  p.  6) ;  the  streets 
were  dry ;  that  it  was  a  wide  paved  street  (N.  T.  p.  7)  ;  that  he 
was  looking  ahead ;  that  there  was  no  automobile  between  him 
and  Tihrteenth  Street,  or  any  trolley  car  (N.  T.  p.  39)  ;  that 
there  were  no  people  on  the  street  from  Fourteenth  to  Thir- 
teenth Streets,  although  some  were  standing  on  the  curb  at 
Fourteenth  Street;  that  there  was  nothing  in  the  square  be- 
tween Thirteenth  and  Fourteenth  Street  (N.  T.  p.  39),  and 
nothing  passed  him ;  that  at  the  rate  of  eighteen  miles  an  hour 
he  could  stop  his  car  in  a  car  and  a  half  length  and  that  his 
car  had  a  wheelbase  of  about  one  hundred  inches  (N.  T.  p.  41)  ; 
he  did  not  see  the  hole;  there  was  no  one  in  the  square  be- 
tween him  and  Thirteenth  Street,  and  he  was  looking  ahead ; 
he  had  his  car  under  control  and  he  was  sober  (N.  T.  p.  44). 
It  also  appeared  from  the  testimony  of  the  plaintiff  and  some 
of  his  witnesses  that  the  distance  between  the  hole  and  the 
tree  with  which  his  car  collided  was  variously  estimated 
at  between  eight  and  fifteen  feet;  and  one  of  the  plaintiff's 
witnesses  testified  that  he  saw  the  hole  about  six  or  seven 
weeks  before,  and  right  after,  the  accident;  he  measured  it, 
and  testified  the  bottom  was  rough  like, — small  stones  in  the 
bottom  of  it  (N.  T.  p.  94)),  of  grayish  color,  and  that  "you 
could  see  the  hole  twenty  feet  away  from  it,  that  is,  driving 
a  car,*'  (N.  T.  p.  95). 

It  was  earnestly  argued  by  the  City  Solicitor  that  in  con- 
sideration of  the  above  quoted  testimony — of  all  the  testi- 
mony heard  in  the  case — it  appeared  that  the  plaintiff  was 
guilty  of  contributory  negligence  in  not  seeing  the  hole,  in 
support  of  which  he  referred  to  Lerner  vs  the  City  of  Phila- 
delphia, 221  Pa.  294,  where  it  was  held  that  when  one  aban- 
dons the  use  of  his  natural  senses  for  the  time  being,  and 
chooses  to  walk  over  a  pavement  by  faith  exclusively,  and  is 
injured  because  of  some  defect  in  the  pavement,  he  has  only 
himself  to  blame.  In  this  case  the  plaintiff,  a  woman,  stepped 
into  a  depression  in  a  sidewalk  caused  by  the  displacement 
of  some  bricks ;  there  was  nothing  to  prevent  her  from  seeing 
the  depression,  except  some  passing  people,  and  neither  she 
nor  her  witnesses  testified  that  the  crowd  was  so  great  as 
to  prevent  her  from  seeing  the  defect.  It  seems  to  us  there 
is  a  clear  distinction  between  this  case  and  the  case  at  bar. 
While  it  might  be  quite  easy  for  a  pedestrian  passing  along  a 
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sidewalk  to  see  displaced  bricks  therein  and  avoid  an  accident, 
it  is  quite  another  matter  for  the  driver  of  a  motor  vehicle, 
at  the  very  moderate  rate  of  eighteen  miles  an  hour,  to  see 
a  slight  depression  in  a  paved  street.  Nor  do  we  consider 
the  case  at  bar  ruled  by  Smith  vs  Jackson  Township,  reported 
in  20th  Pa.  Superior  Court  Reports,  page  338,  which  is  also 
relied  upon  by  the  City  Solicitor  of  the  defendant.  It  has 
never  been  laid  down  as  an  inflexible  and  unvarying  rule  of  law 
that  the  driver  of  an  automobile  must  keep  his  eyes  constantly 
fixed  on  the  roadbed  and  is  affected  with  notice  of  every  defect 
therein  which  can  be  detected  by  doing  so ;  all  that  is  required 
of  him  is  to  keep  his  eyes  open  and  his  wits  about  him,  and 
he  must  look  where  he  is  driving.  It  is  the  omission  of  "this 
plain  duty  which  amounts  to  negligence  and  bars  recovery  for 
the  injury  to  which  it  contributed.  Smith  vs  Jackson  Town- 
ship only  decides  that  a  person  who  has  knowledge  of  the 
existence  of  a  hole  in  a  bridge  is  not  relieved  from  the  duty 
of  looking  ahead  by  reason  of  the  fact  that  in  driving  over 
the  bridge  a  few  hours  before  he  had  noticed  that  a  board  had 
been  nailed  over  the  hole.  We  do  not  recall  any  evidence 
offered  to  prove  that  the  plaintiff  in  the  case  at  bar  knew  of 
the  hole  or  depression  in  Derry  Street  which  he  claims  caused 
the  accident. 

There  was  a  conflict  of  evidence  offered  at  the  trial  of  this 
case.  At  the  first  trial  the  plaintiff  testified  that  the  distance 
from  the  hole  to  the  tree  was  from  twenty  to  twenty-five 
feet;  at  the  last  trial  he  estimated  the  distance  to  be  twelve 
feet  (N.  T.  p.  42).  He  did  not  see  the  hole  (N.  T.  p.  44) ;  he 
was  looking  ahead  and  had  his  car  under  control ;  the  car  had 
very  good  brakes  (N.  T.  p.  50).  Dr.  Swiler  testified  he  judged 
the  distance  from  the  hole  to  the  tree  was  eight  feet  (N.  T. 
p.  71).  iWilliam  Hoffman  testified  that  the  distance  from  the 
hole  to  the  tree  was  about  nine  feet  (N.  T.  p.  79).  The  wit- 
ness, Suter,  testified  you  could  see  the  hole  very  plainly  (N. 
T.  p.  85) ;  that  he  saw  it  a  week  before  the  accident  (N.  T. 
p.  86).  The  witness,  Eby,  testified  the  distance  from  the  hole 
to  the  tree  was  between  twenty-five  and  thirty  feet  (N.  T. 
p.  90)  ;  that  the  hole  was  thirteen  inches  one  way,  fifteen  inches 
the  other,  and  either  two  and  a  quarter  or  two  and  three- 
quarters  inches  deep  at  the  center;  he  did  not  know  how  long 
it  had  been  there  but  he  saw  it  a  number  of  times  before  be- 
cause it  was  right  in  front  of  his  house;  if  you  looked  in  the 
direction  of  it  you  could  not  help  seeing  it  (N.  T.  p.  91)  ;  the 
bottom  of  the  hole  was  gray,  it  seemed  that  the  binder  had 
been  removed  and  then  there  was  a  little  of  the  concrete 
gouged  out  by  the  wagons  or  whatever  vehicles  would  be 
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crossing  it ;  the  color  of  the  asphalt  around  the  hole  was  gray- 
ish ;  in  a  measure  there  was  a  difference  in  color  between  the 
surface  of  the  street  and  the  bottom  of  the  hole,  the  hole  was 
darker  than  the  natural  asphalt  (N.  T.  p.  92).  The  witness 
Ferry  hit  the  hole  himself  five  or  six  weeks  before  the  accident 
(N.  T.  p.  93) ;  the  hole  was  eighteen  inches  long,  fourteen 
inches  wide,  and  two  and  three-fourths  inches  deep ;  it  was  of 
a  grayish  color.  The  witness  judged  you  could  see  the  hole 
twenty  feet  away  from  it,  that  is,  driving  in  a  car  (N.  T.  p. 
94).  He  estimated  that  in  a  diagonal  direction  the  hole  was 
twenty  feet  from  the  trees.  Asked  whether  you  could  see 
the  hole,  the  witness  replied,  "Well,  if  you  knew  that  the  hole 
was  there  you  could,  but  when  I  noticed  the  hole  the  first  time 
I  hit  it,"  (N.  T.  p.  95).  The  witness  Barnes  testified  the  hole 
was  twenty-two  inches  north  from  the  northern  rail  of  the 
trolley  company;  that  it  was  twenty-two  inches  long,  fifteen 
inches  wide,  and  two  inches  deep  at  the  deepest  point;  the 
sides  were  worn  down  by  traffic,  they  were  sloping  a  Ihtle 
bit;  he  measured  the  distance  from  the  hole  to  the  tree  and 
found  it  to  be  thirty-one  feet,  six  inches,  and  from  the  hgL^to 
Thirteenth  Street  was  two  hundred  twenty-six  feet  (N.  T.  p. 
109)  ;  the  bottom  of  the  hole  was  the  color  of  concrete,  ce- 
ment; grayish  color;  the  concrete  around  the  hole  was  of  a 
gray,  worn  a  little;  the  hole  wasn't  like  new  (N.  T.  p.  110); 
it  was  worn  down  quite  a  good  bit  (N.  T.  p.  111). 

There  appears  to  be  a  conflict  in  the  testimony  we  have 
quoted  relating  to  the  distance  from  the  hole  in  the  street 
to  the  tree  against  which  the  automobile  collided;  relating 
to  the  width,  the  length  and  depth  of  the  hole;  and  the  diffi- 
culty or  ease  with  which  it  could  or  ought  to  have  been  seen 
by  those  using  the  street.  We  think  this  conflict  in  testimony 
must  be  decided  by  a  jury.  As  we  have  already  stated,  in 
passing  upon  the  record,  we  must  assume  the  truth  of  plaint- 
iff's evidence  and  consider  all  favorable  inferences  that  can 
be  drawn  therefrom ;  so  doing,  the  case  presents  questions 
for  a  jury,  and  the  entry  of  judgment  for  the  defendant  would 
be  error.  Such  judgment  can  be  entered  only  where  binding 
instructions  should  have  been  given  at  the  trial:  Derrick  vs 
Harwood  Electric  Company,  supra;  Duffy  vs  York  Haven 
Water  &  Power  Co.,  233  Pa.  107;  Hobelvs  M.  &  S.  Railway 
and  Light  Company,  233  Pa.  450;  Bradican  et  al  vs  Scranton 
Railway  Co.,  260  Pa.  555. 

This  case  is  not  ruled  by  Bean  vs  The  City  of  Philadelphia, 
260  Pa.  278.  It  there  appeared  that  the  plaintiff  was  injured 
by  driving  into  a  hole  in  the  street  in  broad  daylight,  and  it 
also  appeared  that  he  was  driving  a  horse,  attached  to  a  de- 
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livery  wagon,  at  a  walk,  and  that  the  hole  was  plainly  discern- 
ible for  seventy-five  feet,  and  the  plaintiff  further  testified 
that  he  had  not  looked  at  the  surface  of  the  roadway  for  at 
least  two  minutes  before  the  accident. 

The  Act  of  April  2,  1905,  authorizing  the  entry  of  judg- 
ment non  obstante  veredicto  upon  the  whole  record,  and  the 
Act  of  April  20th,  1911,  authorizing  the  court,  when  a  jury 
has  disagreed,  to  enter  judgment  in  favor  of  the  defendant 
upon  the  whole  record,  are  very  similar  to  each  other;  in  fact 
they  are  almost  identical.  In  passing  upon  the  authority  of 
the  court  under  the  former  Act  in  Schwarz  vs  Glen,  244  Pa. 
519,  it  was  held,  on  a  motion  for  judgment  non  obstante  vere- 
dicto, the  court  cannot  enter  judgment  against  the  verdict 
where  there  is  a  conflict  of  evidence  on  a  material  fact,  or  any 
reason  why  binding  instructions  should  not  be  given;  and  in 
Lindeman  vs  Pittsburgh  Railways  Company,  251  Pa.  489,  it 
was  said  by  Judge  Brown,  sur  defendant's  motion  for  a  new 
trial,  vide  493, — 

**As  already  suggested,  many  lay  and  expert  witnesses  tes- 
tified touching  the  issues  submitted  to  the  jury.  The  credi- 
bility of  their  testimony — all  oral — was  to  be  weighed  by  the 
jury;  Reel  vs  Elder,  62  Pa.  308;  Duflfy  vs  York  Haven  Water 
&  Power  Co.,  233  Pa.  107,  at  p.  110.  Credibility  is  the  touch- 
stone of  testimony  in  the  measure  of  its  weight.  The  weight 
of  testimony  is  that  which  the  jury  determines  after  con- 
sidering the  various  elements  necessarily  entering  into  its 
makeup ;  such  as,  the  manner  and  appearance  of  the  witnesses 
on  the  stand :  their  bias  and  interest  in  the  subject  matter  of 
the  controversy;  the  consistency  and  inconsistency,  contra- 
diction and  variation  in  the  stories  told  by  them ;  and  other 
surrounding  circumstances  giving  it  an  impress  weak  or 
strong,  true  or  false.  Some  testimony  may  be  as  good  as  gold, 
as  genuine  as  a  standard  coin,  and  some,  as  worthless  as  a 
counterfeit.  Testimony  may  bear  the  stamp  of  truth  or  the 
badfre  of  fraud  or  perjury.  Who  is  to  pass  upon  its  value? 
The  jury  alone.  The  court  cannot  invade  the  province  of  the 
jury."    ' 

The  judgment  of  Judg'e  Brown  was  affirmed  by  the  Supreme 
Court  on  the  opinion  of  the  learned  court  below. 

We  are  convinced,  after  a  careful  study  of  the  testimony 
taken  at  the  last  trial  of  this  case,  and  submitted  to  the  jury, 
that  there  is  a  conflict  in  parts  of  such  testimony  material  to 
the  issue,  to  wit :  the  distance  from  the  hole  in  the  street  to 
the  tree  with  which  the  automobile  of  the  plaintiff  collided ; 
whether  the  wheels  of  the  automobile  ever  struck  the  hole — 
a  very  material  witness  having  testified  that  he  followed  the 
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tracks  of  the  plaintiff's  automobile  back  to  the  hole  and  that 
they  did  not  indicate  that  the  wheels  thereof  had  ever  struck 
the  hole;  and  whether  the  hole  could  or  could  not  be  easily 
seen  and  readily  distinguished  by  a  person  driving  upon  the 
street  in  an  automobile.  We  are  governed  by  the  authori- 
ties which  we  have  just  quoted.  We  think  these  questions 
must  be  submitted  to  another  jury  for  its  determination^  and 
therefore  the  motion  of  the  defendant  that  judgment  be  en- 
tered in  its  favor  upon  the  whole  record  is  over-ruled,  and  we 
think  a  new  trial  ought  to  be,  and  is  hereby  granted  to  the 
plaintiff.     Exception  to  defendant. 


In  the  Court  of  Common  Pleas  of  Dauphin  County,  Pennsyl- 
vania. Between  Alfred  F.  Hanna,  Plaintiff,  and  Lykens 
Water  Company,  Defendant. 

Corporations — ^Water  companies — Eminent  domain. 

Whether  a  corporation  has  in  contemplation  the  violation  of  its 
rights  under  its  charter  is  a  matter  for  the  state  and  not  for  the 
court  to  inquire  into. 

An  incorporated  water  company  may  condemn  the  water  of  a 
stream  to  so  much  as  may  be  necessary  for  its  purposes  and  no 
more. 

The  condemning  company  must  determine  in  the  first  instance  what 
its  necessities  are  and  what  volume  of  water  should  be  condemned 
for  its  corporate  purposes. 

When  an  incorporated  water  company  has  never  exercised  its 
right  of  eminent  domain,  but  has  taken  water  from  a  stream  under 
indentures  from  predecessors  in  title,  this  is  nothing  more  than  the 
act  of  a  riparian  owner. 

An  incorporated  water  company,  with  the  right  of  eminent  do- 
.main,  took  water  from  a  stream  and  supplied  it  to  the  public  within 
the  territory  designated  by  its  charter  and  additions  thereto  legally 
made.  It  took  the  water  from  the  stream,  not  under  the  power  of 
eminent  domain,  but  by  virtue  of  indentures  from  predecessors  in 
title.  The  stream  was  the  only  known  source  of  water  supply  for 
the  territory  in  which  the  water  company  was  authorized  to  supply 
water,  and  the  discontinuance  of  the  water  supply  would  have  worked 
great  hardship  to  those  receiving  and  consuming  the  water.  The 
water  company  instituted  proceedings  to  take  water  from  the  stream 
under  its  right  of  eminent  domain.  The  plaintiff,  in  bill  in  equity 
for  an  injunction,  and  his  -predecessors  in  title,  had  permitted  the 
water  company  to  take  water  from  the  stream  and  supply  it  to  the 
public  for  many  years  without  objection  on  the  ground  that  it  had 
not  exercised  its  right  of  eminent  domaint.  Held,  dismissing  plaintiff's 
bill,  that  the  water  company  had  not  lost  its  right  to  take  water  from 
the  stream  under  its  right  of  eminent  domain. 

Bill  in  equity  for  injunction.  C.  P.  Dauphin  County,  No. 
486  Equity  Docket. 

Lewis  M.  Neiffer,  for  plaintiff. 
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Michael  E.  Stroup,  for  defendant. 

Fox,  J.,  June  20,  1922. 

This  proceeding  was  begun  by  a  bill  in  equity,  on  the  part 
of  the  plaintiff,  seeking  to  restrain  the  defendant,  its  officers, 
agents,  employes  and  servants  from  entering  upon,  taking, 
possessing  or  in  any  way  using  the  lands  and  waters  of  plain- 
tiff, and  friMii  proceeding  by  condemnation  under  the  alleged 
right  of  eminent  domain  from  appropriating  or  condemning 
lands  and  waters  belonging  to  the  plaintiff  or  from  tendering  a 
bond  or  having  a  bond  approved  in  condemnation  proceedings. 
The  bill  was  filed  on  the  12th  day  of  December,  1911 ;  the 
defendant  filed  its  answer  on  the  15th  day  of  January,  1912, 
and  a  replication  was  subsequently  filed.  Nothing  further 
seems  to  have  been  done  until  November,  1921,  when  upon 
request  a  hearing  was  fixed  for  November  23,  1921,  at  which 
time  it  appeared  that  both  bill  and  answer  had  been  lost  and 
by  agreement  of  both  sides  a  copy  of  each  of  the  bill  and 
answer,  was  substituted  for  the  original  and  marked  filed. 

No  requests  for  findings  of  fact  or  conclusions  of  law  have 
been  presented  although  on  several  occasions  we  have  made 
request  for  the  same.  However,  so  that  there  may  be  no 
further  delay  in  the  decision  of  a  very  long  delayed  case,  we 
shall  now  proceed  to  dispose  of  it  without  the  requests. 

FINDINGS  OF  FACT. 

1.  Alfred  F.  Hanna,  the  plaintiff  by  descent  from  his  father 
and  deed  dated  the  12th  day  of  October,  1908,  acquired  title, 
and  still  holds  the  same,  to  the  lands  described  in  the  bill; 
through  one  tract  thereof  known  as  the  *Towder  Mill  Tract" 
flow  the  east  and  west  branches  of  Rattling  Creek,  thereon 
merging  and  forming  the  main  stream. 

2.  The  Lykens  Water  Company  was  incorporated  on  the 
20th  day  of  July,  one  thousand  eight  hundred  and  eighty- 
three,  under  the  Act  of  April  29,  1874,  and  its  supplements  for 
the  purposes  of  supplying  pure  water  to  the  borough  of  Lykens 
and  vicinity,  and  has  the  right  of  eminent  domain. 

3.  The  Lykens  Water  Company  was  by  its  charter  author- 
ized to  supply  pulre  water  to  the  borough  of  Lykens  and  vi- 
cinity. 

4.  The  Lykens  Water  Company  was  subsequently  author- 
ized to  supply  water  to  the  public,  in  two  districts  of  Wicon- 
isco  Township,  being  in  the  vicinity  of  Lykens  Borough  and 
adjacent  thereto  in  pursuance  of  the  Act  of  May  21st,  A.  D. 
1901. 
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5.  The  Lykens  Water  Company  has  since  the  20th  day  of 
July,  1883,  supplied  water  to  the  public  in  the  borough  of 
Lykens. 

6.  The  Lykens  Water  Company  has  since  January  13, 
1902,  supplied  water  to  the  public  in  the  first  district  applied 
for  in  Wiconisco  Township. 

7.  The  Lykens  Water  Company  has  since  March  9,  1911, 
supplied  water  to  the  public  in  the  second  district  applied  for 
in  Wiconisco  Township. 

8.  The  Lykens  Water  Company  has  taken  all  of  the  water 
thus  supplied  from  Rattling  Creek  on  the  lands  of  the  plaintiff. 

9.  The  Lykens  Water  Company  never  proceeded  to  exer- 
cise its  right  of  eminent  domain  prior  to  October  10,  1911. 

10.  The  Lykens  Water  Company  has  taken  and  supplied 
water  from  the  land  of  the  plaintiff  under  a  claim  of  right,  by 
virtue  of  an  indenture  made  by  Lykens  Valley  Coal  Company 
to  the  Lykens  Water  Company,  December  23,  1885. 

11.  The  Lykens  Water  Company  has  not  supplied,  nor 
does  it  contemplate  in  its  proceedings  in  eminent  domain  to 
supply  water  to  the  public  beyond  the  territorial  limits  within 
which,  by  its  charter  and  the  law,  it  is  authorized  to  supply 
water. 

DISCUSSION. 

The  principal  questions  involved  in  this  case  are: 

(1).  Is  the  defendant  company  supplying,  and  does  it  con- 
template, in  the  exercise  of  its  right  of  eminent  domain,  to 
supply  water  to  the  public,  beyond  the  territorial  limits  within 
which  it  has  the  right  under  its  charter  and  the  law  to  supply 
water? 

(2).  Are  the  facts  complained  of,  such  as  will  entitle  the 
plaintiff  to  a  remedy  in  equity? 

(1).  As  to  the  first  question,  we  find  that  the  Lykens 
Water  Company  was  incorporated  on  the  20th  day  of  July, 
1883,  in  pursuance  to  the  Act  of  April  29th,  1874,  and  its 
supplements  for  the  purposes  of  supplying  pure  water  to  the 
"borough  of  Lykens  and  vicinity,"  and  that  it  has  been  sup- 
plying water  to  this  borough  since  the  incoropration  of  the 
defendant  company;  that  in  pursuance  of  the  provisions  of 
the  Act  of  21st  of  May,  1901,  it  has  also  been  supplying  water 
to  the  public  in  a  portion  of  Wiconisco  Township,  lying  im- 
mediately north  of  and  adjacent  to  the  borough  of  Lykens. 
This  portion  of  Wiconisco  Township  being  made  up  of  two 
districts,  the  first  and  greater  being  immediately  north  of  and 
adjacent  to  the  borough  and  the  other  immediately  east  of 
the  first  and  adjacent  thereto,  the  two  forming  one  whole  and 
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contiguous  district,   but   having  been  added   separately   and 
upon  two  different  applications. 

The  Water  Company  does  not  supply  water  outside  of  the 
borough  of  Lykens  and  these  two  districts  in  Wiconisco 
Township,  nor  does  it  by  its  proceedings  in  condemnation 
contemplate  supplying  water  beyond  this  district  as  a  whole. 
We  see  no  violation  of  the  company's  rights  in  supplying 
water  to  these  two  additional  districts.  They  are  in  the  vicin- 
ity of  the  borough  and  taken  as  a  whole  adjacent  to  it.  It  is 
urged  by  counsel  for  the  plaintiff  that  the  case  of  Bly  vs 
W  hite  Deer  Mountain  Water  Co.,  197  Pa.  page  80,  rules  this 
case.  We  do  not  think  it  does ;  there  the  defendant  was  about 
to  supply  water  to  municipalities  separate  and  apart,  and  not 
adjacent  to  the  district  within  which  it  was  authorized  to 
supply,  and  because  of  it  thus  exceeding  its  rights,  at  the 
instance  of  the  plaintiff,  who  had  the  right  under  the  Act  of 
June  19,  1871,  to  have  the  question  determined,  the  defendant 
company  (or  companies)  was  enjoined  from  supplying  water 
to  the  public  in  townships  and  municipalities  other  than  the 
one  in  which  the  defendant  was  authorized  to  supply  the  same. 
The  case  is  not  identical  with  the  one  we  have  under  con- 
sideration. There,  as  we  have  said,  the  defendant  had  in  con- 
templation, the  supplying  of  water  to  a  number  of  separate 
municipalities  and  not  adjacent  to  nor  in  the  vicinity  of  the 
municipality  within  the  limits  of  which  it  was  authorized  to 
suppfy.  Here  the  district  outside  of  the  borough  was  properly 
established  in  pursuance  of  the  Act  of  May  21st,  1901.  We 
think  the  case  is  ruled  rather  by  the  cases  of  Mier  vs  Citizens 
Water  Co.,  250  Pa.  536,  and  Croyle  vs  Johnstown  Water  Co., 
259  Pa.  484,  than  the  Bly  case. 

It  is  urged  by  the  plaintiff  that  the  defendant  is  supplying 
and  contemplates  to  supply  water  to  the  Lykens  Valley  Coal 
Co.  in  Wiconisco  Township  outside  of  the  districts  of  that 
township  in  which  the  defendant  was  requested  to  supply 
under  the  Act  of  1901.  The  burden  is  on  the  plaintiff  to  show 
this;  he  has  failed  to  do  so,  but  on  the  contrary,  the  defend- 
ant by  its  witness  Spangler  shows  that  it  supplies  the  water 
to  the  coal  company  (now  the  Susquehanna  Coal  Company, 
successor  to  the  Lykens  Valley  Coal  Company)  within  the 
limits  of  the  first  district  added  under  the  Act  of  1901.  Under 
the  evidence  it  must  be  found  that  the  defendant  company  is 
not  supplying,  and  by  its  proceedings  in  eminent  domain,  does 
not  contemplate  to  supply  water  to  the  public  beyond  the 
territorial  limits  within  which  it  has  the  right  under  its 
charter  and  the  law  to  supply. 
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In  this  case,  however,  if  it  has  in  contemplation  the  viola- 
tion of  its  rights  and  hereafter  does  transcend  them,  it  will  be 
a  matter  for  the  State  and  not  for  the  court  to  inquire  into. 
In  the  case  of  Bland  vs  Tipton  Water  Co.,  228  Pa.  at  page  291, 
the  court  said :  "The  inquiry  which  the  appellant  would  have 
had  the  court  make  under  this  bill  was  not  into  the  rights  con- 
ferred by  the  charter  of  the  water  company,  but  into  its  con- 
duct under  the  same.  This  can  be  done  only  at  the  instance 
of  the  Commonwealth."  Windsor  Glass  Co.  vs  Carnegie  Co., 
204  Pa.  459. 

(2).     The  facts  complained  of  are: 

(a).  That  the  defendant  is  supplying  water  beyond  the 
territorial  limits  within  which  it  is  authorized  to  supply  water 
to  the  public. 

(b).  That  the  waters  of  Rattling  Creek  made  up  of  the 
east  and  west  branches  thereof,  are,  and  have  been  more  than 
enough  to  supply  the  needs  of  the  customers  of  the  defendant, 
yet  the  defendant  contemplates  by  its  proceedings  to  take  all 
of  the  waters  of  the  creek. 

(c).  That  the  defendant  never  previously  having  exercised 
its  right  of  eminent  domain,  but  having  supplied  water  to  the 
borough  of  Lykens  and  vicinity,  by  virtue  of  the  several  inden- 
tures, viz:  from  Caroline  Gratz  and  Simon  Gratz,  Trustees, 
to  the  Lykens  Valley  Coal  Company  and  from  the  latter  to 
the  Lykens  Water  Company,  the  defendant,  was  taking  and 
supplying  water  as  a  riparian  owner  which  it  has  no  right 
to  do,  and  should  therefore  be  enjoined. 

We  have  already  disposed  of  (a)  and  we  find  no  evidence 
to  sustain  the  contention  in  (b),  viz:  that  the  defendant,  by 
its  proceedings  to  condemn,  contemplates  taking  all  of  the 
water  from  Rattling  Creek.  In  the  past,  in  normal  seasons, 
the  capacity  of  the  stream  is  in  excess  of  the  needs  of  the 
patrons  of  the  water  company.  The  latter  may  condemn  the 
water  of  the  stream,  to  so  much  as  may  be  necessary  for  its 
purposes  and  no  more.  This  is  what  the  evidence  shows  the 
company  has  in  contemplation.  In  the  case  of  Boalsburg 
Water  Co.  vs  State  C.  W.  Co.,  240  Pa.  198  at  page  212,  the 
court  said :  *Tt  must  be  conceded  that  the  Legislature  limited 
the  power  to  condemn  the  water  of  a  stream  by  a  water  com- 
pany to  so  much  as  may  be  necessary  for  its  purposes.  But 
how  shall  the  question  of  necessity  be  determined  and  by 
whom?  The  condemning  company  clearly  has  the  right  to 
condemn  so  much  water  as  may  be  necessary  not  only  for 
present  purposes,  but  for  future  needs.  *  *  *  The  con- 
demning company  must  determine  in  the  first  instance  what 
its  necessities  are,  and  what  volume  of  water  should  be  con- 
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demned  for  its  corporate  purposes.  The  assessment  of  dam- 
ages to  cover  riparian  owners  depends  upon  the  amount  of 
water  condemned." 

With  respect  to  (c)  there  is  no  averment  in  the  bill  to  this 
effect,  but  it  was  urged  at  the  argument  and  in  the  brief  by 
counsel  for  the  plaintiff.  But  notwithstanding  that  it  is  not 
one  of  the  averments  in  the  bill,  we  will  g^ve  it  consideration 
and  dispose  of  it. 

From  the  time  the  defendant  company  was  incorporated 
until  the  commencement  of  the  proceedings  mentioned  in  the 
bill,  the  defendant  never  exercised  its  right  of  eminent  domain. 
It  was  taking  the  water  from  the  stream  and  supplying  it  to 
the  public  under  its  rights  derived  from  the  several  indentures 
above  referred  to.  This  was  nothing  more  than  the  act  of  a 
riparian  owner.  In  Railroad  Co.  vs  Water  Co.,  182  Pa.  418, 
the  court  said :  "When  a  corporation  clothed  with  the  right  of 
eminent  domain,  takes  the  water  for  its  corporate  use,  not  by 
an  exercise  of  its  right  as  such,  but  by  virtue  of  its  right  as 
a  riparian  owner,  it  has  no  other  or  higher  right  in  the  water, 
than  the  ordinary  riparian  owner  and  it  matters  not  what  the 
needs  of  its  business  are  for  waters  so  used."  In  the  case  of 
Lord  vs  Water  Co.,  135  Pa.  page  122,  the  court  said :  "It  was 
conceded  upon  the  argument  that  the  company  had  the  right 
to  divert  it  (the  water)  under  its  power  of  eminent  domain. 
But  it  had  never  exercised  such  right.  To  do  so  involves  com- 
pensation to  those  who  are  or  may  be  injured  by  such  diver- 
sion. Compensation  was  not  made,  nor  security  tendered. 
While  a  city  or  borough  or  a  company  having  the  right  of 
eminent  domain  may  take  a  spring  or  stream  of  water  to  sup- 
ply a  municipality,  it  can  only  do  so  by  making  compensation 
to  those  who  are  deprived  of  the  use  of  the  water,  as  provided 
by  the  constitution.  A  taking  without  compensation  is  a  tres- 
pass, as  much  so  as  the  taking  of  land  by  a  railroad  company 
to  construct  its  road  without  making  compensation  or  filing  a 
bond  with  security,  as  provided  by  law.  Where  the  power  to 
take  exists,  it  must  be  exercised  according  to  law.  If  it  is  not, 
the  corporation  so  taking  becomes  a  trespasser,  and  may  be 
proceeded  against  as  such.  It  is  a  mistake  to  assume  that  the 
purchase  of  this  acre  of  land  gave  the  company  an  absolute 
right  to  the  spring  of  water.  The  water  did  not  pass  by  the 
deed  beyond  its  reasonable  use  by  the  vendee  as  a  riparian 
owner."  It  may  be  that  the  defendant  company,  under  the 
several  indentures,  took  and  received  no  right  to  take  and 
supply  the  waters  from  this  creek  to  the  public,  and  is  not 
exercising  any  right  now  in  so  supplying,  but  we  do  not  think 
■hat  we  should  at  this  time,  and  for  this  reason,  enjoin  it  from 
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supplying  water  to  the  public.  The  plaintiff  and  his  prede- 
cessors in  title,  have  for  these  many  years,  with  full  know- 
ledge of  the  fact,  and  without  objection  on  this  ground,  prior 
to  these  proceedings,  permitted  the  defendant  to  take  the 
water  from  the  stream  and  supply  it  to  the  public.  The  pop- 
ulation of  the  borough  of  Lykens  is  about  3000,  and  Rattling 
Creek,  so  far  as  we  know,  is  its  only  source  of  water  supply, 
and  the  enjoining  of  the  defendant  from  taking  and  supplying 
water  from  this  stream  now,  would  work  a  terrible  hardship 
on  the  people  of  Lykens  and  vicinity  who  are  receiving  and 
consuming  this  water.  The  defendant  is  now  proceeding  to 
exercise  its  right  of  eminent  domain,  and  we  can  see  no  legal 
reason  why  it  should  not  be  permitted  to  do  so,  even  at  this 
late  date;  it  would  have  been  much  better  for  it,  if  it  had 
done  so  long  ere  this,  but  because  it  has  seen  proper,  though 
it  may  have  erred  in  this  view,  not  to  so  proceed  until  now, 
is  no  cause  for  us  to  restrain  it  from  now  exercising  the  right 
with  which  it  is  clothed.  It  has  not  been  stripped  of  its  right 
and  may  now  exercise  it. 

CONCLUSIONS  OF  LAW. 

1.  That  the  Lykens  Water  Company  has  the  authority  to 
exercise  the  right  of  eminent  domain  with  which  it  is  clothed 
and  may  properly  proceed  in  pursuance  of  such  authority. 

2.  That  the  Lykens  Water  Company  has  been  from  the 
time  of  its  incorporation  supplying  to  the  public  water  taken 
from  Rattling  Creek  on  the  plaintiff's  ground  under  a  claim  of 
right  so  to  do  by  virtue  of  the  indenture  from  the  Lykens 
Valley  Coal  Company,  and  this  being  known  to  the  plaintiff 
and  his  predecessors  in  title  and  no  objection  having  been 
made  by  either  of  them,  the  plaintiff  cannot  now  ask  that  the 
defendant  be  restrained  from  further  taking  and  supplying 
to  the  public  the  water  from  the  creek. 

3.  That  the  bill  of  complaint  should  be  dismissed  at  the 
cost  of  the  plaintiff,  Alfred  F.  Hanna. 


■o- 


Commonwealth  vs  Almond  J.  Magnelli,  H.  J.  Hinkle,  A.  W. 
Funk,  R.  H.  Balthaser,  Eugene  Zito. 

Criminal  law — Robbery — Jurisdiction — Requests  for  charge — 

Answers— Constitutional  law — Judicial  notice — 

Act  of  March  31,  1860. 

A  request  for  charge  which  states  a  principle  of  law,  subject  to 
the  finding  by  the  jury  of  the  facts  necessary  to  support  it,  is  cor- 
rectly answered  by  affirming  the  principle  of  law  and  leaving  the 
facts  to  the  jury. 
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Section  48  of  the  Act  of  March  31,  1860,  P.  L.  427,  which  provides 
that  a  felony  or  misdemeanor  committed  on  the  boundary  or  boun- 
daries of  two  or  more  counties  or  within  a  distance  of  five  huadred 
yards  of  such  boundary  or  boundaries  may  be  alleged  to  have  been 
committed  in  any  of  said  counties  and  tried  in  the  county  in  which 
it  is  alleged  to  have  been  committed,  is  constitutional. 

In  this  case  the  court  took  judicial  notice  of  the  Act  of  March  4, 
1785,  Chapter  1125,  fixing  the  western  boundary  of  Dauphin  County 
at  the  western  side  of  the  Susquehanna  River. 

While  the  fact  that  an  act  of  assembly  has  been  in  force  for 
almost  sixty-two  years  without  challenge  is  not  in  itself  sufficient 
to  establish  its  constitutionality,  yet  it  is  strongly  persuasive  that 
the  act  is  not  so  clearly  unconstitutional  as  it  should  be  shown  to 
be  to  make  it  the  duty  of  the  court  to  set  it  aside. 

When  defendants  in  an  indictment  for  robbery  are  tried  in  the 
county  of  their  residence  where,  under  the  facts  in  the  case  and  the 
law  applicable  thereto,  they  could  be  tried  and  where  part  of  the 
transaction  took  place,  they  are  not  deprived  of  any  rights  secured 
to  them  by  the  constitution,  although  the  actual  robbery  occurred  in 
another  county. 

A  robbery  was  committeed  in  Cumberland  County,  within  five  hun- 
dred yards  of  the  boundary  line  between  Cumberland  and  Dauphin 
Counties.  Part  of  the  transactions  leading  up  to  the  robbery  took 
place  in  Perry  County  and  part  in  Dauphin  County.  Defendants  were 
tried  and  convicted  in  Dauphin  County.  Held,  overruling  motion 
for  new  trial  and  in  arrest  of  judgment,  that  the  Court  of  Dauphin 
County  had  jurisdiction. 

Motion  for  a  new  trial  and  in  arrest  of  judgment.  Oyer 
and  Terminer  of  Dauphin  County,  No.  23  September  Sessions 
1921. 

Philip  S.  Moyer,  District  Attorney,  for  Commonwealth. 

John  R.  Geyer,  for  defendants. 

Wickersham,  J.,  March  31,  1922. 

The  indictment  in  this  case  contained  four  counts:  first, 
robbery ;  second,  assault  with  intent  to  rob ;  third,  obtaining 
property  by  menaces  and  force;  and  fourth,  larceny.  After 
a  very  careful  and  rather  lengthy  trial  the  jury  returned  a 
verdict  of  "guilty  of  robbery,  or  first  count." 

Eugene  Zito,  one  of  the  defendants,  is  a  fugitive  and  there- 
fore was  not  present  at  the  trial.  Magnelli,  Hinkle,  Funk 
and  Balthaser,  the  convicted  defendants,  by  their  counsel, 
filed  a  motion  in  arrest  of  judgment  and  for  a  new  trial  which 
now  comes  before  us  for  disposal. 

The  first  five,  the  seventh,  eighth,  ninth,  tenth  and  eleventh 
reasons  assigned  are  not  pressed;  the  motion  to  quash  the 
fndictment  was  merely  technical  and  was  over-ruled  on  au- 
thority of  Commonwealth  vs  ShaflFner,  2  Pearson  450,  and  Tur- 
ner vs  The  Commonwealth,  86  Pa.  54.  There  is  no  merit  in 
the  second  reason  for  a  new  trial;  that  matter  has  been  dis- 
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posed  of  in  Mills  vs  Commonwealth,  13  Pa.  633,  and  Com- 
monwealth vs  Fisher,  20  Pa.  County  Court  Reports,  296. 
Nor  is  there  merit  in  the  third  reason;  an  inspection  of  the 
records  of  this  court  shows  that  the  indictment  was  found 
in  the  Court  of  Oyer  and  Terminer  of  this  county.  Nor  is 
there  any  merit  in  the  fourth  reason  for  a  new  trial:  Com- 
monwealth vs  Shafi'ner,  Supra;  Turner  vs  Commonwealth, 
Supra.  For  the  same  reason  and  from  an  inspection  of  the 
records  of  the  court  of  this  county  there  is  no  merit  in  the 
fifth  reason;  but  as  we  have  said,  these  reasons  were  not 
pressed  at  the  argument  and  they  are,  therefore,  over-ruled. 

The  seventh  reason  is  without  merit;  there  was  ample 
evidence,  if  believed  by  the  jury,  to  support  the  conviction 
of  the  defendants,  and  it  is,  therefore,  over-ruled. 

The  eighth  reason  must  be  over-ruled;  it  does  not  appear 
that  the  court  qualified  the  answer  to  the  defendant's  eighth 
request  for  special  instruction;  our  answer  to  that  request 
was,  "That  is  affirmed." 

We  must  also  over-rule  the  ninth  reason.  The  defendant 
requested  us  to  charge,  *Tf  the  jui*y  believe  from  the  evidence 
in  the  case  that  the  personal  property,  the  subject  of  the  rob- 
bery, was  voluntarily  turned  over  by  the  person  in  custody 
in  the  actual  belief  that  the  same  was  unlawfully  in  his 
possession,  and  unless  he  did  so  he  would  be  involved  in 
prosecution  for  a  violation  of  the  law  it  is  not  such  an  ele- 
ment of  putting  in  fear  which  is  necessary  for  the  convic- 
tion of  the  charge  of  robbery,  and  this  applies  to  the  first 
three  counts  of  the  indictment.''  Our  answer  to  this  request 
was,  '*As  a  general  principle  of  law,  gentlemen,  that  is  correct 
if  you  can  find  any  evidence  that  applies  to  it  in  this  case, 
but  you  must  first  find  the  facts  to  so  be  as  stated  in  this 
request,  before  you  can  apply  the  legal  principle.  We  leave 
that  to  you.  We  can  recall  no  evidence  in  this  case  that  the 
parties  in  charge  of  this  truck  turned  over  the  liquor  because 
they  feared  they  would  be  indicted.  But  we  leave  that  to 
you."  It  thus  appearing  that  we  left  the  question  of  fear 
with  the  jury  and  affirmed  the  legal  principle,  the  defendants 
were  not  hurt  and  have  no  cause  for  complaint. 

We  must  also  over-rule  the  defendant's  tenth  reason.  It 
is  based  upon  an  exception  to  the  answer  of  the  court  to  de- 
fendant's tenth  request  for  charge.  We  were  requested  to 
charge  that,  "If  the  jury  believe  from  the  evidence  in  the  case 
that  the  property  was  obtained  by  the  defendants  by  the  trick 
or  device  of  representing  themselves  to  be  State  Police,  and 
not  through  violence  or  putting  in  fear,  as  putting  in  fear  has 
been  defined,  then  the  jury  cannot  convict  on  the  first  three 
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counts  of  the  indictment;"  to  which  we  answered:  "That  is 
true  if  you  so  find  it  from  the  evidence;  if  you  find  any  evi- 
dence to  that  effect  in  this  case."  It  thus  appears  that  we 
affirmed  this  point  provided  the  jury  could  find  any  evidence 
to  support  it  and  that  matter  was  left  to  the  jury.  This  an- 
swer could  not  have  done  the  defendants  any  harm. 

The  eleventh  reason  is  based  upon  our  answer  to  the  de- 
fendant's eleventh  request  for  instructions  to  the  jury  as 
follows:  "If  the  jury  believe  from  the  evidence  in  the  case 
that  the  property  was  obtained  by  the  defendants  by  the  trick 
or  device  of  representing  themselves  to  be  State  Police  and 
not  through  violence  or  putting  in  fear,  as  putting  in  fear 
has  been  defined,  then  the  jury  cannot  convict  on  the  fourth 
count;"  to  which  we  answered,  "That  we  affirm,  with  the 
further  instruction  that  you  must  first  find  that  to  be  a  fact 
from  the  evidence."  Again  we  say  the  point  was  affirmed 
upon  principle — the  matter  of  fact  to  be  found  by  the  jury 
from  the  evidence.  This,  certainly,  could  have  done  the 
defendants  no  harm.  We  think,  therefore,  that  the  eleventh 
reason  must  be  over-ruled. 

We  also  over-rule  the  thirteenth  reason  which  is  without 
merit;  the  48th  section  of  the  Act  of  iMarch  31st,  1860,  P.  L. 
427,  is  constitutional :  Commonwealth  vs  Collins,  268  Pa.  295. 

These  rulings  dispose  of  all  the  reasons  for  a  new  trial  and 
in  arrest  of  judgment  except  the  sixth  and  twelfth  reasons. 
We  will  proceed,  therefore,  to  consider  these  reasons  together. 

The  sixth  reason  alleges  that  from  an  inspection  of  the 
indictment  it  appears  that  it  charges  an  offense  alleged  to 
have  been  committed  while  upon  a  journey  through  Dauphin 
County,  and  as  to  that  the  act  of  assembly  under  which  such 
charge  purports  to  be  wararnted  is  unconstitutional  and  void : 

(a)  In  that  it  offends  against  Article  1,  Section  6  of  the 
Constitution  of  Pennsylvania  where  it  is  provided  "Trial 
by  jury  shall  be  as  heretofore  and  the  right  thereof  remain 
inviolate,"  and, 

(b)  In  that  it  offends  against  Article  1,  Section  9,  of  the 
Constitution  of  Pennsylvania  which  provides  that  "In  all 
criminal  prosecutions  the  accused  hath  the  right  to  *  *  * 
a  speedy  public  trial  by  an  impartial  jury  of  the  vicinage." 

The  twelfth  reason  is  similar  to  the  sixth  differing  only  in 
that  we  erred  in  instructing  the  jur}^  in  effect  that  they  could 
convict  on  this  indictment  if  they  found  the  offense  to  have 
been  committed  while  the  prosecutor  and  his  assistants  were 
upon  a  journey  through  Dauphin  County,  which  was  alleged 
1o  be  error  for  the  reason: 
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(a)  That  the  act  of  assembly  attempting  to  authorize  such 
a  conviction  is  unconstitutional  and  void; 

(b)  That  such  Act  of  Assembly  was  not  applicable  to  the 
facts  as  produced  by  the  commonwealth; 

(c)  That  under  all  of  the  commonwealth's  testimony  any 
journey  had  been  broken  before  the  offense  was  alleged  to 
have  been  committed. 

Before  we  discuss  the  legal  questions  involved  a  relation  of 
the  facts  upon  which  this  conviction  was  based  may  prove  to 
be  enlightening. 

On  July  27,  1921,  George  E.  Addison  left  Cockeysville,  Md., 
with  a  truck  loaded  with  two  hundred  cases  of  Sherwood 
whiskey  which  was  consigned,  and  which  he  was  to  deliver 
to  Anthony  Frank  at  Glen  Lyons,  near  Wilkes-Barre,  Pa. 
He  arrived  in  Harrisburg  about  nine  o'clock  that  evening. 
Accompanying  him  were  W.  H.  Steel,  W.  Jacobs  and  Frank 
Kepp.  While  filling  their  tank  with  gasoline  at  the  Fishman 
Garage  at  the  corner  of  Chestnut  and  Mulberry  Streets,  Mag- 
nelli, one  of  the  defendants,  approached  the  automobile  truck 
and  Addison  conferred  with  him  about  the  condition  of  the 
roads  between  Harrisburg  and  Sunbury.  Magnelli  inquired 
what  was  in  the  truck  and  was  advised  by  Jacobs  that  it  con- 
tained furniture  which  they  were  taking  to  Phiadelphia. 

Having  filled  their  gasoline  tank  and  having  eaten  their 
supper,  the  said  Addison  and  his  assistants  proceeded  on  their 
journey  towards  Sunbury.  They  drove  through  Harrisburg, 
continuing  on  their  way  through  Dauphin  County  until  they 
reached  the  Clark's  Ferry  bridge  about  sixteen  miles  north 
of  the  city,  where  they  crossed  the  Susquehanna  River.  A 
short  distance,  perhaps  twenty-five  paces  after  they  had  passed 
the  Dauphin  County  line  on  the  western  side  of  the  river, 
the  automobile  truck  driven  by  Addison  and  his  assistants 
was  halted  by  Magnelli,  Hinkle,  Funk,  Balthaser  and  Zito, 
the  defendants.  When  questioned  as  to  what  he  had  in  his 
truck  Addison  inquired  who  the  men  were  and  what  right 
they  had  to  stop  him  and  make  that  inquiry.  The  defendant 
Balthaser  turned  up  his  coat  collar  and  showed  Addison  a 
badge  and  said  he  was  of  the  State  Police ;  whereupon  Addison 
told  him  that  he  had  whiskey  in  the  automobile  truck;  Bal- 
thaser asked  to  see  his  permits  which  Addison  showed  to 
him;  Balthaser  and  his  companions,  after  examining  them  de- 
clared that  they  were  no  good.  Addison  asked  him  what  he 
was  going  to  do  about  it  to  which  Balthaser  replied  that  he 
was  going  to  take  Addison  and  his  assistants  back  to  Harris- 
burg to  the  commissioners.  He  ordered  Addison  and  his 
assistants  to  get  into  the  touring  car  which  the  defendants 
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then  had  but  Addison  protested  and  claimed  the  right  to 
drive  his  own  automobile  truck  back  to  Harrisburg.  To  this 
the  defendants  assented.  Balthaser  ordered  the  defendants 
Funk  and  Zito  to  go  with  Addison  and  directed  them  to  bring 
the  truck  back  to  Harrisburg.  Balthaser,  Mas'nelH  and  Hinkle 
took  Steel,  Jacobs  and  Kepp  in  their  Packard  touring  car  and 
brought  them  to  Harrisburg  by  the  road  on  the  west  side 
of  the  river  proceeding  ahead  of  the  automobile  truck.  They 
represented  to  these  three  men  that  they  were  taking  them  to 
the  state  police  barracks  in  that  city.  Having  brought  Addi- 
son's three  assistants  to  Harrisburg  the  aforementioned  de- 
fendants took  them  to  a  point  near  the  corner  of  Thirteenth 
and  State  Streets  near  the  entrance  to  the  Harrisburg  Ceme- 
tery when  they  unloaded  them  and  left  them  there.  Mag- 
nelli, Hinkle  and  Balthaser  then  recrossed  the  Susquehanna 
River  and  returned  along  the  west  shore  leading  to  the  point 
where  the  car  was  first  intercepted,  that  being  the  road  over 
which  Zito  and  Funk  directed  Addison  to  return  to  Harris- 
burg with  the  automobile  truck  loaded  with  whiskey.  They 
met  the  automobiel  truck,  its  driver  Addison,  and  the  two 
defendants  Zito  and  Funk,  on  said  road  at  a  point  where  it 
crosses  the  tracks  of  the  Pennsylvania  Railroad  upon  an 
overhead  bridge.  The  defendants  then  told  Addison  if  he 
would  be  a  good  fellow  and  let  them  have  the  truck  he  would 
find  it  all  right  in  the  morning,  all  they  wanted  to  get  was 
the  liquor.  Addison  refused  to  gfive  up  the  truck  or  the 
liquor.  Most  of  the  time  while  they  were  talking  Funk  held 
a  gun  against  the  stomach  of  Addison.  The  argument  be- 
tween the  parties  lasted  about  thirty  minutes.  Addison  testi- 
fied that  he  finally  agreed  to  let  them  have  ten  cases  of  liquor 
because  he  was  afrnid  thev  would  shoot  bim ;  he  testified, 
"The  most  fear  I  had  was  of  being  shot."  (N.  T.  p.  9).  They 
then  opened  the  truck  and  Ralthpser  got  in  and  handed  out 
twenty  cases  of  the  liquor  to  the  other  defendants,  who  carried 
it  back  to  their  touring  car.  After  the  defendants  got  the 
liquor  and  placed  it  in  their  touring  car  Funk  handed  the  per- 
mits back  to  Addison,  and  they  drove  away  taking  the  stolen 
liquor  with  them. 

Addison  returned  to  Harrisburg  with  the  truck  containing 
what  remained  of  its  cargo.  He  remained  there  until  morning, 
at  which  time  he  procured  the  arrest  of  the  defendants.  After 
their  arrest  the  defendants  returned  to  Addison  the  liquor  they 
had  taken. 

A  prosecution  was  commenced  against  these  defendants 
before  Squire  Kell  of  New  Bloomfield,  Perry  County.  The 
prosecutors,  Addison  and  Funk  appeared  before  him  a  day 
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or  two  later  and  withdrew  the  charge  whereupon  he  dismissed 
the  case.  Thereafter  by  order  of  the  District  Attorney  of 
Dauphin  County  these  defendants  were  again  arrested,  in- 
dicted, and  tried  in  the  Court  of  Oyer  &  Terminer  of  that 
county  as  hereinbefore  set  forth.  It  appears,  therefore,  that 
these  defendants  were  apprehended,  indicted  and  tried  in  the 
county  of  their  residence. 

It  is  urged  very  strongly  at  the  argument  of  this  case  that 
we  erred  in  instructing  the  jury  that  this  court  had  jurisdic- 
tion to  try  the  defendants  either  under  section  48  or  section 
49  of  the  Act  of  March  31st,  1860,  P.  L.  427.  This  exact  ques- 
tion was  raised  in  the  recent  case  of  Commonwealth  vs  Collins, 
268  Pa.  295.  An  examination  of  the  paper  book  in  that  case 
shows  that  the  learned  trial  judge  instructed  the  jury  that 
under  the  evidence  in  that  case  it  was  not  disputed  that  the 
place  at  which  the  affair  occurred  was  about  six  hundred  and 
forty-four  feet  in  Cumberland  County  beyond  the  Adams 
and  Cumberland  County  line.  The  learned  trial  judge  then 
goes  on  to  say : 

"Ordinarily  the  jurisdiction  of  where  a  crime  shall  be  tried 
is  the  county  in  which  it  was  committed.  However,  under 
acts  of  assembly  which  have  been  referred  to  here  in  argument 
before  the  bar,  it  has  been  provided  that  where  an  offense  is 
committed  against  the  criminal  laws  of  the  commonwealth 
within  five  hundred  yards  of  the  border-line  between  any 
county  that  the  jurisdiction  of  this  crime  shall  be  in  either 
county — that  the  case  can  be  tried  in  either  county.  It  is 
under  this  statute,  and  one  which  also  provides  that  in  any 
journey — speaking  generally — if  in  any  journey  a  crime  is 
committeed  that  the  jurisdiction  of  trying  that  crime  can  be 
in  any  of  the  countries  through  which  this  journey  was  made. 
If  you  believe  the  testimony  as  to  the  location  of  this  crime 
and  the  location  of  the  point  at  which  these  boys  turned,  and 
believe  beyond  a  reasonable  doubt,  then  I  instruct  you  that 
under  the  law  the  venue  has  been  established  and  the  juris- 
diction of  the  court  has  been  fixed  and  this  element  of  offense 
has  been  proven." 

To  this  part  of  the  charge  of  the  trial  judge  in  the  Collins 
case  counsel  for  the  defense  excepted  just  as  counsel  for  the 
defense  has  excepted  to  a  similar  charge  in  the  case  at  bar. 
The  exception  to  the  above  quoted  part  of  the  said  charge 
constituted  the  first  assignment  of  error  set  forth  in  the  paper 
book  of  counsel  for  the  defendant  Collins.  It  appears  from 
the  opinion  of  Mr.  Chief  Justice  Brown  in  that  case  that  the 
Supreme  Court  being  satisfied  that  the  offense  was  committed 
within  five  hundred  yards  of  the  boundary  line  between  Cum- 
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berland  and  Adams  Counties,  passed  only  upon  the  constitu- 
tionality of  the  48th  section  of  said  act  of  March  31st,  1860, 
and  did  not  seem  to  regard  it  important  or  necessary  to  pass 
upon  the  constitutionality  of  section  49  of  said  act. 

We  think  the  same  procedure  may  be  safely  followed  in  the 
case  at  bar.  It  appeared  very  clearly  from  the  evidence  that 
this  offense  was  committed  within  190  paces  of  the  water 
edge  of  the  western  shore  of  the  Susquehanna  River.  This 
court  took  judicial  notice  of  the  Act  of  March  4,  1785,  Chapter 
1125,  fixing  the  western  boundary  of  Dauphin  County  at  the 
western  side  of  said  Susquehanna  River.  The  officer  who 
stepped  off  the  distance  stated  that  his  steps  were  thirty  inches 
in  length;  therefore,  according  to  the  undisputed  and  uncon- 
tradicted testimony  the  exact  distance  from  the  place  where 
the  offense  occurred  to  the  water  edge  of  the  Susquehanna 
River  is  158J/S  yards.  We  think,  therefore,  that  the  point 
where  the  affair  occurred  was  clearly  shown  to  have  been 
within  five  hundred  yards  of  the  boundary  between  Cum- 
berland and  Dauphin  Counties.  The  place  was  definitely 
established  and  as  we  have  stated,  the  distance  to  the  Dauphin 
County  line  was  undisputed  and  uncontradicted. 

If  called  upon  to  do  so  we  would  find  section  49  of  the  Act 
of  1860  to  be  constitutional.  It  has  been  in  force  for  nearly 
sixty-two  years  during  which  time  it  has  stood  on  the  statute 
books  of  Pennsylvania  without  challenge.  While  this  in  it- 
self is  not  a  reason  for  refusing  to  declare  an  act  void  if  in 
contravention  of  the  constitution,  yet  it  is  strongly  presuasive 
that  the  act  is  not  so  clearly  unconstitutional  as  it  should  be 
shown  to  be  to  make  it  the  duty  of  the  court  to  now  set  it 
aside:  Commonweath  vs  Gilligan,  195  Pa.  504. 

Briefly  answering  the  contention  of  counsel  for  the  defense 
as  found  in  his  brief  that  section  49  of  the  Act  of  1860  was 
unconstitutional  and  void  and  in  violation  of  article  1,  section 
6  of  the  Constitution  because  it  deprived  the  defendants  of 
their  right  to  a  trial  by  an  impartial  jury  of  the  vicinage,  we 
need  only  add  to  what  w^e  have  already  stated  that  inasmuch 
as  this  case  was  tried  in  the  vicinage  or  vicinity  in  which  the 
defendants  live  (Commonwealth  vs  Collins,  Supra)  they  have 
not  been  deprived  of  any  right  to  which  they  were  entitled. 
In  the  State  of  Kentucky  there  is  a  provision  that  if  a  person 
is  wounded  in  one  county  and  dies  in  another  the  slayer  may 
be  tried  in  either,  yet  such  a  provision  has  been  held  to  be 
constitutional  by  the  Supreme  Court  of  that  state  even  though 
it  may  work  the  very  hardship  suggested  by  counsel  in  his 
oral  argument.  A  person  might  be  wounded  in  a  county 
bordering  on  the  Mississippi  River  in  the  State  of  Kentucky 
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and  die  in  the  mountains  of  the  most  extreme  eastern  county 
thereof,  yet  the  slayer  could  be  tried  in  either  county,  and 
such  contingency  has  not  been  considered  of  such  importance 
to  move  the  Supreme  Court  of  that  state  to  declare  the  act 
to  be  unconstitutional  and  void.  The  reason  of  this  inter- 
pretation of  the  law  is  given  by  Mr.  Justice  0*Rear  of  the 
Supreme  Court  of  that  state  in  re.  Commonwealth  vs  Jofles, 
reported  in  82  Southwestern  Reporter,  page  643-644,  as  fol- 
lows: 

"Literally  it  signifies  of  the  neighborhood  where  the  crime 
was  committed.  The  purpose  of  the  requirement  is  to  in- 
sure a  person  charged  with  crime  against  being  transported 
to  a  distant  locality  for  trial,  where  he  cannot  have  the  benefit 
of  the  presence  of  his  witnesses,  and  of  having  their  statements 
weighed  by  jurors  acquainted  with  them.  Poverty  or  other 
circumstances  would  frequently  prevent  those  accused  falsely 
from  presenting  their  defense.  Oppression  and  injustice  would 
be  possible  and  likely  enough  frequent.  A  crime  may  be  a 
single  act,  and  immediate  in  all  its  consequences.  The  locality 
where  it  was  enacted  is  its  vicinage.  On  the  other  hand,  a 
crime  may  be  the  result  of  a  series  of  acts  or  the  result  of  a 
single  act.  The  direct  consequences  may  be  made  to  occur  at 
various  times,  and  in  different  localities.  The  criminal  act, 
the  motive  of  the  perpetrator,  the  cause,  and  the  effect  are  but 
parts  of  the  complete  transaction.  Wherever  any  part  is  done 
becomes  a  locality  of  the  crime  as  much  as  where  it  may  have 
culminated." 

Applying  the  principles  ennunciated  in  this  decision  to  the 
facts  as  found  in  the  evidence  produced  at  the  trial  of  the 
case  at  bar  we  find  that  three  of  the  defendants  in  this  case 
transported  two  of  the  men  in  charge  of  Addison's  car  from 
Perry  County  following  the  western  bank* of  the  Susquehanna 
River  through  Cumberland  County  and  bringing  them  to 
Harrisburg  in  Dauphin  County  where  they  were  left  at  a  pahit 
where  they  could  render  no  assistance  to  their  employer ;  they 
then  returned  to  the  point  where  the  chief  occurrence  took 
place  and  there  assisted  their  two  accomplices  in  robbing  the 
said  Addison  of  the  property  he  had  in  charge.  They  were 
tried  in  the  County  of  Dauphin  where,  under  the  law  as  above 
quoted,  they  could  be  tried,  and  in  which  a  part  of  the  trans- 
actions took  place.  We  do  not  think  any  further  discussion 
of  the  constitutionality  of  section  49  of  said  act  is  either 
necessary  or  enlightening. 

The  further  reasoning  of  counsel  for  the  defendant  that  the 
49th  section  of  the  act  does  not  have  any  application  to  the 
present  case  for  the  reason  that  the  defendants  were  not  upon 
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a  journey,  or  that  a  motor  truck  is  not  within  the  language  of 
the  act,  or  that  the  journey  was  interrupted,  or  that  the  scene 
of  the  action  was  well  within  the  limits  of  Cumberland  County, 
does  not  appear  to  us  to  be  well  founded.  We  have  given  all 
of  the  reasons  our  most  careful  and  thoughtful  consideration 
and  have  reached  the  conclusion  that  the  jury  could  not  have 
been  misled  by  our  instruction ;  that  the  facts  clearly  showed 
that  the  offense  was  committed  at  a  point  definitely  fixed  and 
which  was  well  within  the  five  hundred  yard  limit  of  the  boun- 
dary line  between  Cumberland  and  Dauphin  Counties  men- 
tioned in  section  48  of  the  Act  of  1860,  and  that  the  sixth  and 
twelfth  reasons  for  a  new  trial  are  without  merit,  are  over- 
ruled, and  the  District  Attorney  is  directed  to  call  the  de- 
fendants before  the  court  for  sentence. 


o 

J.  Hervey  Patton,  Plaintiff  vs  Commonwealth  Trust  Company, 
Executor  of  William  T.  Hildrup,  Jr.,  Deceased,  D.  E.  Tracy 
and  William  P.  Starkey,  and  St.  Stephen's  Protestant  Epis- 
copal Church  of  Harrisburg,  Pennsylvania,  Florence  Night- 
ingale Hildrup  and  Commonwealth  Trust  Company,  Trus- 
tee, Defendants. 

Equity — Laches. 

In  determining  whether  a  plaintiff  in  a  bill  in  equity  has  been 
guilty  of  laches,  the  court  will  inquire  (a)  whether  he  has  been  dili- 
gent to  learn  the  facts  on  which  he  relies;  (b)  does  his  bill  show 
when,  how  and  through  what  efforts  the  discovery  of  the  fraud  was 
made;  (c)  whether  he  acted  promptly  to  recind;  (d)  whether  the 
conditions  have  been  changed  by  death  or  otherwise  or  evidence  lost; 
(e)  whether  the  plaintiff  was  awaiting  the  outcome  of  a  speculative 
transaction. 

Plaintiff  in  a  bill  in  equity  for  the  re-assignment  of  shares  of  the 
common  stock  of  a  corporation,  alleged  to  have  been  sold  by  reason 
of  fraudulent  representations  made  by  three  directors  of  said  cor- 
poration, gave  an  option  for  the  purchase  of  his  stock  March  9, 
1915.  He  executed  the  option  December  10,  1915.  One  of  the 
directors  charged  with  fraudulent  representation  died  May  14,  1920. 
Plaintiff  filed  his  bill  March  4,  1921.  There  were  facts  sufficient  to 
put  plaintiff  on  notice  as  to  the  value  of  his  stock  before  or  at  the 
time  he  signed  the  option.  There  were  abundant  facts  to  put  him 
on  notice  before  the  option  was  executed.  Held,  sustaining  demurrer 
to  bill,  that  plaintiff  was  barred  by  laches. 

Bill  in  equity  for  re-assignment  of  shares  of  stock  of  a  cor- 
poration.   C.  P.  Dauphin  County  No.  686  Equity  Docket. 

Swartz,  Swartz  &  Swartz  and  Beidleman  &  Hull,  for  plain- 
tiffs. 

Charles  L.  Bailey,  Jr.,  for  David  E.  Tracy. 

William  S.  Snyder,  for  William  P.  Starkey. 
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Charles  H.  Bergner,  for  Commonwealth  Trust  Company. 
Hargest,  P.  J.,  June  24,  1922. 

This  case  arises  on  bill  and  demurrers.  The  plaintiff  filed 
his  bill  March  4,  1921,  and  three  amendments  thereto,  an 
June  24,  1921,  December  8,  1921  and  June  5,  1922,  to  all  of 
which  defendants  have  demurred. 

This  bill  asks  for  the  reassignment  of  4004  shares  of  the 
common  stock  of  the  Harrisburg  Pipe  &  Pipe  Bending  Com- 
pany and  the  accounting  to  the  plaintiff  for  the  dividends 
declared  and  paid  on  said  stock,  with  interest,  less  the  sum 
of  $200,200  received  by  the  plaintiff  thereon. 

The  bill  of  complaint  in  this  case  is  similar  in  most  of  its 
essentials  to  that  filed  in  the  case  of  J.  Carroll  Kinter  against 
the  same  parties  (25  Daup.  26)  in  which  the  demurrers  were 
sustained  and  the  bill  dismissed  by  this  Court,  and  which  was 
affirmed  by  the  Supreme  Court  in  an  opinion  filed  May  25, 
1922,  to  No.  10  May  Term  1922,  274  Pa.  Rep.  436. 

It  remains  for  us  to  consider  whether  this  case  is  so  differ- 
entiated from  the  Kinter  case  as  to  relieve  the  plaintiff  from 
the  charge  of  laches  upon  which  ground  the  decree  of  this 
Court  was  affirmed. 

AVERMENTS  OF  BILL. 

We  shall  not  attempt  to  repeat  the  averments  of  the  bill  in 
this  case,  which  are  similar  to  those  in  the  Kinter  case,  but 
call  attention  to  those  only  which  are  different.  They  are 
as  follows: 

The  plaintiff  was  a  large  stockholder  of  the  Harrisburg 
Pipe  and  Pipe  Bending  Company  of  Harrisburg,  Pennsylvania, 
from  the  date  of  its  organization,  December  28,  1899,  until 
December  10,  1915,  on  which  date  he  was  the  owner  of  4004 
shares,  being  the  largest  stockholder  of  the  common  stock 
except  William  T.  Hildrup,  Jr.,  who  likewise  had  4004  shares. 
For  a  number  of  years  prior  to  December  10,  1915,  he  was 
a  member  of  the  Board  of  Directors.  The  indebtedness  of  the 
company  was  so  large,  and  the  earnings  so  small,  that  the 
Directors  expected  the  company  to  fail  six  months  or  more 
after  August,  1914.  William  T.  Hildrup,  Jr.  stated  to  the 
plaintiff,  in  the  latter  part  of  February  1915,  that  it  would 
be  necessary  for  him  (Hildrup)  to  secure  options  on  a  con- 
siderable portion  of  the  common  stock  of  the  company,  in 
order  to  secure  orders  for  shells,  as  the  parties  who  controlled 
the  placing  of  the  orders  for  shells  required  a  stock  interest 
in  the  company,  which  statement,  it  is  averred,  was  false 
and  fraudulent. 
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Hildrup,  in  the  latter  part  of  February  1915,  asked  the 
plaintiff  whether  he  would  be  willing  to  sign  an  option  for 
his  stock,  and  before  the  plaintiff  signed  it,  Hildrup  again 
impressed  upon  him  the  necessity  of  signing  the  option 
promptly,  stating  that  he,  Tracy  and  Starkey  would  have  to 
turn  in  their  stock  also,  but  that  they  expected  to  remain 
with  the  company;  that  unless  he  could  secure  options  on 
sufficient  of  the  common  stock  he  would  be  unable  to  secure 
orders  for  shells,  which  statements  were  also  averred  to  be 
false  and  fraudulent.  The  plaintiff  subsequently  signed  the 
option  March  9,  1915,  agreeing  to  sell  his  stock  for  $50.00  per 
share  at  any  time  before  March  1916.  He  also  entered  into 
a  supplemental  agreement  on  the  same  date,  which  provided 
that  the  plaintiff  was  to  be  released  and  discharged  of  all  his 
personal  endorsements  and  liability  on  all  notes  and  loans  of 
the  company,  and  all  money  or  accounts  due  to  him  by  the 
company  were  to  be  paid  prior  to  the  transfer  of  any  stock  ; 
that  he  was  to  be  paid  his  salary  of  $200  a  month  until  all  of 
his  endorsements  were  released  and  until  all  of  the  4004  shares 
of  his  stock  were  purchased ;  that  his  option  was  not  to  become 
operative  until  the  conditions  of  the  supplementary  agreement 
were  fulfilled. 

Within  three  months  after  plaintiff  signed  his  option,  Hild- 
rup notified  plaintiff  that  he  had  secured  sufficient  options  to 
enable  him  to  procure  orders  for  shells  and  that  the  parties 
whom  he  represented  had  placed  an  order  for  shells  with  the 
company,  which  statement  was  false  and  untrue  and  was  so 
known  to  be  by  Hildrup,  Tracy  and  Starkey,  in  that  Hildrup 
did  not  represent  any  parties  who  controlled  the  placing  of 
orders  for  shells,  and  that  he  was  not  obtaining  options  on  the 
common  stock  for  such  parties,  but  for  himself,  Tracy  and 
Starkey ;  that  plaintiff  did  not  know  the  statements  were  false 
and  untrue  until  the  beginning  of  July,  1920,  and  did  not  know 
until  that  time  who  had  placed  the  order  for  shells  with  the 
company,  the  date  of  the  order,  the  quantity  and  price  of  the 
same,  when  said  order  was  filled,  or  what  profits  had  been 
made  therefrom  ;  nor  did  he  know  until  that  time  that  a  second 
order  for  600,000  shells  had  been  received  October  21,  1915; 
which  order  the  said  Hildrup,  acting  for  himeslf,  Tracy  and 
Starkey,  and  with  their  knowledge  and  consent,  concealed 
from  plaintiff  by  keeping  the  same  in  his  private  possession 
under  lock  and  key  and  not  booking  it  in  the  records  of  the 
company.  Plaintiff,  at  a  meeting  of  the  Board  of  Directors 
December  1,  1915,  which  was  the  last  board  meeting  before 
the  annual  stockholders*  meeting,  December  11,  1915,  asked 
for  the  annual  statement  of  the  company  which  is  customarily 
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presented  at  said  board  meeting,  together  with  the  statement 
of  unfilled  orders,  the  value  of  the  same  and  estimated  profits, 
and  the  amount  of  available  tonnage  to  be  sold  during  the 
next  quarter,  but  was  informed  by  Hildrup,  acting  for  himself, 
Tracy  and  Starkey,  that  the  statement  was  not  yet  completed, 
which  information  was  false  in  that  the  statement  was  com- 
pleted ;  or,  if  it  was  not  completed,  the  data  was  available  to 
complete  the  same,  and  it  was  not  completed  for  the  purpose 
of  not  having  it  ready  at  the  said  board  meeting,  in  order  to 
keep  the  plaintiff  in  ignorance.  During  the  year  1915,  before 
and  after  plaintiff  signed  the  option,  and  prior  to  the  transfer 
of  his  stock,  the  company  had  received  large  orders  for  shells 
from  the  British  Government  and  the  United  States  Govern- 
ment and  from  June  to  December  1915,  inclusive,  192,000 
shells  were  shipped,  of  which  55,000  were  shipped  in  Decem- 
ber 1915.  The  plaintiff  was  misled  into  signing  the  option 
by  the  false  and  fraudulent  statements  concerning  the  ne- 
cessity of  securing  the  common  stock  in  order  to  obtain  orders, 
because  the  company  had  already  received  orders  for  muni- 
tions from  the  British  Government. 

Hildrup,  acting  for  himself,  Tracy  and  Starkey,  and  with 
their  knowledge,  informed  the  plaintiff  that  he  was  unable  to 
secure  options  from  Baltimore  stockholders,  and  requested 
plaintiff  to  go  to  Baltimore  and  communicate  the  information 
which  Hildrup  had  given  the  plaintiff,  in  order  to  procure 
said  options ;  that  the  plaintiff,  believing  the  truth  of  the  state- 
ments, went  to  Baltimore  and  on  March  11,  1915,  secured  the 
options,  three  of  which  he  delivered  to  Hildrup  on  March  12, 
1915,  and  one  of  which  was  mailed  directly  to  Hildrup,  March 
12,  1915.  The  option  to  purchase  the  plaintiff's  stock  was 
exercised  December  10,  1915,  by  the  payment  to  him  of  $200,- 
200  by  joint  checks  of  Hildrup  and  Tracy;  that  plaintiff  did 
not  know  until  about  January  1921  that  the  company's  notes 
which  he  had  endorsed  had  been  paid  out  of  the  profits  of  the 
company  realized  on  the  shell  order;  that  plaintiff  had  no 
knowledge  of  the  value  of  his  stock  at  the  time  or  prior  to  the 
signing  of  the  option,  and  did  not  learn  that  the  representa- 
tions made  to  him  were  false  until  some  time  the  latter  part 
of  June  or  the  beginning  of  July,  1920. 

By  an  amendment  allowed  June  5,  1922,  he  avers  that  in  the 
latter  part  of  June  1920  he  accidently  met  A.  L.  Ensinger,  a 
former  employe  of  the  company,  who  told  him  that  the  com- 
pany was  working  on  plans,  in  the  latter  part  of  January, 
1915,  for  a  building  in  which  to  manufacture  shells;  that  about 
the  second  week  of  February  1915  the  company  started  to 
make  preliminary  drawings  for  the  British  order;  that  Starkey 
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told  Ensinger  that  in  the  latter  part  of  February  1915  the 
company  had  placed  an  order  for  $140,000  worth  of  lathes  to 
make  shells;  that  this  statement  made  to  him  in  June  1920 
aroused  his  suspicion  and  he  called  on  J.  K.  White,  a  former 
employe  of  the  company,  about  July  1,  1920,  and  from  him 
obtained  information  that  the  British  order  was  secured  Feb- 
ruary 19,  1915.  William  T.  Hildrup,  Jr.,  died  May  14,  1920. 
The  defendants  demurred,  assigning  as  grounds  therefor 
that  the  bill  shows  that  the  plaintiff  had  an  adequate  remedy 
at  law,  and  that  it  does  not  allege  specifically  what  the  false 
and  fraudulent  misrepresentations  were;  in  what  particular 
false  and  fraudulent;  in  what  way  material;  what  the  alleged 
concealments  were,  or  that  they  were  of  a  character  of  infor- 
mation due  the  plaintiff  from  the  defendants ;  that  the  plaintiff 
has  been  guilty  of  laches  by  delaying  until  after  the  death  of 
Hildrup,  so  as  to  bar  him  from  relief,  especially  because  he 
has  failed  to  set  forth  the  impediments  to  an  earlier  presen- 
tation of  his  claim ;  how  he  came  to  be  so  long  ignorant  of  his 
rights,  and  the  means  used  by  the  defendants,  or  any  of  them, 
to  keep  him  in  ignorance. 

DISCUSSION. 

In  passing  upon  the  demurrers,  we  must  take  the  allegations 
of  the  bill  as  true.  In  the  case  of  Kinter  vs  Commonwealth 
Trust  Company,  ct  al,  25  Daup.  26,  we  so  thoroughly  dis- 
cussed the  principles  and  reviewed  the  authorities,  that  it 
would  be  useless,  as  well  as  burdensome — both  to  the  Court 
and  counsel,  to  repeat  what  we  there  said.  The  discussion  in 
that  case  is  pertinent  in  this. 

The  princi[)al  difference  between  this  case  and  the  Kitilcr 
case  is  in  the  character  of  representations  made.  In  the 
Kinter  case  the  charges  of  fraud  and  the  breach  of  the  duty 
which  the  plaintiff  contends  the  defendants  owed  him,  were 
based  upon  a  letter  which  it  is  averred  contained  false  rep- 
resentations and  concealed  material  facts.  The  representa- 
tions in  this  case  consist  of  statements  verbally  made  to  the 
plaintiff  by  Hildrup,  v*^ith  the  knowledge  and  consent  of 
Tracy  and  Starkey.  It  is  averred  that  Hildrup  told  the  plain- 
tiff that  in  order  to  secure  orders  for  shells  it  would  be 
necessary  for  Hildrup  to  obtain  options  on  a  considerable 
portion  of  the  common  stock  of  the  company,  as  the  party  who 
controlled  the  placing  of  the  orders  for  shells  required  a 
stock  interest  in  the  company  on  the  placing  of  such  orders, 
and  that  Hildrup  doubted  whether  he  could  secure  sufficient 
options  upon  the  common  stock  and  that  he,  Tracy  and 
Starkey  would  also  have  to  turn  in  their  stock;  that  the  plain- 
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tiff  relied  upon  the  truth  of  these  representations,  which  were 
false  and  fraudulent,  and  was  induced  thereby  to  sell  his  com- 
mon stock  for  $50.  per  share,  securing  also,  the  release  of  all 
his  liability  on  endorsements  for  the  company.  These  rep- 
resentations are  very  different  from  those  made  in  the  Kinter 
case.  That  they  are  material,  cannot  be  doubted.  They  were 
made  to  a  director  and  the  largest  shareholder  of  the  company 
presumably  familiar  with  its  affairs,  who  knew  that  the  com- 
pany, for  six  months  theretofore,  was  expected  to  fail.  If 
the  orders  referred  to  in  the  representations  were  not  ob- 
tained, disaster  confronted  the  company.  The  plaintiff's  4004 
shares  of  stock  were  worthless.  To  part  with  his  stock  for 
$200,200  meant  the  salvation  of  the  company  of  which  he  was 
an  incorporator.  Undoubtedly,  therefore,  these  representa- 
tions were  material  to  the  inducement  (Sutton  vs  Morgan 
158  Pa.  204),  and  if  the  plaintiff  had  acted  promptly,  would 
have  been  sufficient  to  justify  him  in  either  refusing  to  execute 
his  option  or  to  ask  for  the  reassignment  of  his  stock;  Wagner 
vs  Fehr,  211  Pa.  435;  Williams  vs  Kerr,  152  Pa.  560;  PelHo 
vs  Buirs  Head  Coal  Co.,  224  Pa.  379;  Confer  vs  McNeal,  74 
Pa.  112. 

But  the  plaintiff  cannot  prevail  in  this  suit,  because  he  has 
been  guilty  of  laches.  He  gave  his  option  March  9,  1915.  He 
executed  it  by  the  surrender  of  his  stock  December  10,  1915. 
He  filed  his  bill  March  4,  1921.  He  alleges  that  definite  in- 
formation first  came  to  him  in  July  1920,  but  even  after  that 
he  delayed  eight  months. 

The  plaintiff  had  been  a  director  of  the  company  for  fifteen 
years  and  was  its  largest  stockholder,  with  the  exception  of 
Hildrup,  who  owned  an  equal  number  of  shares.  He  was 
employed  by  the  company  at  a  salary  of  $200  per  month.  As 
a  director,  he  certainly  knew  that  J.  K.  White,  a  fellow- 
employe,  who  obtained  the  British  order  on  February  19,  1915, 
was  in  England  during  the  latter  part  of  February  1915,  when 
Hildrup  first  asked  for  his  option.  If  he  did  not  know  what 
White's  business  was,  inquiry  of  Hildrup,  Tracy  or  Starkey 
would  have  brought  either  the  information  or  a  refusal  to  dis- 
close it.  In  either  event,  as  a  director  he  would  have  been 
put  on  notice. 

For  six  months  he  and  the  other  directors  expected  the  cor- 
poration to  fail,  which  necessarily  meant  that  his  common 
stock  was  then  worthless.  The  earnings  were  small  and  the 
indebtedness,  upon  part  of  which  at  least  he  was  individually 
liable,  was  great.  Under  these  circumstances,  he  was  offered 
not  only  the  par  of  $50  per  share  for  his  stock,  but  also  the 
cancellation  of  all  his  liability  on  account  of  the  indebtedness 
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of  the  company,  and  he  was  advised  that  $50  per  share  was 
being  offered  for  the  common  stock.  There  were  18,330  shares 
outstanding.  Therefore,  at  the  time  of  the  original  offer,  it 
was  apparent  that  those  who  made  the  offer  expected  to  pay 
off  the  large  indebtedness  of  the  company  and  earn  consider- 
ably more  than  $916,500,  which  would  be  the  par  value  of  the 
outstanding  common  stock.  This  was  abundantly  sufficient 
to  suggest  to  a  director  the  probability  of  large  earnings  from 
war  orders  moreover,  the  apparent  effort  gf  Hildrup  to  buy  up 
all  the  common  stock  at  par,  even  sending  the  plaintiff  to  Bal- 
timore to  secure  options  from  the  stockholders  resident  there, 
was  enough  to  awaken  suspicion  of  anticipated  prosperity. 
The  bill  alleges  that  Hildrup  stated  it  was  necessary  to  secure 
options  on  a  ^^considerable  portion  of  the  common  stock,"  yet 
the  bill  also  discloses  that  the  apparent  effort,  which  was  then 
known  to  the  plaintiff,  was  to  secure  all  the  stock.  Hildrup, 
Tracy  and  Starkey,  and  the  plaintiff,  together  owner  12,537 
shares  and  it  was  stated  that  they  would  all  surrender  their 
stock;  yet  the  plaintiff  was  sent  to  Baltimore  to  gather  up 
other  shares.  The  bill  discloses,  by  the  agreement  marked 
Exhibit  "B",  that  the  plaintiff  was  not  willing  to  part  with 
only  a  portion  of  his  stock,  but  insisted  on  the  option  being 
executed  as  to  all  of  it.  It  is  apparent  that  he  was  satisfied 
with  the  offer  and  willing  that  those  who  secured  his  stock 
should  take  the  chance  of  larger  profits. 

Apart  from  the  matters  just  referred  to,  which  were  suffi- 
cient to  put  the  plaintiif  on  notice  before  or  about  the  time  he 
signed  the  option,  there  was  abundant  to  put  him  on  notice 
before  the  option  was  executed.  He  remained  a  director  and  a 
salaried  employe  under  his  supplemental  agreement,  until 
December  10,  1915.  During  that  time  a  building  was  erected 
for  the  making  of  shells.  The  last  amendment  to  his  bill  dis- 
closes that  an  order  for  $140,000  worth  of  lathes  to  make 
shells  was  placed  in  the  latter  part  of  February,  1915. 

Although  the  plaintiff  may  not  have  known  of  the  order, 
many  of  those  lathes  must  have  been  placed  in  position  while 
he  remained  a  director,  because  paragraph  8  of  his  bill  dis- 
closes that  approximately  155,334  shells  (assuming  that  one- 
third  of  the  shipment  of  December  1915  was  made  by  Decem- 
ber 10),  were  shipped  before  he  ceased  to  be  a  director.  He 
discloses  by  his  bill  that  the  company  made  a  profit  of  ten 
dollars  per  shell  upon  the  British  order  alone,  which  would 
amount  to  $1,553,340  earned  while  he  was  a  director.  As  a 
director  he  could  readily  have  ascertained  this  profit  before 
he  executed  his  option  by  the  delivery  of  his  stock.  Or,  if 
the  information  had  been  refused  him   it  would   have  been 
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abundantly  sufficient  to  justify  him  in  not  delivering  his  stock. 
The  payment  to  him  of  $200,200  by  the  joint  check  of  Hildrup 
and  Tracy  was  also  sufficient  to  awaken  interest  and  inquiry, 
because  he  was  told  that  someone  else  was  buying  the  stock. 
Furthermore,  being  an  incorporator  of  the  company,  a  director 
for  fifteen  years,  holding  4004  shares,  having  received  $200,200 
and  the  release  of  his  large  obligations,  for  his  stock  in  a  fail- 
ing concern,  idle  curiosity,  if  not  his  interest  or  sentiment  con- 
cerning his  old  corporation,  would  have  prompted  him  to 
notice  what  the  company  was  doing.  Hildrup,  Tracy  and 
Starkey  were  always  available,  but  no  inquiry  was  made.  He 
asked  no  question  of  anybody  except  when  he  inquired  at  the 
last  directors*  meeting  before  the  annual  meeting  in  1915,  for 
the  annual  statement  and  the  statement  of  unfilled  orders, 
and  was  told  it  was  not  completed.  He  could  have  had  the 
data  upon  demand.  He  did  not  follow  it  up,  but  conveyed  his 
stock  nine  days  later. 

Plaintiflf  avers,  by  the  amendment  of  June  5,  1922,  that  he 
did  not  learn  until  an  accidental  meeting  with  Ensinger,  an 
employe  of  the  company,  who  had  left  the  company,  removed 
from  the  city  and  recently  returned,  that  in  the  latter  part  of 
January  1915  the  company  was  working  on  plans  for  the  erec- 
tion of  a  building  to  manufacture  shells,  which  plans  were 
completed  about  February  22,  1915  that  the  company  started 
the  prelimniary  drawings  about  the  second  week  of  February 
1915,  and  had  placed  an  order  for  $140,000  for  lathes  to  make 
shells.  While  he  may  not  have  known  these  facts,  yet  as  a 
director  from  March  to  December,  he  saw  the  result  of  these 
preliminary  preparations.  According  to  his  bill,  all  his  in- 
formation came  to  him  before  July  1920.  Yet,  even  then  he 
delayed  filing  his  bill  for  eight  months. 

The  information  was  acquired  through  accident,  not  effort. 
The  bill  discloses  that  he  did  not  make  a  single  inquiry  until 
after  his  chance  conversation  with  Ensinger,  the  latter  part  of 
June,  1920,  which  prompted  him  to  call  on  J.  K.  White,  and 
even  then,  as  his  last  amendment  shows,  the  additional  in- 
formation he  got  was  as  to  dates  only.  In  the  meantime,  Hild- 
rup had  died  and  his  estate,  and  the  other  defendants,  were 
deprived  of  his  evidence.  The  plaintiff  is  guilty  of  far  greater 
laches  than  Kinter.  So  that  everything  that  was  said  by  this 
Court  and  by  the  Supreme  Court  in  affirming  the  Kinter  case, 
applies  with  greater  force  here. 

The  language  of  Mr.  Justice  Mitchell  in  Smith  vs  Blachley, 
198  Pa.  173, 180,  is  particularly  applicable  to  him :  "The  gradual 
leaking  out  of  the  circumstances,  and  the  gossip  and  suspicions 
(^f  others  started  an  investigation  by  plaintiff  which  the  most 
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ordinary  prudence  would  have  prompted  at  the  beginning,  and 
which  would  then  have  either  foiled  the  scheme  or  led  to  its 
discovery,  and  the  trial  of  this  action,  while  all  the  witnesses 
were  alive  and  the  matters  fresh  in  their  memories." 

It  is  contended  that  the  doctrine  of  laches  does  not  apply 
to  documentary  evidence,  and  because  the  bill  of  complaint 
discloses  that  much  of  the  testimony  is  documentary  and  in 
the  possession  of  the  defendants,  the  death  of  Hildrup  has 
not  prejudiced  the  defendants. 

The  gist  of  the  plaintiff's  case  is  the  alleged  verbal  repre- 
sentations made  by  Hildrup  to  the  plaintiff,  and  his  reliance 
thereon.  Assuming  that  evidence  of  those  representations 
were  to  be  offered  by  a  third  party,  without  the  advantage  to 
;he  defendants  of  Hildrup's  denial  or  explanation,  there  can 
be  no  question  of  the  situation  in  which  the  death  of  Hildrup 
has  left  defendants.  Nor  can  we  say  that  the  defendants  are 
not  prejudiced  by  the  death  of  Hildrup,  even  when  the  docu- 
mentary evidence  is  considered,  because  the  bill  of  complaint 
charges  fraud  in  the  circumstances,  which  conceived  and  cre- 
ated some  of  the  documentary  evidence,  and  which  kept  and 
concealed  other  parts  of  it.  Hildrup  is  not  here  to  explain 
those  circumstances. 

CONCLUSION. 

For  the  reasons  herein  given,  as  well  as  those  given  by  this 
Court  in  the  case  of  Kinter  vs  Commonwealth  Trust  Company, 
25  Daup.  26,  and  by  Mr.  Justice  Walling,  in  affirming  our 
decree,  we  are  of  opinion  that  the  demurrers  to  the  bill  of 
complaint  must  be  sustained,  because  the  plaintiff  has  been 
guilty  of  gross  laches  in  bringing  his  bill. 

DECREE. 
Now,  June  24th,  1922,  upon  due  consideration  of  the  bill 
of  complaint  and  demurrers  thereto,  it  is  hereby  ordered, 
adjudged  and  decreed  that  the  demurrers  of  the  Common- 
wealth Trust  Company,  as  Executor  and  Trustee  of  the  estate 
of  William  T.  Hildrup,  Jr.,  Deceased,  and  the  joint  demurrers, 
in  so  far  as  they  aver  that  there  was  a  misjoinder  of  the  par- 
ties and  that  there  was  no  material  misrepresentation  upon 
which  the  bill  could  rest,  be  and  the  same  are  hereby  over- 
ruled, and  in  so  far  as  the  demurrers  aver  that  the  fraud 
consisted  of  concealment  of  matters  concerning  which  the 
defendants  were  under  no  duty  to  disclose  to  the  plaintiff, 
and  so  far  as  the  demurrers  charge  the  plaintiff  has  been 
p^uilty  of  laches,  the  said  demurrers  are  hereby  sustained  and 
the  bill  of  complaint  is  dismissed,  at  the  cost  of  the  plaintiff 
Exception  to  the  plaintiff. 
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John  Wesley  Hill,  Plaintiff  vs  Commonwealth  Trust  Com- 
pany, Executor  of  William  T.  Hildrup,  Jr.,  Deceased,  D.  E. 
Tracy  and  William  P.  Starkey,  and  St.  Stephen's  Protestant 
Episcopal  Church  of  Harrisburg,  Pennsylvania,  Florence 
Nightingale  Hildrup  and  Commonwealth  Trust  Company, 
Trustee,  Defendants. 

Equity — ^Laches. 

Plaintiff  in  a  bill  in  equity  for  the  re-assignment  of  shares  of  the 
common  stock  of  a  corporation,  alleged  to  have  been  sold  by  reason 
of  fraudulent  representations  made  by  three  directors  of  said  cor- 
poration, gave  an  option  for  the  purchase  of  his  stock  March  15,  1915. 
He  executed  his  option  in  January  1916.  The  principal  place  of 
business  of  the  corporation  was  in  Harrisburg,  Pennsylvania.  Plain- 
tiff resided  in  New  York  City.  Plaintiff  knew  that  the  corporation 
was  in  financial  difficulties  and  was  expected  to  fail.  When  plaintiff 
received  letter  asking  for  an  option  on  his  stock  he  executed  the 
option  without  inquiry,  and  there  was  no  allegation  of  any  effort  to 
seek  information.  In  the  latter  part  of  December  1915  plaintiff  re- 
ceived a  letter  urgently  requesting  him  to  execute  the  option  given 
by  him.  About  two  weeks  later  he  received  a  similar  letter.  With- 
out further  inquiry  he  executed  the  option  by  the  surrnndcr  of  bis 
stock  at  par,  the  price  agreed  upon.  About  October  1,  192Q  plaintiff 
was  advised  that  his  stock  was  worth  more  than  the  price  for  which 
it  was  sold.  On  May  14,  1920  one  of  the  directors  charged  with  hav- 
ing made  false  representations  died.  Plaintiff  filed  his  bill  March 
14,  1921.  Held,  sustaining  demurrer  to  plaintiff's  bill,  that  plaintiff 
was  barred  by  laches. 

Reasonable  diligence  is  required  of  a  plaintiff  in  equity  without 
regard  to  the  accident  of  residence. 

Demurrer  to  bill  in  equity.  C.  P.  Dauphin  County,  No.  691, 
Equity  Docket. 

Swartz,  Svvartz  &  Swartz  and  Beidleman  &  Hull,  for  plain- 
tiff. 

Charles  L.  Bailey,  Jr.,  for  David  E.  Tracy. 

William  S.  Snyder,  for  William  P.  Starkey. 

Charles  H.  Bergner,  for  Commonwealth  Trust  Company. 

Hargest,  P.  J.,  June  24,  1922. 

This  case  arises  on  bill  and  demurrers.  The  plaintiff  filed 
his  bill  March  14,  1921,  and  two  amendments  thereto,  Novem- 
ber 23,  1921  and  June  7,  1922,  to  all  of  which  defendants  have 
demurred.  The  bill  asks  for  the  reassignment  of  ninety  shares 
of  the  common  stock  of  the  Harrisburg  Pipe  &  Pipe  Bending 
Company,  and  the  accounting  to  the  plaintiff  for  the  dividends 
declared  and  paid  on  said  stock,  with  interest,  less  the  sum  of 
$4500  received  by  the  plaintiff  thereon. 

The  bill  of  complaint  in  this  case  is  almost  identical  with 
that  filed  in  the  case  of  J.  Carroll  Kinter  against  the  same 
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parties,  25  Daup.  26,  in  which  the  demurrers  were  sustained 
and  the  bill  dismissed  by  this  Court,  and  which  was  affirmed 
by  the  Supreme  Court  in  an  opinion  filed  May  25,  1922,  to 
No.  10  Miay  Term  1922,  274  Pa.  Rep.  436.  The  only  particu- 
lars in  which  there  is  any  difference  whatever  are — that  the 
plaintiff  during  the  period  of  his  ownership  of  the  stock  in  the 
llarrisburg  Pipe  &  Pipe  Bending  Company,  and  since  he  part- 
ed with  his  stock  in  January  1916,  under  the  option  which  he 
gave  on  or  about  March  15,  1915,  was  a  resident  of  the  city  of 
New  York,  and  during  the  latter  part  of  December  1915,  or 
early  in  January  1916,  William  T.  Hildrup,  Jr.,  acting  for  him- 
self,  D.  E.  Tracy  and  William  P.  Starkey,  wrote  the  plaintiff, 
urgently  requesting  him  to  forward  his  certificate  of  stock  to 
the  Harrisburg  Trust  Company  in  exchange  for  a  new  certi- 
ficate for  90  shares  of  the  common  stock  of  the  company,  so 
that  the  plaintiff's  stock  could  be  transferred  on  the  books  of 
the  company ;  that  the  plaintiff,  not  having  complied  with  said 
request,  received  another  letter  to  the  same  purport,  and  there- 
upon sent  his  stock  and  received  a  new  certificate,  and,  hav- 
ing signed  the  transfer  in  blank,  returned  said  certificate  to 
the  Harrisburg  Trust  Company  and  received  a  draft  for  $4500 
in  payment  therefor;  that  on  or  about  October  1,  1920,  the 
plaintiff  received  a  letter  from  J.  Hervey  Patton,  of  Harris- 
burg, Pa.,  informing  him  that  the  company  had  received  an 
order  from  the  British  Government  for  war  munitions  on 
February  19,  1915,  as  set  out  in  paragraph  5  of  the  plaintiff's 
amended  bill,  which  was  the  first  notice  plaintiff  had  that  his 
stock  was  worth  more  than  $50  per  share;  that  the  plaintiff 
did  not  know  of  the  activities  of  the  company  and  did  not  re- 
ceive a  copy  of  the  statement  of  the  condition  of  the  com- 
pany as  of  October  31,  1915,  which  was  submitted  to  the  an- 
nual meeting  of  the  stockholders  on  December  11,  1915.  it 
is  not  necessary  for  us  to  set  out  in  detail  the  averments  of 
this  bill. 

The  demurrers  were  filed  in  form  like  the  demurrers  in 
the  Kinter  case,  raising  the  same  questions. 

DISCUSSION. 

The  only  question  in  this  case  is  whether  the  fact  that  the 
plaintiff  resided  in  New  York  instead  of  in  Harrisburg,  so 
differentiates  it  as  to  require  the  Court  to  come  to  a  different 
conclusion  upon  the  demurrers.  He  avers  that  the  condition 
of  the  company  was  so  precarious  that  for  six  months  before 
the  receipt  of  the  orders  for  munitions  the  Board  of  Directors 
expected  the  company  to  fail.  When  he  received  the  letter 
asking  for  the  option  he  executed  it  without  further  inquiry. 
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There  is  no  allegation  of  any  effort  to  seek  any  information 
and  no  allegation  that  any  information  was  received,   from 
that  time  until  the  latter  part  of  December  1915,  when  he 
says  he  received  a  letter  from  Hildrup  "urgently  requesting" 
him  to  send  his  certificate  of  stock  to  the  company.    He  paid 
no  attention  to  this  request.     About  two  weeks  later  he  re- 
ceived another  letter  also  "urgently  requesting"  him  to  send 
his  certificate.    These  urgent  requests  should  have  been  suffi- 
cient to  awaken  his  interest  in  the  prosperity  of  the  company 
Without  further  inquiry  he  executed  the  option  by  the  sur- 
render of  his  stock  and  receipt  of  $4500  in  payment  therefor. 
His   interest   in   the   company   ceased.      He   was   apparently 
satisfied  and  gave  no  further  thought  to  his  transaction,  so 
far  as  the  record  shows,  until  about  October  1,  1920,  when 
he  was  advised  by  J.  Hervey  Patton  that  his  stock  was  worth 
more  than  $50  a  share  for  which  he  sold  it.     He  says  he  did 
not  know  of  the  activities  of  the  company.    So  far  as  the  bill 
shows,  he  did  not  care.    The  annual  statement  of  October  31, 
1915  was  not  submitted  to  him,  but  it  would  have  been  had 
he  asked  for  it.    As  Mr.  Justice  Walling  said  in  the  case  of 
Kinter  vs  Commonwealth  Trust  Company,  et  al,  supra,  "he 
makes  no  claim  that  he  sought  information  from  any  officer, 
stockholder,  or  employe  of  the  company  or  from  any  other 
source."    The  information  which  came  to  him  October  1,  1920, 
came  through  J.  Hervey  Patton,  who  obtained  it  by  accident. 
It  came  through  no  effort  on  the  part  of  the  plaintiff.     Al- 
though he  obtained  his  information  October  1,  1920,  he  did 
not  file  his  bill  until  March  14,  1921,  within  one  day  of  the 
expiration  of  six  years  from  the  time  he  gave  his  option.    Hil- 
drup had  died.     His  death  materially  changed  the  condition 
so  far  as  the  other  defendants  are  concerned.    The  defendants 
are  deprived  of  Hildrup's  evidence  because  of  the  plaintiff's 
delay  in  bringing  his  bill.    As  was  said  by  Chief  Justice  Fuller 
in  Hammond  et  al  vs  Hopkins,  et  al,  143  U.  S.  224,  273,  "the 
law  has  a  right  to  presume  and  does  presume,  that  he  would 
have  had  opportunities  of  explaining  these  transactions  and 
vindicating  himself,  which  opportunities  are  now  lost.     The 
counter-presumption  now  arises  that  there  has  been  delay  with 
a  view  to  have  the  undue  advantage  of  evidence  on  one  side 
no  longer  capable  of  explanation  on  the  other."    The  Courts 
have  recognized  that  in  some  situations  and  with  some  people, 
cupidity   conquers   conscience.     Especially   is   this   so   when 
death  has  destroyed  the  evidence.    Judge  Rogers  said,  in  Cur- 
tice vs  Crawford  County  Bank,  110  Federal  830,  833: 

"In  that  event  all  restraint,  except  that  of  conscience,  is 
removed,  because  there  are  none  to  question ;  and  the  tempta- 
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tion  to  deceive,  to  suppress,  to  prevaricate,  is  not  held  in  check 
by  the  fear  of  contradiction  or  exposure,  and  immunity  from 
the  penalty  of  false  swearing  is  made  practically  sure."  Lea 
vs  Polk  County  Copper  Co.,  21  Howard  493;  MacNeal  vs 
MacGregor,  1  Dow.  &  C.  L.  208,  Eng.  Rep.  6,  503. 

Our  purpose  in  referring  to  the  effect  of  the  death  of  Hil- 
drup  upon  the  question  of  laches  in  addition  to  what  we  said 
in  Kinter  vs  Commonwealth  Trust  Company,  et  al,  supra, 
is  to  emphasize  the  changed  conditions  of  the  parties  caused 
by  the  plaintiff's  long  delay.  Everything  that  we  said  in  that 
case  upon  this  and  every  other  branch  of  the  case,  applies 
with  equal  force  to  the  case  now  before  us,  except  the  reference 
made  to  the  fact  that  Kinter  was  a  resident  of  the  city  of  Har- 
risburg. 

We  do  not  think  that  the  residence  of  the  plaintiff  excuses 
his  laches;  whether  he  lived  in  New  York  or  Harrisburg, 
reasonable  diligence  was  required  of  him.  Neglect  of  his 
rights  are  chargeable  to  him,  regardless  of  the  accident  of 
residence.  In  his  effort,  by  the  amendment  of  June  7,  1922, 
to  excuse  the  delay,  he  explains  that  the  information  came  to 
him  by  accident,  and  not  as  the  result  of  any  effort  or  inquiry 
of  his  own.  There  was  not  only  no  reasonable  effort,  but  no 
effort  whatever,  until  Pat  ton,  on  October  1,  1920,  told  him  his 
stock  was  worth  more  when  he  sold  it  than  $50  per  share, 
which  he  received  for  it.  There  is  nothing  in  this  case  except 
a  bare  allegation  of  ignorance  at  one  time,  and  knowledge  at 
another — knowledge  obtained  through  no  efforts  of  his  own. 

There  is  no  distinction  in  the  principles  to  be  applied,  and 
the  fact  of  residence  in  New  York  cannot  excuse  the  laches 
of  the  defendant. 

CONCLUSION. 

I 

For  the  reasons  herein  stated,  as  well  as  those  given  in 
Kinter  vs  Commonwealth  Trust  Company,  et  al,  25  Daup.  26, 
and  those  also  expressed  in  the  opinion  of  Mr.  Justice  Walling 
in  affirming  this  Court  in  that  case,  we  are  of  opinion  that  the 
demurrers  to  the  bill  of  complaint  must  be  sustained  because 
the  plaintiff  has  been  gHiilty  of  gross  laches  in  bringing  the 
bill,  and  because  the  bill  does  not  disclose  sufficient  fraudulent 
misrepresentations  to  sustain  it,  nor  does  it  show  concealment 
of  any  facts  which  Hildrup,  Tracy  or  Starkey  were  bound  to 
disclose  to  the  plaintiff  in  purchasing  his  stock. 

DECREE. 

Now,  June  24,  1922,  upon  due  consideration  of  the  bill  of 
complaint  and  demurrers  thereto,  it  is  hereby  ordered,  ad- 


1922  DAUPHIN   COUNTY   REPORTS  319 

Waldo  Newcomer  vs  Commonwealth  Trust  Co.,  et  al. 

judged  and  decreed  that  the  demurrers  of  the  Commonwealth 
Trust  Company  as  Executor  and  Trustee  of  the  estate  of 
William  T.  Hildrup,  Jr.,  Deceased,  and  the  joint  demurrers 
of  the  defendants,  in  so  far  as  they  aver  a  misjoinder  of  the 
parties,  and  an  adequate  remedy  at  law,  be  and  they  are  here- 
by overruled,  and  that  the  joint  demurrers  of  the  defendants 
in  so  far  as  they  aver  that  there  were  no  material  fraudulent 
misrepresentations  made  to  the  plaintiff  and  no  concealment 
of  any  facts  which  the  defendants  were  bound  to  disclose,  and 
that  the  plaintiff  was  guilty  of  laches  in  bringing  his  bill,  be 
sustained  and  the  bill  of  complaint  be,  and  it  is,  hereby  dis- 
missed at  the  cost  of  the  plaintiff.    Exception  to  the  plaintiff. 


Waldo  Newcomer,  Plaintiff  vs  Commonwealth  Trust  Com- 
pany, Executor  of  William  T.  Hildrup,  Jr.,  Deceased,  D.  E. 
Tracy  and  William  P.  Starkey,  and  St.  Stephen's  Protes- 
tant Episcopal  Church  of  Harrisburg,  Pa.,  Florence  Night- 
ingale Hildrup,  and  Commonwealth  Trust  Company,  Trus- 
tee, Defendants. 

EqmtT— Laches. 

Note.  This  case  is  governed  by  the  opinions  filed  in  Kinter  vs 
Commonwealth  Trust  Co.,  et  al.,  ante  page  26,  and  John  Wesley  Hill 
vs  Commonwealth  Trust  Co.,  et  al.,  ante  page  315. 

Demurrer  to  bill  in  equity.  C.  P.  Dauphin  County,  No. 
672,  Equity  Docket. 

Swartz,  Swartz  &  Swartz  and  Beidleman  &  Hull,  for  plain- 
tiff. 

Charles  L.  Bailey,  Jr.,  for  David  E.  Tracy. 

William  S.  Snyder,  for  William  P.  Starkey. 

Charles  H.  Bergner,  for  Commonwealth  Trust  Company. 

Hargest,  P.  J.,  June  24,  1922. 

This  case  arises  on  bill  and  demurrers.  The  plaintiff,  a 
resident  of  Baltimore,  filed  his  bill  December  15,  1920,  and 
three  amendments  thereto — April  11,  1921,  October  31,  1921, 
and  June  5,  1922,  to  all  of  which  defendants  have  demurred. 

The  bill  asks  for  the  reassignment  of  600  shares  of  the 
common  stock  of  the  Harrisburg  Pipe  &  Pipe  Bending  Com- 
pany, and  the  accounting  to  the  plaintiff  for  the  dividends 
declared  and  paid  on  said  stock,  with  interest,  less  the  sum  of 
$30,000  received  by  the  plaintiff  thereon. 

The  bill  of  complaint"  in  this  case  is  similar  in  most  of  its 
essential  particulars  to  that  filed  in   the  case  of  J.  Carroll 
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Kinter  against  the  same  parties,  25  Daup.  26,  in  which  the 
demurrers  were  sustained  and  the  bill  dismissed  by  this 
Court,  and  which  was  affirmed  by  the  Supreme  Court  in  an 
opinion  filed  May  25,  1922,  to  No.  10  May  Term  1922,  274 
Pa.  Rep.  436. 

We  shall  only  consider  whether  this  case  is  so  different 
from  the  Kinter  case  as  to  relieve  the  plaintiff  from  the  charge 
of  laches,  upon  which  ground  the  decree  of  this  Court  was 
affirmed.  The  bill  in  this  case  is  also  similar  to  that  filed  in 
the  case  of  J.  W^esley  Hill  against  the  same  parties,  to  No. 
691  Equity  Docket,  in  which  case,  in  an  opinion  filed  this  day, 
we  have  held  that  the  fact  that  plaintiff  was  a  non-resident 
of  the  city  of  Harrisburg  did  not  relieve  him  of  the  charge 
of  laches. 

It  is  unnecessary  to  set  out  in  full  the  averments  of  this 
bill.  The  only  particulars  in  which  it  differs  from  the  bills 
of  complaint  in  the  cases  referred  to,  are  as  follows:  Upon 
the  receipt  of  a  letter  of  March  3,  1915,  in  form  exactly  like 
that  sent  out  in  the  Kinter  case,  the  plaintiff  wrote  to  William 
T.  Hildrup,  Jr.,  requesting  Hildrup  to  furnish  him  with  a 
statement  of  the  earnings  of  the  company,  so  that  the  plaintiff 
could  form  an  idea  of  the  value  of  the  stock,  and  suggesting 
that  some  consideration  should  be  paid  for  the  option  which 
Hildrup  had  requested.  Hildrup  replied  that  he  was  not  at 
liberty  to  pay  anything  for  the  option  and  could  not  consider 
making  an  offer  to  one  stockholder  without  extending  the 
offer  to  all  the  others. 

That  J.  Hervey  Patton,  at  the  instance  of  Hildrup,  Tracy 
and  Starkey,  went  to  Baltimore  and  told  the  plaintiff  that  it 
was  necessary  to  procure  options  from  the  common  stock- 
holders on  their  stock  in  order  to  enable  the  Harrisburg  Pipe 
&  Pipe  Bending  Company  to  procure  large  orders  for  shells, 
as  the  parties  who  controlled  the  placing  of  orders  for  shells 
required  a  stock  interest  in  the  company  on  placing  such 
orders,  and  that  it  was  necessary  that  Hildrup  get  the  options 
as  quickly  as  possible  to  enable  him  to  get  the  orders;  that 
Hildrup  doubted  whether  he  would  get  options  enough  in 
time  to  secure  the  order,  and  that  Hildrup,  Tracy  and  Starkey 
would  turn  in  their  common  stock,  which  statements  were 
false  and  fraudulent  and  known  so  to  be  by  Hildrup,  Tracy 
and  Starkey;  that  the  plaintiff,  relying  upon  these  statements, 
executed  his  option  and  gave  it  to  Patton  for  the  purpose  of 
delivering  it  to  Hildrup. 

That  the  plaintiff  attended  the  annual  meeting  December 
11,  1915  and  requested  said  Hildrup  to  mail  him  a  copy  of  the 
statement  of  the  condition  of  the  company  submitted  at  said 
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meeting.  Failing  to  receive  the  same,  he  wrote  Hildrup,  De- 
cember 25,  1915,  requesting  a  copy  of  said  statement,  which 
was  sent  to  him  December  28,  1915 ;  that  Hildrup,  under  date 
of  January  19,  1916,  wrote  the  plaintiff  that  he  desired  to 
exercise  the  option  requesting  the  plaintiff  to  send  his  cer- 
tificate of  stock  to  the  Harrisburg  Trust  Company,  which  was 
done,  and  on  January  24,  1916,  the  Harrisburg  Trust  Company 
mailed  the  plaintiff  the  check  of  William  T.  Hildrup,  Jr.,  for 
$30,000  in  payment  of  his  stock. 

The  defendants  demurred,  assigning  the  same  grounds  as 
were  assigned  in  the  case  of  Kinter  vs  Commonwealth  Trust 
Company,  supra. 

DISCUSSION. 

What  we  said  in  the  case  of  J.  Hervey  Patton  vs  Common- 
wealth Trust  Company,  et  al.,  25  Dau.  Co.  Rpts.  306,  in  an 
opinion  filed  this  day,  with  reference  to  the  representations 
made  by  Hildrup,  is  pertinent  here.  This  bill  alleges  that  the 
same  representations  were  made  by  Patton,  acting  as  the  agent 
for  the  defendants,  to  the  plaintiff.  These  representations 
were  undoubtedly  material  and  for  the  purpose  of  these  de- 
murrers we  must  assume  the  allegations  of  the  bill  are  true. 
We,  therefore,  think  that  if  the  plaintiff  had  acted  promptly 
there  would  have  been  sufficient  to  sustain  his  bill. 

But  the  plaintiff  cannot  prevail.  He  lives  in  Baltimore. 
His  laches  has  been  greater  than  that  of  J.  Wesley  Hill,  who 
lived  in  New  York.  The  plaintiff  in  this  case  attended  the 
annual  meeting.  He  demanded  a  copy  of  the  annual  state- 
ment submitted  at  the  meeting  and  failing  to  get  it  wrote  to 
Hildrup  to  send  him  a  copy.  He  received  that  copy  De- 
cember 29,  1915.  It  was  evident  that  the  plaintiff  was  mak- 
ing an  intelligent  investigation  or  at  least  knew  how  to  make 
such  investigation.  Notwithstanding  that,  he  executed  his 
option  by  the  delivery  of  his  stock  nearly  one  month  after  the 
receipt  of  this  annual  statement.  All  that  we  have  said,  and 
all  that  Mr.  Justice  Walling  said,  in  the  case  of  Kinter  vs 
Commonwealth  Trust  Company,  supra,  except  so  much  as 
applies  to  the  residence  of  the  plaintiff,  Kinter,  in  Harrisburg, 
is  applicable  to  this  case. 

CONCLUSION. 
For  the  reasons  given  in  the  case  of  Kinter  vs  Common- 
wealth Trust  Company,  et  al.,  supra,  and  in  the  case  of  John 
Wesley  Hill  vs  Commonwealth  Trust  Company,  et  al.,  691 
Equity  Docket,  we  are  of  opinion  that  the  demurrers  to  the 
bill  of  complaint  must  be  sustained  because  the  plaintiff  has 
been  guilty  of  gross  laches  in  bringing  his  bill. 
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Florence  Basshor,  Plaintiff  vs  Commonwealth  Trust  Com- 
pany, Executor  of  William  T.  Hildrup,  Jr.,  Deceased,  D. 
E.  Tracy  and  William  P.  Starkey,  and  St.  Stephen's  Protes- 
tant Episcopal  Church  of  Harrisburg,  Pennsylvania,  Flor- 
ence Nightingale  Hildrup  and  Commonwealth  Trust  Com- 
pany, Trustee,  Defendants. 

Equity — Laches. 

Note.  This  case  is  governed  by  the  opinions  filed  in  Kinter  vs 
Commonwealth  Trust  Co.,  ct  al.,  ante  page  26,  and  John  Wesley  Hill 
vs  Commonwealth  Trust  Co.,  et  al.,  ante  page  315. 

Demurrer  to  bill  in  equity.  C.  P.  Dauphin  County,  No. 
674  Equity  Docket. 

Swartz,  Swartz  &  Swartz  and  Beidleman  &  Hull,  for  plain- 
tiflF. 

Charles  L.  Bailey,  Jr.,  for  David  E.  Tracy. 

William  S.  Snyder,  for  William  P.  Starkey. 

Charles  H.  Bergner,  for  Commonwealth  Trust  Company. 

Hargest,  P.  J.,  June  24,  1922. 

This  case  arises  on  bill  and  demurrers.  The  plaintiff,  a 
resident  of  Baltimore,  Maryland,  filed  her  bill  January  3,  1921, 
and  amendments  thereto  November  21,  1921  and  June  5,  1922, 
to  all  of  which  defendants  have  demurred. 

This  bill  asks  for  the  reassignment  of  50  shares  of  the 
common  stock  of  the  Harrisburg  Pipe  &  Pipe  Bending  Com- 
pany and  the  accounting  to  the  plaintiff  for  the  dividends 
declared  and  paid  on  said  stock,  with  interest,  less  the  sum 
of  $2500  received  by  the  plaintiff  thereon. 

The  bill  in  this  case  is  similar  in  every  essential  particular 
to  that  in  the  case  of  Waldo  Newcomer,  25  Dau.  Co.  Rpts.  319, 
in  which  we  have  this  day  filed  an  opinion,  except  that  Waldo 
Newcomer  attended  the  annual  meeting  December  11,  1915, 
and  was  familiar  with  the  annual  statement  of  the  company 
before  he  executed  his  option  by  the  delivery  of  his  stock. 
The  plaintiff  in  this  case  made  no  inquiry  whatever.  Her 
situation  is  similar  to  that  of  J.  Wesley  Hill,  in  whose  suit 
against  the  same  parties  we  have  this  day  filed  an  opinion  to 
No.  691  Equity  Docket.  She  executed  and  delivered  her  op- 
tion March  11,  1915.  The  same  representations  were  made 
which  were  made  to  Waldo  Newcomer.  She  executed  her 
option  without  question,  by  the  delivery  of  her  stock  January 
25,  1916.  It  is  not  necessary  to  repeat  what  we  have  said  in 
the  case  of  Kinter  vs  Commonwealth  Trust  Company,  et  al.. 
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25  Daup.  26,  or  what  was  said  by  Mr.  Justice  Walling  in 
affirming  that  case,  in  an  opinion  filed  May  25,  1922,  to  No.  10 
May  Term  1922,  274  Pa.  Rep.  436,  nor  to  repeat  what  we 
have  said  in  the  cases  of  J.  Hervey  Patton  vs  Commonwealth 
Trust  Company,  et  al.,  25  Dau.  Co.  Rpts.  306,  J.  Wesley  Hill 
vs  Commonwealth  Trust  Company  et  al.,  25  Dau.  Co.  Rpts. 
315,  and  Waldo  Newcomer  against  the  same  parties,  25  Dau. 
Co.  Rpts.  319. 

CONCLUSION. 

For  the  reasons  given  in  the  case  of  Kinter  vs  Common- 
wealth Trust  Company,  et  al.,  supra,  and  in  the  case  of  John 
Wesley  Hill  vs  Commonwealth  Trust  Company,  et  al.,  691 
Equity  Docket,  we  are  of  opinion  that  the  demurrers  to  the 
bill  of  complaint  must  be  sustained  because  the  plaintiff  has 
been  guilty  of  gross  laches  in  bringing  her  bill. 

DECREE. 

Now,  June  24,  1922,  upon  due  consideration  of  the  bill  of 
complaint  and  demurrers  thereto,  it  is  hereby  ordered,  ad- 
judged and  decreed  that  the  demurrers  of  the  Commonwealth 
Trust  Company,  as  Executor  and  Trustee  of  the  estate  of 
William  T.  Hildrup,  Jr.,  Deceased,  and  the  joint  demurrers 
of  defendants,  in  so  far  as  they  aver  an  adequate  remedy  at 
law  and  a  misjoinder  of  parties  and  that  there  was  no  ma- 
terial misrepresentation  upon  which  the  bill  could  rest,  be 
and  they  are  hereby  overruled;  and  the  demurrers,  in  so  far 
as  they  aver  gross  laches  and  that  there  was  no  concealment 
of  any  facts  which  the  defendants  were  bound  to  disclose  to 
the  plaintiff,  are  sustained  and  the  bill  of  complaint  is  hereby 
dismissed  at  the  cost  of  the  plaintiflF.  Exception  to  the  plain- 
tiflF. 


Mary  G.  Basshor,  Plaintiff  vs  Commonwealth  Trust  Com- 
pany, Executor  of  William  T.  Hildrup,  Jr.,  Deceased,  D. 
E.  Tracy  and  William  P.  Starkey,  and  St.  Stephen's  Protes- 
tant Episcopal  Church  of  Harrisburg,  Pennsylvania,  Flor- 
ence Nightingale  Hildrup  and  Commonwealth  Trust  Com- 
pany, Trustee,  Defendants. 

Equity — ^Laches. 

Note.  This  case  is  governed  by  the  opinions  filed  in  Kinter  ys 
Commonwealth  Trust  Co.,  et  al.,  ante  page  26,  and  John  Wesley  Hill 
vs  Commonwealth  Trust  Co.,  et  al.,  ante  page  315. 

Demurrer  to  bill  in  equity.  C.  P.  Dauphin  County,  No. 
675  Equity  Docket. 
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Florence  Basshor,  Plaintiff  vs  Commonwealth  Trust  Com- 
pany, Executor  of  William  T.  Hildrup,  Jr.,  Deceased,  D. 
E.  Tracy  and  William  P.  Starkey,  and  St.  Stephen's  Protes- 
tant Episcopal  Church  of  Harrisburg,  Pennsylvania,  Flor- 
ence Nightingale  Hildrup  and  Commonwealth  Trust  Com- 
pany, Trustee,  Defendants. 

Equity — Laches. 

Note.  This  case  is  governed  by  the  opinions  filed  in  Kinter  ys 
Commonwealth  Trust  Co.,  ct  al.,  ante  page  26,  and  John  Wesley  Hill 
vs  Commonwealth  Trust  Co.,  et  al.,  ante  page  315. 

Demurrer  to  bill  in  equity.  C.  P.  Dauphin  County,  No. 
674  Equity  Docket. 

Swartz,  Swartz  &  Swartz  and  Beidleman  &  Hull,  for  plain- 
tiff. 

Charles  L.  Bailey,  Jr.,  for  David  E.  Tracy. 

William  S.  Snyder,  for  William  P.  Starkey. 

Charles  H.  Bergner,  for  Commonwealth  Trust  Company. 

Hargest,  P.  J.,  June  24,  1922. 

This  case  arises  on  bill  and  demurrers.  The  plaintiff,  a 
resident  of  Baltimore,  Maryland,  filed  her  bill  January  3,  1921, 
and  amendments  thereto  November  21,  1921  and  June  5,  1922, 
to  all  of  which  defendants  have  demurred. 

This  bill  asks  for  the  reassignment  of  50  shares  of  the 
common  stock  of  the  Harrisburg  Pipe  &  Pipe  Bending  Com- 
pany and  the  accounting  to  the  plaintiff  for  the  dividends 
declared  and  paid  on  said  stock,  with  interest,  less  the  sum 
of  $2500  received  by  the  plaintiff  thereon. 

The  bill  in  this  case  is  similar  in  every  essential  particular 
to  that  in  the  case  of  Waldo  Newcomer,  25  Dau.  Co.  Rpts.  319, 
in  which  we  have  this  day  filed  an  opinion,  except  that  Waldo 
Newcomer  attended  the  annual  meeting  December  11,  1915, 
and  was  familiar  with  the  annual  statement  of  the  company 
before  he  executed  his  option  by  the  delivery  of  his  stock. 
The  plaintiff  in  this  case  made  no  inquiry  whatever.  Her 
situation  is  similar  to  that  of  J.  Wesley  Hill,  in  whose  suit 
against  the  same  parties  we  have  this  day  filed  an  opinion  to 
No.  691  Equity  Docket.  She  executed  and  delivered  her  op- 
tion March  11,  1915.  The  same  representations  were  made 
which  were  made  to  Waldo  Newcomer.  She  executed  her 
option  without  question,  by  the  delivery  of  her  stock  January 
25,  1916.  It  is  not  necessary  to  repeat  what  we  have  said  in 
the  case  of  Kinter  vs  Commonwealth  Trust  Company,  et  al.. 
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Mary  G.  Basshor  vs  Commonwealth  Trust  Co.,  et  al. 

25  Daup.  26,  or  what  was  said  by  Mr.  Justice  Walling  in 
affirming  that  case,  in  an  opinion  filed  May  25,  1922,  to  No.  10 
May  Term  1922,  274  Pa.  Rep.  436,  nor  to  repeat  what  we 
have  said  in  the  cases  of  J.  Hervey  Patton  vs  Commonwealth 
Trust  Company,  et  al.,  25  Dau.  Co.  Rpts.  306,  J.  Wesley  Hill 
vs  Commonwealth  Trust  Company  et  al.,  25  Dau.  Co.  Rpts. 
315,  and  Waldo  Newcomer  against  the  same  parties,  25  Dau. 
Co.  Rpts.  319. 

CONCLUSION. 

For  the  reasons  given  in  the  case  of  Kinter  vs  Common- 
wealth Trust  Company,  et  al.,  supra,  and  in  the  case  of  John 
Wesley  Hill  vs  Commonwealth  Trust  Company,  et  al.,  691 
Equity  Docket,  we  are  of  opinion  that  the  demurrers  to  the 
bill  of  complaint  must  be  sustained  because  the  plaintiff  has 
been  guilty  of  gross  laches  in  bringing  her  bill. 

DECREE. 

Now,  June  24,  1922,  upon  due  consideration  of  the  bill  of 
complaint  and  demurrers  thereto,  it  is  hereby  ordered,  ad- 
judged and  decreed  that  the  demurrers  of  the  Commonwealth 
Trust  Company,  as  Executor  and  Trustee  of  the  estate  of 
William  T.  Hildrup,  Jr.,  Deceased,  and  the  joint  demurrers 
of  defendants,  in  so  far  as  they  aver  an  adequate  remedy  at 
law  and  a  misjoinder  of  parties  and  that  there  was  no  ma- 
terial misrepresentation  upon  which  the  bill  could  rest,  be 
and  they  are  hereby  overruled;  and  the  demurrers,  in  so  far 
as  they  aver  gross  laches  and  that  there  was  no  concealment 
of  any  facts  which  the  defendants  were  bound  to  disclose  to 
the  plaintiff,  are  sustained  and  the  bill  of  complaint  is  hereby 
dismissed  at  the  cost  of  the  plaintiff.  Exception  to  the  plain- 
tiff. 


Mary  G.  Basshor,  Plaintiff  vs  Commonwealth  Trust  Com- 
pany, Executor  of  William  T.  Hildrup,  Jr.,  Deceased,  D. 
E.  Tracy  and  William  P.  Starkey,  and  St.  Stephen's  Protes- 
tant Episcopal  Church  of  Harrisburg,  Pennsylvania,  Flor- 
ence Nightingale  Hildrup  and  Commonwealth  Trust  Com- 
pany, Trustee,  Defendants. 

Equity — ^Laches. 

Note.  This  case  is  governed  by  the  opinions  filed  in  Kinter  vs 
Commonwealth  Trust  Co.,  et  al.,  ante  page  26,  and  John  Wesley  Hill 
vs  Commonwealth  Trust  Co.,  et  al.,  ante  page  315. 

Demurrer  to  bill  in  equity.  C.  P.  Dauphin  County,  No. 
675  Equity  Docket. 
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Mary  G.  Basshor  vs  Commonwealth  Trust  Co.,  et  al. 

Swartz,  Swartz  &  Swartz  and  Beidleman  &  Hull,  for  plain- 
tiff. 

Charles  L.  Bailey,  Jr.,  for  David  E.  Tracy. 

William  S.  Snyder,  for  William  P.  Starkey. 

Charles  H.  Bergner,  for  Commonwealth  Trust  Company. 

Hargest,  P.  J.,  June  24,  1922. 

This  case  arises  on  bill  and  demurrers.  The  plaintiff,  a 
resident  of  Baltimore,  Maryland,  filed  her  bill  January  3,  1921, 
and  amendments  thereto  November  21,  1921  and  June  5,  1922, 
to  all  of  which  defendants  have  demurred. 

This  bill  asks  for  the  reassignment  of  50  shares  of  the 
common  stock  of  the  Harrisburg  Pipe  &  Pipe  Bending  Com- 
pany and  the  accounting  to  the  plaintiff  for  the  dividends 
declared  and  paid  on  said  stock,  with  interest,  less  the  sum 
of  $2500  received  by  the  plaintiff  thereon. 

The  bill  in  this  case  is  similar  in  every  essential  particular 
to  that  in  the  case  of  Waldo  Newcomer,  25  Dau.  Co.  Rpts.  319, 
in  which  we  have  this  day  filed  an  opinion,  except  that  Waldo 
Newcomer  attended  the  annual  meeting  December  11,  1915, 
and  was  familiar  with  the  annual  statement  of  the  company 
before  he  executed  his  option  by  the  delivery  of  his  stock. 
The  plaintiff  in  this  case  made  no  inquiry  whatever.  Her 
situation  is  similar  to  that  of  J.  Wesley  Hill,  in  whose  suit 
against  the  same  parties  we  have  this  day  filed  an  opinion  to 
25  Dan.  Co.  Rpts.  315.  She  executed  and  delivered  her  f>\y- 
tion  March  11,  1915.  The  same  representations  were  made 
which  were  made  to  Waldo  Newcomer.  She  executed  her 
option  without  question,  by  the  delivery  of  her  stock  January 
25,  1916.  It  is  not  necessary  to  repeat  what  we  have  said  in 
the  case  of  Kinter  vs  Commonwealth  Trust  Company,  et  al., 
25  Daup.  26,  or  what  was  said  by  Mr.  Justice  Walling  in 
affirming  that  case,  in  an  opinion  filed  May  25,  1922,  to  No.  10 
May  Term  1922,  274  Pa.  Rep.  436,  nor  to  repeat  what  we 
have  said  in  the  cases  of  J.  Hervey  Patton  vs  Commonv/ealth 
Trust  Company,  et  al.,  25  Dau.  Co.  Rpts.  306,  J.  Wesley  Hill  vs 
Commonwealth  Trust  Company  et  al.,  25  Dau.  Co.  Rpts.  315, 
and  Waldo  Newcomer  against  the  same  parties,  25  Dau.  Co. 
Rpts.  319. 

CONCLUSION. 
For  the  reasons  given  in  the  case  of  Kinter  vs  Common- 
wealth Trust  Company,  et  al.,  supra,  and  in  the  case  of  John 
Wesley  Hill  vs  Commonwealth  Trust  Company,  et  al.,  25 
Dau.  Co.  Rpts.  319,  we  are  of  opinion  that  the  demurrers  to  the 
bill  of  complaint  must  be  sustained  because  the  plaintiff  has 
been  guilty  of  gross  laches  in  bringing  her  bill. 
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Louisa  Rhoads,  Executrix,  et  al.  vs  Commonwealth  Trust  Co.,  et  al. 

DECREE. 

Now,  June  24,  1922,  upon  due  consideration  of  the  bill  of 
complaint  and  demurrers  thereto,  it  is  hereby  ordered,  ad- 
judged and  decreed  that  the  demurrers  of  the  Commonwealth 
rrust  Company,  as  Executor  and  Trustee  of  the  estate  of 
William  T.  Hildrup,  Jr.,  Deceased,  and  the  joint  demurrers 
of  defendants,  in  so  far  as  they  aver  an  adequate  remedy  at 
law  and  a  misjoinder  of  parties  and  that  there  vwas  no  ma- 
terial misrepresentation  upon  which  the  bill  could  rest,  be 
and  they  are  hereby  overruled;  and  the  demurrers,  in  so  far 
as  they  aver  gross  laches  and  that  there  was  no  concealment 
of  any  facts  which  the  defendants  were  bound  to  disclose  to 
the  plaintiff,  are  sustained  and  the  bill  of  complaint  is  hereby 
dismissed  at  the  cost  of  the  plaintiff.  Exception  to  the  plain- 
tiflf. 


Louisa  Rhoads,  Executrix,  and  Ross  R.  Rhoads,  Executor, 
of  J.  E.  Rhoads,  Deceased,  PlaintiflFs  vs  Commonwealth 
Trust  Company,  Executor  of  William  T.  Hildrup,  Jr.,  De- 
ceased, D.  E.  Tracy  and  William  P.  Starkey,  and  St. 
Stephen's  Protestant  Episcopal  Church  of  Harrisburg,  Penn- 
sylvania, Florence  Nightingale  Hildrup  and  Commonwealth 
Trust  Company,  Trustee,  Defendants. 

Equity — Laches. 

Note.  This  case  is  governed  by  the  opinions  filed  in  Kinter  vs 
Commonwealth  Trust  Co.,  et  al.,  ante  page  26,  and  J.  Hervey  Patton 
vs  Commonwealth  Trust  Co.,  et  al.,  ante  page  306. 

Demurrer  to  bill  in  equity.  C.  P.  Dauphin  County,  No. 
690  Equity  Docket. 

Swartz,  Swartz  &  Swartz  and  Beidleman  &  Hull,  for  plain- 
tiffs. 

Charles  L.  Bailey,  Jr.,  for  David  E.  Tracy. 

William  S.  Snyder,  for  William  P.  Starkey. 

Charles  H.  Bergner,  for  Commonwealth  Trust  Company. 

Hargest,  P.  J.,  June  24,  1922. 

This  case  arises  on  bill  and  demurrer.  The  plaintiffs  filed 
their  bill  March  12,  1921,  and  amendments  thereto  Decem- 
ber 8,  1921  and  June  5,  1922,  to  all  of  which  defendants  have 
demurred.  The  bill  asks  for  the  reassignment  of  100  shares 
of  the  common  stock  of  the  Harrisburg  Pipe  &  Pipe  Bending 
Company  and  the  accounting  to  the  plaintiffs  for  the  dividends 
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Louisa  Rlioads,  Execotrix,  et  aL  ys  Commonwealth  Trust  Co^  et  aL 

declared  and  paid  on  said  stock,  with  interest,  less  the  sum  of 
$5,000  receiv^  by  the  plaintiffs  thereon. 

The  bill  avers  that  J.  E.  Rhoads  was  a  resident  of  the  city 
of  Harrisburg  and  that  from  some  time  prior  to  1906  until  his 
death,  October  25,  1919,  Ross  R.  Rhoads,  his  son,  transacted 
all  business  for  his  father.  In  1906  Ross  R.  Rhoads  acquired 
for  his  father  100  shares  of  the  common  stock  of  the  Harris- 
burg Pipe  &  Pipe  Bending  Company. 

In  all  other  respects  this  case  is  similar  to  the  cases  of  Kin- 
ter  vs  Commonwealth  Trust  Company,  et  aL,  25  Daup.  26, 
affirmed  by  the  Supreme  Court  May  25,  1922,  to  No.  10,  May 
Term  1922,  274  Pa.  Rep.  436,  and  J.  Hervey  Patton  vs  Com- 
monwealth Trust  Company,  et  aL,  25  Dau.  Co.  Rpts.  306.  The 
same  letter  which  was  sent  to  Kinter  was  sent  to  J.  £.  Rhoads. 
The  same  representations  which  were  made  to  Patton  by 
William  T.  Hildrup,  Jr.,  were  made  to  Ross  R.  Rhoads,  rep- 
resenting his  father.  So  that  what  we  said  in  the  Patton  case, 
with  reference  to  these  representations,  is  applicable  here. 
Both  J.  E.  Rhoads  and  Ross  R.  Rhoads,  who  was  acting  for 
him,  are  residents  of  Harrisburg,  and  therefore  all  that  we 
said  in  the  Kinter  case,  except  as  to  the  character  of  the  rep- 
resentations made,  is  likewise  pertinent  here.  It  is  not  neces- 
sary for  us  to  repeat  what  was  said  in  those  cases. 

CONCLUSION. 
For  the  reasons  given  in  the  case  of  Kinter  vs  Common- 
wealth Trust  Company,  et  aL,  supra,  and  in  the  case  of  J. 
Hervey  Patton  vs  Commonwealth  Trust  Company,  et  aL,  Ih 
Dau.  Co.  Rpts.  306,  we  ar^of  opinion  that  the  demurrers  to  the 
bill  of  complaint  must  be  sustained  because  plaintiffs  and 
their  decedent,  J.  E.  Rhoads,  have  been  guilty  of  gross  laches 

in  bringing  this  bill. 

DECREE. 

Now,  June  24,  1922,  upon  due  consideration  of  the  bill  of 
complaint  and  demurrers  thereto,  it  is  hereby  ordered,  ad- 
judged and  decreed  that  the  demurrers  of  the  Commonwealth 
Trust  Company,  as  Executor  and  Trustee  of  the  estate  of 
William  T.  Hildrup,  Jr.,  Deceased,  and  the  joint  demurrers 
of  defendants,  in  so  far  as  they  aver  an  adequate  remedy  at 
law  and  a  misjoinder  of  parties  and  that  there  was  no  ma- 
terial misrepresentation  upon  which  the  bill  could  rest,  be 
and  they  are  hereby  overruled;  and  the  demurrers,  in  so  far 
as  they  aver  gross  laches  and  that  there  was  no  concealment 
of  any  facts  which  the  defendants  were  bound  to  disclose  to 
the  plaintiff,  are  sustained  and  the  bill  of  complaint  is  hereby 
dismissed  at  the  cost  of  the  plaintiff.  E'xception  to  the  plain- 
tiff. 
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Gty  Grays  of  Harrisburg  vs  E.  Laubenstein,  et  al. 

City  Grays  of  Harrisburg  vs  E.  Laubenstein,  P.  W.  German, 
F.  W.  Houston,  Christian  Nauss  and  S.  W.  Fitzgerald, 
Agent. 

Ejectment — SherifiTs    return — Declaration — Striking    ofiF    pleadings — 
Appearance  de  bene  esse — ^Judgnnent  on  pleadings — Corporations. 

In  an  action  in  ejectment,  a  sheriflF's  return,  which  shows  service 
of  the  summons  on  all  those  named  in  the  writ  as  being  in  possession 
of  the  property,  is  good. 

A  defendant  appearing  de  bene  esse  must  confine  himself  strictly 
to  the  legitimate  purpose  of  such  an  appearance,  which  is  the  denial 
of  the  jurisdiction  of  the  court.  If  he  goes  beyond  this  and  Rles  a 
motion  not  related  to  the  jurisdiction  of  the  court,  his  qualified 
appearance  becomes  general. 

In  an  action  by  a  corporation,  the  declaration  need  not  show  cor- 
porate authority  for  the  institution  of  the  action. 

In  an  action  in  ejectment  by  a  corporation,  it  is  not  necessary  that 
the  declaration  be  signed  by  the  plaintiff,  verified  by  its  corporate 
seal  or  attested  by  any  of  its  corporate  officers. 

A  declaration  in  ejectment  is  not  within  the  Act  of  April  9,  1915, 
P.  L.  72,  and  need  not  be  verified  as  required  by  that  act. 

The  affidavit  as  to  the  claimants  of  land  sought  to  be  recovered  in 
ejectment,  required  by  the  Act  of  July  9,  1901,  P.  L.  614,  may  be 
made  by  any  member  of  a  plaintiff  corporation,  with  or  without  pre- 
cedent corporate  authority. 

In  an  action  in  ejectment  by  a  corporation,  qualifications  for  mem- 
bership in  the  corporation  may  or  may  not  be  material  at  the  trial. 
If  material,  a  brief  discussion  of  the  question  in  the  declaration  is 
proper.  If  immaterial,  such  discussion  is  surplusage;  but  a  declaration 
otherwise  good  will  not  be  stricken  down  for  such  surplusage. 

A  declaration  in  ejectment  need  not  show  who  are  the  offiJcers  of 
a  plain tiif  corporation  nor  when  nor  how  they  were  elected. 

A  declaration  in  ejectment  should  not  contain  contradictory  aver- 
ments. 

Courts  should  be  slow  to  strike  off  a  pleading,  but  it  is  within  their 
power  to  do  so  in  clear  cases. 

A  declaration  in  ejectment  averred  that  defendants  entered  into 
possession  of  the  premises  in  dispute  as  trustees  for  plaintiff.  In  a 
subsequent  paragraph  it  averred  that  defendants  entered  into  posses- 
sion unlawfully,  without  warrant  of  title  or  authority  whatever.  Held, 
That  these  averments  were  contradictory  and  could  not  be  met  by 
demurrer  or  answered  by  a  general  plea.  Motion  to  strike  off  sus- 
tained with  leave  to  amend. 

In  ejectment,  judgment  cannot  be  entered  on  the  pleadings  when 
an  answer  has  not  been  filed  and  a  motion  to  strike  off  plaintiff's 
declaration  is  pending. 

Ejectment.  C.  P.  Dauphin  County,  No.  277,  January  Term, 
1922. 

John  McI.  Smith,  for  plaintiflf. 

John  C.  Nissley  and  Geo.  R.  Barnett,  for  defendants. 

Fox,  J.,  July  3,  1922. 
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In  this  case  three  motions  have  been  made;  the  first  two 
by  the  defendant  and  the  third  by  the  plaintiflf.  The  first  by 
the  defendant  is  to  set  aside  the  Sheriff's  return  of  the  writ; 
the  second  is  to  strike  the  declaration  from  the  record,  and 
the  third  is  for  judgment  on  the  pleadings  in  favor  of  the 
plaintiff  and  against  the  defendant.  Argument  was  had  on 
these  at  the  same  time  and  we  will  now  dispose  of  all  of  them, 
taking  them  up  in  their  order. 

(1)  The  defendant  appeared  de  bene  esse  and  moved  to 
set  aside  the  service  of  the  Sheriff,  because  the  return  did 
not  show  what  persons  were  found  in  possession  of  the  land  or 
any  part  thereof,  and  because  it  did  not  show  service  by  post- 
ing a  true  and  attested  copy  of  the  writ  in  the  most  public 
part  of  the  property,  as  required  by  the  Act  of  July  9,  1901, 
P.  L.  614. 

A  perusal  of  section  1,  paragraph  10,  of  this  act  does  not 
disclose  that  in  this  case  it  was  necessary  for  the  Sheriff  to 
do  otherwise  than  he  did.  The  paragraph  provides  "The 
plaintiff  in  any  writ  of  ejectment  shall  file  with  his  praecipe 
an  affidavit  setting  forth  to  the  best  of  his  knowledge,  infor- 
mation and  belief  who  are  the  real  owners  of  the  land  charged 
or  in  the  action  of  ejectment  are  claimalits  thereof  as  the 
case  may  be ;  and  all  such  persons  shall  be  made  parties  to  the 
writ,  which  shall  then  be  served  by  the  Sheriff  as  follows: 

(a)  By  adding  to  the  writ  and  serving,  as  in  the  case  of  a 
summons,  all  persons  other  than  those  named  in  the  writ,  who 
may  be  found  in  possession  of  said  land  or  any  part  thereof: 
or,  if  no  one  be  found  in  possession  thereof,  then  by  posting 
a  true  and  attested  copy  of  the  writ  on  the  most  public  part 
of  said  property;  and, 

(b  By  serving,  as  in  the  case  of  a  summons,  such  of  those 
named  in  the  writ  as  may  be  found  in  the  county  in  which  the 
writ  issues ;" 

We  think  clause  "b"  is  the  clause  applicable  in  this  case. 
All  of  the  parties  served,  as  shown  by  the  sheriff's  return, 
were  named  in  the  writ  as  being  in  possession  of  the  land  in 
question.  The  purpose  of  these  provisions  of  the  act  is  to 
summon  and  thereby  give  notice  of  the  cause  to  any  one  else 
who  may  claim  the  title  to  or  right  of  possession  in  the  land. 
The  defendants  have  had  notice  giveo  them,  and  we  think  Ihe 
service  was  good.  But  notwithstanding  the  service  and  the 
appearance  of  the  defendant  de  bene  esse,  the  defendant  after 
filing  his  motion  to  set  aside  the  sheriff's  return  filed  a  motion 
to  strike  off  the  declaration.  One  appearing  de  bene  esse  must 
confine  himself  strictly  to  the  legitimate  purpose  of  such  an 
appearance,  viz :  the  denial  that  the  defendant  is  subject  to  the 
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jurisdiction  or  judgment  of  the  court.  Here  he  has  gone 
beyond  this  and  done  more;  he  has  filed  another  motion  not 
related  to  the  jurisdiction  of  the  court;  this  operates  as  an 
appearance  to  the  action  and  subjects  the  defendant  to  the 
jurisdiction  of  the  court.  He  has  waived  the  defect  of  service, 
if  there  was  any.  The  appearance  de  bene  esse  is  a  qualified 
appearance.  It  is  an  appearance  upon  the  condition  that  there 
is  a  good  writ  and  good  service.  The  effect  of  it  is  that  if 
the  summons  and  service  are  good,  the  defendant  is  in  court, 
but  if  not  good  he  is  out  of  court.  But  after  thus  appearing, 
if  he  do  more,  which  in  anywise  is  to  prevent  judgment,  he 
subjects  himself  to  the  jurisdiction  of  the  court  and  his  ap- 
pearance is  general,  although  entered  de  bene  esse. 

One  of  the  best  historical  discussions  of  the  appearance 
de  bene  esse  is  by  Duncan,  J.,  in  the  case  of  Blair  vs  Weaver, 
11  S.  &  R.,  page  84.  In  the  case  of  Jeanette  Borough  vs 
Roehme,  9  Pa.  Superior,  page  33,  the  court  said :  "In  brief  any 
action  by  the  defendant,  in  person  or  by  attorney,  looking 
to  a  determination  of  the  cause  on  its  merits,  operates  as  an 
appearance;  preventing  a  default,  and  subjecting  the  defend- 
ant to  the  jurisdiction  of  the  court. 

The  defendant  may,  indeed,  appear  for  the  purpose  of  ques- 
tioning the  right  of  the  court  to  proceed  in  the  cause,  as  by 
denying  its  jurisdiction,  or  that  he  has  been  brought  within 
its  jurisdiction  by  due  service  of  process.  This  is  usually 
done  on  an  appearance  de  bene  esse.  Such  an  appearance, 
raising  no  question  as  to  the  merits  of  the  case,  is  not  an 
appearance  to  the  action,  and  is  attended  by  none  of  its  con- 
sequences. But  to  have  this  effect  such  appearance  must  be 
confined  strictly  to  its  legitimate  purpose — the  denial  that 
the  defendant  is  subject  to  the  jurisdiction  or  judgment  of 
the  court.  When  more  than  this  is  done  under  such  an  ap- 
pearance, it  will  be  treated  as  general  and  the  defendant  will 
be  bound  by  the  judgment  of  the  court.  On  this  point  the 
Supreme  Court,  speaking  through  Gordon,  J.,  has  said:  'The 
Court  below  was  entirely  right  in  holding  that  an  appearance, 
for  the  purpose  of  filing  a  plea  and  trying  the  cause,  must 
be  treated  as  general,  though  it  have  attached  thereto  words 
de  bene  esse';  Bohnlen  vs  Stockdale,  27  Pitts.  L.  J.,  199.  It 
is  a  familiar  principle  that  the  defendant,  if  he  would  be  heard 
on  the  merits,  must  be  in  court,  by  a  formal  appearance,  or  by 
some  act  implying  his  submission  to  its  judgment  in  the 
premises ;  Skidmore  vs  Bradford,  4  Pa.  2%." 

On  an  appeal  to  the  Supreme  Court  from  the  judgment  of 
the  Superior  Court  in  this  case  in  197  Pa.  at  page  2i7 ,  the 
Supreme  Court  in  referring  to  the  decision  of  the  Superior 
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Court  said:  "It's  decision  is  well  sustained  by  reason  and  au- 
thority in  the  elaborate,  exhaustive  and  convincing  opinion  of 
Judge  Smith,  reported  in  9  Pa.  Sup.  Ct.  from  pages  36  to  40, 
inclusive."  The  defendant  by  making  his  motion  to  strike 
from  the  record  the  declaration  which  had  been  filed,  waived 
whatever  defects,  if  any,  in  the  service,  and  under  the  authori- 
ties cited,  his  appearance  must  be  treated  as  general  though 
it  had  attached  thereto  the  words  de  bene  esse. 

Wherefore  the  motion  to  set  aside  the  Sheriff's  return  of 
the  writ  must  be  over-ruled. 

(2)  We  next  come  to  the  motion  made  by  the  defendant 
to  strike  from  the  record  the  declaration  filed. 

In  support  of  this  motion,  the  defendant  has  assigned  nine 
reasons  which  will  be  disposed  of  in  their  order. 

"1.  The  declaration  filed  in  the  above  stated  case  shows 
an  action  instituted  by  a  corporation,  but  shows  no  corporate 
authority  for  the  institution  of  said  action." 

No  corporate  authority  for  the  institution  of  the  action  need 
be  shown :  Fletcher  Cyclopedia  Corporations,  Vol.  4,  Sec.  2934 ; 
10  Cyc.  page  1335,  and  authorities  therein  cited. 

"2.  The  said  declaration  is  not  signed  by  the  plaintiff,  cor- 
poration, nor  verified  by  its  corporate  seal,  nor  attested  by  any 
of  its  corporate  officers." 

None  of  these  is  required  to  complete  the  declaration: 
Fletcher  Cyclopedia  Corporations,  Sees.  2934  and  3046  and 
authorities  thereunder  cited. 

''3,  The  said  declaration  alleges  matters  of  fact  upon  which 
the  court  may  be  compelled  to  pass  on  a  motion  for  judgment 
on  the  pleadings  in  this  case,  and  it  is  not  verified  as  to  such 
allegations  as  required  by  the  Act  of  April  9th,  1915,  P.  L.  72." 

The  act  referred  to  pertains  to  petitions  or  papers  in  the 
nature  of  petitions  to  be  presented  to  and  passed  upon  by  the 
court  and  has  no  application  to  a  declaration. 

"4.  The  affidavit  as  to  the  claimants  of  the  land  sought  to 
be  recovered  by  this  proceeding  is  not  made  by  any  officer  of 
the  plaintiff  corporation,  and  shows  on  its  face  no  authority 
from  the  said  corporation  to  make  said  affidavit,  and  is  there- 
fore, insufficient  in  law  for  the  purpose  for  which  it  is  made." 

The  act  of  July  9,  1901,  P.  L.  614,  Section  1,  paragraph  10, 
provides  that  "the  plaintiff  in  any  writ  of  ejectment  shall  file 
with  his  praecipe  an  affidavit  setting  forth  to  the  best  of  his 
knowledge,  information  and  belief  who  are  the  real  owners 
of  the  land,  etc."  It  places  no  limitation  on  the  maker  of  the 
affidavit.  Any  member  of  a  corporation  may  be  authorized  by 
the  governing  body  to  do  so,  and  even  though  not  authorized, 
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we  think  under  tKis  general  language,  he  may  be  qualified  to 
make  the  affidavit. 

"5.  The  declaration  shows  upon  its  face  that  the  purpose  of 
the  proceeding  is  to  determine  who  are  the  members  of  the 
corporation  known  as  the  *City  Grays  of  Harrisburg/  for  which 
ejectment  is  not  a  proper  proceeding." 

The  declaration  shows  upon  its  face  that  the  primary  pur- 
pose of  the  proceeding  is  to  determine  the  right  of  possession. 
The  determination  who  constitute  its  members  may  or  may 
not  be  a  material  matter  in  the  trial.  If  it  is  material,  it  is 
proper  to  briefly  embrace  the  question  of  .membership  in  the 
declaration ;  if  it  is  not  material,  it  is  surplusage,  but  the  dec- 
laration being  good  in  other  respects  should  not  be  stricken 
down  because  of  this  surplusage. 

"6.  The  declaration  shows  upon  its  face  that  it  is  a  pro- 
ceeding to  compel  an  accounting  for  trustees,  for  which  eject- 
ment is  not  a  proper  proceeding." 

The  primary  purpose  of  the  action  as  shown  on  the  face  of 
the  declaration  is  for  the  possession  of  the  land  in  question. 
It  also  does  declare  for  mesne  profits.  Mesne  profits  may  be 
recovered  in  the  proceeding  though  the  primary  purpose  be 
for  possession:  Boyd  vs  Cowan,  4  Dallas  130;  Dawson  vs 
McGill,  4  Wharton,  230;  Cook  vs  Nichols,  2  W.  &  S.  27;  Parks 
vs  Pa.  Clay  Co.,  60  Pa.  Sup.  567. 

"7.  The  declaration  shows  on  its  face  that  the  purpose  of 
the  action  is  to  give  Messrs.  Long,  Wilbar,  Finney,  Schell 
and  Kinter  possession  of  the  corporate  property  of  the  City 
Grays  of  Harrisburg  and  does  not  show  that  they  are  now 
officers  of  the  said  corporation  having  a  right  to  such  posses- 


sion." 


The  declaration  shows  on  its  face  that  the  chief  purpose  of 
the  action  is  for  the  possession  of  the  land  in  question  by  the 
corporation  and  not  for  the  purpose  in  the  reason  assigned. 

"8.  The  said  declaration  does  not  show  on  its  face  who 
are  the  present  officers  of  the  plaintiff  corporation,  nor  when 
nor  how  they  were  elected,  or  constituted  such  officers." 

The  declaration  need  not  show  on  its  face  who  are  the 
officers  of  the  plaintiff  corporation,  nor  when  nor  how  they 
were  elected :  Fletcher  Cyclopedia  Corporations,  supra. 

'*9.  The  said  declaration  does  not  show  a  cause  of  action 
within  the  Act  of  Assembly  regulating  proceedings  in  eject- 
ment." 

The  Act  of  May  8th,  1901,  P.  L.  143,  as  amended  by  the 
acts  of  1915,  P.  L.  887  and  1919,  P.  U  478,  provides  that  "the 
plaintiff  shall  file  a  declaration  which  shall  consist  of  a  concise 
statement  of  his  cause  of  action,  with  an  abstract  of  title  under 
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which  he  claims  the  land  in  dispute,  and  in  addition  to  the 
plea  of  *not  guilty'  now  required  by  law,  the  defendant  shall 
file  an  answer  in  the  nature  of  a  special  plea  in  which  he  shall 
set  forth  his  grounds  of  defense,  with  an  abstract  of  title  by 
which  he  claims,  etc." 

The  declaration  should  be  clear  and  should  not  contain 
contradictory  or  inconsistent  averments.  An  examination  of 
the  declaration  in  this  case,  discloses  the  averment  on  pages 
2  and  3 :  *'That  at  a  meeting  of  the  officers  and  members  of  the 
corporation  in  1916,  the  management  and  care  of  the  property, 
together  with  all  records,  minutes,  accounts,  moneys,  deeds 
and  conveyances  pertaining  to  the  said  property  were  turned 
over  to  the  defendants,  E.  Laubenstein,  P.  W.  German,  F.  W. 
Houston  and  Christian  Nauss,  with  the  distinct  understanding 
that  the  defendants  were  to  act  as  trustees  for  and  in  behalf 
of  the  corporation"  and  on  page  4  that  "S.  W.  Fitzgerald, 
Agent,  has  been  joined  as  a  party  defendant  in  these  proceed- 
ings, because  the  actual  care  and  rental  of  the  said  premises, 
together  with  the  keys  of  the  said  Armory  Building,  have  ac- 
tually been  placed  in  the  hands  of  the  said  agent  by  the  said 
Messrs.  Laubenstein,  German,  Houston  and  Nauss."  This 
we  think  is  equivalent  to  the  statement  that  the  defendants 
went  into  lawful  possession  of  the  land  in  question.  On  pages 
4  and  5  we  have  the  averment  "Nevertheless  the  said  title  and 
right  of  possession  existing  in  the  plaintiff,  the  defendants 
above  named,  have  unlawfully  and  without  warrant  of  title 
or  authority  whatsoever,  entered  upon  said  premises,  and  are 
now  in  possession  thereof  and  have  refused  and  do  refuse  after 
frequent  demands  of  the  plaintiff  to  surrender  possession  of 
the  same  to  the  said  plaintiffs."  The  latter  averment  is  con- 
tradictory of  the  former.  The  first  imports  that  the  defendants 
lawfully  entered  into  and  took  possession  of  the  land  in  ques- 
tion; the  latter  that  they  entered  into  and  took  possession  of 
it  unlawfully  and  without  warrant  of  title  or  authority  what- 
soever. The  defendants  cannot  demur  to  this.  By  so  doing 
they  would  admit  the  truth  of  both  averments,  nor  can  both 
be  answered  by  the  general  plea.  A  denial  of  both  averments 
is  impossible.  It  cannot  be  told  from  the  declaration  which 
of  the  two  averments,  viz:  that  the  defendants  entered  into 
possession  lawfully,  or  unlawfully,  the  plaintiff  means.  This 
is  an  action  for  possession  of  the  land  in  question.  One  pur- 
pose of  the  declaration  is  to  show  to  the  defendants  what  the 
controversy  is  and  what  they  must  meet,  and  should  not  con- 
tain averments  that  are  inconsistent  and  cannot  stand  together. 
As  to  how  the  defendants  came  into  possession  may  become 
a  material  matter  in  the  case.    We  think  it  is  a  good  reason 
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why  the  declaration  should  not  be  permitted  to  stand  as  it  is. 
The  courts  should  be  slow  in  striking- down  a  pleading,  but 
it  is  within  the  power  of  the  court  to  do  so  in  clear  cases,  and 
the  court  may  exercise  its  discretion:  31  Cyc.  page  615  (c), 
624  (b)  ;  R.  C.  L.  Vol.  21,  page  598.  Without  going  any 
further  into  the  assignment,  we  are  of  the  opinion  that  the 
assignment  is  meritorious.  We  will  not  strike  the  declaration 
from  the  record,  but  we  direct  that  it  be  amended  in  respect  to 
the  matter  just  discussed,  asnd  the  plaintiff  may  amend  it  in 
any  other  respect  it  desires. 

Wherefore  the  motion  to  this  extent  is  allowed  and  the  dec- 
laration is  to  be  amended  accordingly. 

(3)  This  motion  viz:  for  judgment  on  the  pleadings  in 
favor  of  the  plaintiff  and  against  the  defendant  falls.  The 
second  motion  of  the  defendant  having  been  sustained  as 
above  noted,  the  failure  of  the  third  motion  necessarily  follows. 

And  now,  July  3,  1922,  for  the  reasons  above  given,  the 
motion  to  set  aside  the  sheriff's  return  of  the  writ  is  over- 
ruled. 

The  motion  to  strike  from  the  record  the  declaration  filed 
in  this  case  is  sustained  to  this  extent:  viz.  that  the  declaration 
is  hereby  directed  to  be  amended  so  that  there  will  be  con- 
tained therein  no  inconsistent  and  contradictory  averments. 

The  motion  for  judgment  on  the  pleadings  in  favor  of  the 
plaintiff  and  against  the  defendant  is  over-ruled. 

o 

Commonwealth  of  Pennsylvania  vs  Mercer  Kreps. 

Deadly  weapons^-Arms — Pocket  revolver — Constitutional  law — Con- 
stitution of  United  States — Constitution  of  Pennsylvania — ^Article 
1,  Section  21— Acts  of  April  12.  1873  and  March  18,  1875. 

The  second  amendment  of  the  Constitution  of  the  United  States 
is  a  limitation  of  the  power  of  Congress  and  of  the  national  govern- 
ment only.  The  constitutionality  of  statutes  relating  to  keeping  and 
betiring  arms  must  be  determined  by  the  constitutions  of  the  re- 
spective states. 

A  pocket  revolver  or  pistol  is  not  included  in  the  term  "arms'*,  as 
used  in  Article  I,  Section  21  of  the  Constitution  of  Pennsylvania, 
and  therefore  it  was  not  the  intention  of  the  people  to  reserve  the 
right  to  carry  a  pocket  revolver  or  pistol  without  legislative  inter- 
ference or  regulation. 

The  Act  of  April  12,  1873,  P.  L.  735,  which  provides,  "That  any 
person  who  shall  carry  any  pistol,  dirk-knife,  shing-shot  or  deadly 
weapon  within  the  city  limits  of  Harrisburg,  except  police  offiicers. 
shall  be  deemed  guilty  of  a  misdemeanor"  does  not  violate  Article 
I,  Section  21,  of  the  Constitution  of  Pennsylvania. 

The  Act  of  April  12,  1873,  P.  L.  735,  is  not  repealed  by  that  Act 
of  March  18,  1875,  P.  L.  33. 

Motion  in  arrest  of  judg^ment.  Quarter  Sessions  of  Dau- 
phin County,  No.  89,  March  Session  1922. 
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Swartz,  Swartz  &  Swartz  and  Beidleman  &  Hull,  for  plain- 
tiff. 

Charles  L.  Bailey,  Jr.,  for  David  E.  Tracy. 

William  S.  Snyder,  for  William  P.  Starkey. 

Charles  H.  Bergner,  for  Commonwealth  Trust  Company. 

Hargest,  P.  J.,  June  24,  1922. 

This  case  arises  on  bill  and  demurrers.  The  plaintiff,  a 
resident  of  Baltimore,  Maryland,  filed  her  bill  January  3,  1921, 
and  amendments  thereto  November  21,  1921  and  June  5,  1922, 
to  all  of  which  defendants  have  demurred. 

This  bill  asks  for  the  reassignment  of  50  shares  of  the 
common  stock  of  the  Harrisburg  Pipe  &  Pipe  Bending  Com- 
pany and  the  accounting  to  the  plaintiff  for  the  dividends 
declared  and  paid  on  said  stock,  with  interest,  less  the  sum 
of  $2500  received  by  the  plaintiff  thereon. 

The  bill  in  this  case  is  similar  in  every  essential  particular 
to  that  in  the  case  of  Waldo  Newcomer,  25  Dau.  Co.  Rpts.  319, 
in  which  we  have  this  day  filed  an  opinion,  except  that  Waldo 
Newcomer  attended  the  annual  meeting  December  11,  1915, 
and  was  familiar  with  the  annual  statement  of  the  company 
before  he  executed  his  option  by  the  delivery  of  his  stock. 
The  plaintiff  in  this  case  made  no  inquiry  whatever.  Her 
situation  is  similar  to  that  of  J.  Wesley  Hill,  in  whose  suit 
against  the  same  parties  we  have  this  day  filed  an  opinion  to 
25  Dau.  Co.  Rpts.  315.  She  executed  and  delivered  her  ^  p- 
tion  March  11,  1915.  The  same  representations  were  made 
which  were  made  to  Waldo  Newcomer.  She  executed  her 
option  without  question,  by  the  delivery  of  her  stock  January 
25,  1916.  It  is  not  necessary  to  repeat  what  we  have  said  in 
the  case  of  Kinter  vs  Commonwealth  Trust  Company,  et  al., 
25  Daup.  26,  or  what  was  said  by  Mr.  Justice  Walling  in 
affirming  that  case,  in  an  opinion  filed  May  25,  1922,  to  No.  10 
May  Term  1922,  274  Pa.  Rep.  436,  nor  to  repeat  what  wo 
have  said  in  the  cases  of  J.  Hervey  Patton  vs  Commonv/ealth 
Trust  Company,  et  al.,  25  Dau.  Co.  Rpts.  306,  J.  W^eslcy  Hill  vs 
Commonwealth  Trust  Company  et  al.,  25  Dau.  Co.  Rpts.  315, 
and  Waldo  Newcomer  against  the  same  parties,  25  Dau.  Co. 
Rpts.  319. 

CONCLUSION. 
For  the  reasons  given  in  the  case  of  Kinter  vs  Common- 
wealth Trust  Company,  et  al.,  supra,  and  in  the  case  of  John 
Wesley  Hill  vs  Commonwealth  Trust  Company,  et  al..  25 
Dau.  Co.  Rpts.  319,  we  are  of  opinion  that  the  demurrers  to  the 
bill  of  complaint  must  be  sustained  because  the  plaintiff  has 
been  guilty  of  gross  laches  in  bringing  her  bill. 
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DECREE. 

Now,  June  24,  1922,  upon  due  consideration  of  the  bill  of 
complaint  and  demurrers  thereto,  it  is  hereby  ordered,  ad- 
judged and  decreed  that  the  demurrers  of  the  Commonwealth 
irust  Company,  as  Executor  and  Trustee  of  the  estate  of 
William  T.  Hildrup,  Jr.,  Deceased,  and  the  joint  demurrers 
of  defendants,  in  so  far  as  they  aver  an  adequate  remedy  at 
law  and  a  misjoinder  of  parties  and  that  there  xwas  no  ma- 
terial misrepresentation  upon  which  the  bill  could  rest,  be 
and  they  are  hereby  overruled;  and  the  demurrers,  in  so  far 
as  they  aver  gross  laches  and  that  there  was  no  concealment 
of  any  facts  which  the  defendants  were  bound  to  disclose  to 
the  plaintiff,  are  sustained  and  the  bill  of  complaint  is  hereby 
dismissed  at  the  cost  of  the  plaintiff.  Exception  to  the  plain- 
tiff. 


Louisa  Rhoads,  Executrix,  and  Ross  R.  Rhoads,  Executor, 
of  J.  E.  Rhoads,  Deceased,  Plaintiffs  vs  Commonwealth 
Trust  Company,  Executor  of  William  T.  Hildrup,  Jr.,  De- 
ceased, D.  E.  Tracy  and  William  P.  Starkey,  and  St. 
Stephen's  Protestant  Episcopal  Church  of  Harrisburg,  Penn- 
sylvania, Florence  Nightingale  Hildrup  and  Commonwealth 
Trust  Company,  Trustee,  Defendants. 

Equity — Laches. 

Note.  This  case  is  governed  by  the  opinions  filed  in  Kinter  vs 
Commonwealth  Trust  Co.,  et  al.,  ante  page  26,  and  J.  Hervey  Patton 
vs  Commonwealth  Trust  Co.,  et  al.,  ante  page  306. 

Demurrer  to  bill  in  equity.  C.  P.  Dauphin  County,  No. 
690  Equity  Docket. 

Swartz,  Swartz  &  Swartz  and  Beidleman  &  Hull,  for  plain- 
tiffs. 

Charles  L.  Bailey,  Jr.,  for  David  E.  Tracy. 

William  S.  Snyder,  for  William  P.  Starkey. 

Charles  H.  Bergner,  for  Commonwealth  Trust  Company. 

Hargest,  P.  J.,  June  24,  1922. 

This  case  arises  on  bill  and  demurrer.  The  plaintiffs  filed 
their  bill  March  12,  1921,  and  amendments  thereto  Decem- 
ber 8,  1921  and  June  5,  1922,  to  all  of  which  defendants  have 
demurred.  The  bill  asks  for  the  reassignment  of  100  shares 
of  the  common  stock  of  the  Harrisburg  Pipe  &  Pipe  Bending 
Company  and  the  accounting  to  the  plaintiffs  for  the  dividends 


328  DAUPHIN  COUNTY  REPORTS  Vol.  25 

Louisa  Rhoads,  Executrix,  et  al.  vs  Commonwealth  Trust  Co.,  et  aL 

declared  and  paid  on  said  stock,  with  interest,  less  the  sum  of 
$5,000  received  by  the  plaintiffs  thereon. 

The  bill  avers  that  J.  E.  Rhoads  was  a  resident  of  the  city 
of  Harrisburg  and  that  from  some  time  prior  to  1908  until  his 
death,  October  25,  1919,  Ross  R.  Rhoads,  his  son,  transacted 
all  business  for  his  father.  In  1908  Ross  R.  Rhoads  acquired 
for  his  father  100  shares  of  the  common  stock  of  the  Harris- 
burg Pipe  &  Pipe  Bending  Company. 

In  all  other  respects  this  case  is  similar  to  the  cases  of  Kin- 
ter  vs  Commonwealth  Trust  Company,  et  al.,  25  Daup.  26, 
affirmed  by  the  Supreme  Court  May  25,  1922,  to  No.  10,  May 
Term  1922,  274  Pa.  Rep.  436,  and  J.  Hervey  Patton  vs  Com- 
monwealth Trust  Company,  et  al.,  25  Dau.  Co.  Rpts.  306.  The 
same  letter  which  was  sent  to  Kinter  was  sent  to  J.  E.  Rhoads. 
The  same  representations  which  were  made  to  Patton  By 
William  T.  Hildrup,  Jr.,  were  made  to  Ross  R.  Rhoads,  rep- 
resenting his  father.  So  that  what  we  said  in  the  Patton  case, 
with  reference  to  these  representations,  is  applicable  here. 
Both  J.  E.  Rhoads  and  Ross  R.  Rhoads,  who  was  acting  for 
him,  are  residents  of  Harrisburg,  and  therefore  all  that  we 
said  in  the  Kinter  case,  except  as  to  the  character  of  the  rep- 
resentations made,  is  likewise  pertinent  here.  It  is  not  neces- 
sary for  us  to  repeat  what  was  said  in  those  cases. 

CONCLUSION. 
For  the  reasons  given  in  the  case  of  Kinter  vs  Common- 
wealth Trust  Company,  et  al.,  supra,  and  in  the  case  of  J. 
Hervey  Patton  vs  Commonwealth  Trust  Company,  et  al.,  25 
Dau.  Co.  Rpts.  306,  we  ar^  of  opinion  that  the  demurrers  to  the 
bill  of  complaint  must  be  sustained  because  plaintiffs  and 
their  decedent,  J.  E.  Rhoads,  have  been  guilty  of  gross  laches 

in  bringing  this  bill. 

DECREE. 

Now,  June  24,  1922,  upon  due  consideration  of  the  bill  of 
complaint  and  demurrers  thereto,  it  is  hereby  ordered,  ad- 
judged and  decreed  that  the  demurrers  of  the  Commonwealth 
Trust  Company,  as  Executor  and  Trustee  of  the  estate  of 
William  T.  Hildrup,  Jr.,  Deceased,  and  the  joint  demurrers 
of  defendants,  in  so  far  as  they  aver  an  adequate  remedy  at 
law  and  a  misjoinder  of  parties  and  that  there  was  no  ma- 
terial misrepresentation  upon  which  the  bill  could  rest,  be 
and  they  are  hereby  overruled;  and  the  demurrers,  in  so  far 
as  they  aver  gross  laches  and  that  there  was  no  concealment 
of  any  facts  which  the  defendants  were  bound  to  disclose  to 
the  plaintiff,  are  sustained  and  the  bill  of  complaint  is  hereby 
dismissed  at  the  cost  of  the  plaintiff.  E'xception  to  the  plain- 
tiff. 
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City  Grays  of  Harrisburg  vs  E.  Laubenstein,  P.  W.  German, 
F.  W.  Houston,  Christian  Nauss  and  S.  W.  Fitzgerald, 
Agent. 

Ejectment — Sheriff's    return — Declaration — Striking    off    pleadings — 
Appearance  de  bene  esse — ^Judgment  on  pleadings — Corporations. 

In  an  action  in  ejectment,  a  sherifFs  return,  which  shows  service 
of  the  summons  on  all  those  named  in  the  writ  as  being  in  possession 
of  the  property,  is  good. 

A  defendant  appearing  de  bene  esse  must  confine  himself  strictly 
to  the  legitimate  purpose  of  such  an  appearance,  which  is  the  denial 
of  the  jurisdiction  of  the  court.  If  he  goes  beyond  this  and  files  a 
motion  not  related  to  the  jurisdiction  of  the  court,  his  qualified 
appearance  becomes  general. 

In  an  action  by  a  corporation,  the  declaration  need  not  show  cor- 
porate authority  for  the  institution  of  the  action. 

In  an  action  in  ejectment  by  a  corporation,  it  is  not  necessary  that 
the  declaration  be  signed  by  the  plaintiff,  verified  by  its  corporate 
seal  or  attested  by  any  of  its  corporate  officers. 

A  declaration  in  ejectment  is  not  within  the  Act  of  April  9,  1915, 
P.  L.  72,  and  need  not  be  verified  as  required  by  that  act. 

The  affidavit  as  to  the  claimants  of  land  sought  to  be  recovered  in 
ejectment,  required  by  the  Act  of  July  9,  1901,  P.  L.  614,  may  be 
made  by  any  member  of  a  plaintiff  corporation,  with  or  without  pre- 
cedent corporate  authority. 

In  an  action  in  ejectment  by  a  corporation,  qualifications  for  mem- 
bership in  the  corporation  may  or  may  not  be  material  at  the  trial. 
If  material,  a  brief  discussion  of  the  question  in  the  declaration  is 
proper.  If  immaterial,  such  discussion  is  surplusage;  but  a  declaration 
otherwise  good  will  not  be  stricken  down  for  such  surplusage. 

A  declaration  in  ejectment  need  not  show  who  are  the  offiJcers  of 
a  plaintitf  corporation  nor  when  nor  how  they  were  elected. 

A  declaration  in  ejectment  should  not  contain  contradictory  aver- 
ments. 

Courts  should  be  slow  to  strike  off  a  pleading,  but  it  is  within  their 
power  to  do  so  in  clear  cases. 

A  declaration  in  ejectment  averred  that  defendants  entered  into 
possession  of  the  premises  in  dispute  as  trustees  for  plaintiff.  In  a 
subsequent  paragraph  it  averred  that  defendants  entered  into  posses- 
sion unlawfully,  without  warrant  of  title  or  authority  whatever.  Held, 
That  these  averments  were  contradictory  and  could  not  be  met  by 
demurrer  or  answered  by  a  general  plea.  Motion  to  strike  off  sus- 
tained with  leave  to  amend. 

In  ejectment,  judgment  cannot  be  entered  on  the  pleadings  when 
an  answer  has  not  been  filed  and  a  motion  to  strike  off  plaintiffs 
declaration  is  pending. 

Ejectment.  C.  P.  Dauphin  County,  No.  277,  January  Term, 
1922. 

John  McI.  Smith,  for  plaintiff. 

John  C.  Nissley  and  Geo.  R.  Barnett,  for  defendants. 

Fox,  J.,  July  3,  1922. 
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of  himself  and  the  State'.  The  terms  in  which  this  provision 
is  phrased  seem  to  us  necessarily  to  leave  with  the  Legislature 
the  authority  to  adopt  such  regulations  of  police  as  may  be 
dictated  by  the  safety  of  the  people  and  the  advancement  of 
public  morals.  *  *  *  ^  statute  which,  under  the  pre- 
tense of  regulating,  amounts  to  a  destruction  of  the  right,  or 
which  requires  arms  to  be  so  borne  as  to  render  them  wholly 
useless  for  the  purpose  of  defense,  would  be  clearly  unconsti- 
tutional. But  a  law  which  is  intended  merely  to  promote  per- 
sonal security,  and  to  put  down  lawless  aggression  and  vio- 
lence, and  to  that  end  inhibits  the  wearing  of  certain  weapons, 
in  such  manner  as  is  calculated  to  exert  an  unhat)py  influence 
upon  the  moral  feelings  of  the  wearer,  by  making  him  less 
regardful  of  the  personal  security  of  others,  does  not  come 
in  collision  with  the  Constitution." 

In  State  vs  Kerner  (N.  C.)  107  S.  E.  222,  225,  it  is  said: 

"It  would  also  be  a  reasonable  regulation,  and  not  an  in- 
fringement of  the  right  to  bear  arms  to  prohibit  the  carrying 
of  deadly  weapons  when  under  the  influence  of  intoxicating 
drink,  or  to  a  church,  polling  place,  or  public  assembly,  or  in 
a  manner  calculated  to  inspire  terror,  which  was  forbidden  at 
common  law.  These  from  a  practical  standpoint  are  mere 
regulations  and  would  not  infringe  upon  the  object  of  the 
constitutional  guaranty  which  is  to  preserve  to  the  people 
the  right  to  acquire  and  retain  a  practical  knowledge  of  the 
use  of  firearms."  Hill  vs  Ga.  53  Ga.  472;  Andrews  vs  State, 
3  Heisk  (Tenn)  165,  8  Am.  Rep.,  815. 

It  is  but  a  step  further  to  say  that  the  Legislature  could 
also  prohibit  the  carrying  of  such  weapons  in  the  Capital  city 
of  the  State,  at  the  time  when  there  was  no  impediment  to 
special  legislation  of  this  character. 

But  the  more  important  question  which  arises  is  whether  a 
pocket  pistol  or  revolver  is  included  within  the  term  "arms" 
in  the  Constitution.  It  is  held  that  it  is  not,  in  State  vs  Work- 
man (W.  Va.)  14  S.  E.  9;  Aymette  vs  State  (Tenn.)  2  Humph. 
154;  Fife  vs  State,  31  Ark.  455,  25  Am.  Rep.  556;  Ex  parte 
Thomas  (Okl.)  97  Pac.  260;  Hill  vs  State,  53  Ga.  472;  Strick- 
land vs  State  (Ga.)  72 -S.  E.  260;  EngHsh  vs  State,  35  Tex. 
472,  14  Am.  Rep.  374;  State  vs  Smith,  11  La.  Ann.  633,  66  Am. 
Dec.  208;  Salina  vs  Blaksley,  72  Kas.  230,  115  Am.  St.  Rep. 
196,  3  L.  R.  A.  (N.  S.)  168;  State  vs  Wilburn,  7  Baxter  (Tenri.) 
59;  People  vs  Warden,  139  N.  Y.  S.  277;  Page  vs  State  (Tenn.) 
3  Heisk.  198. 

In  State  vs  Workman  (W.  Va.)  supra,  it  is  said,  with  refer- 
ence to  the  second  amendment  to  the  Constitution  of  the 
United  States,  above  quoted : 
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"As  early  as  the  second  year  of  Edward  III,  a  statute  was 
passed  prohibiting  all  persons,  whatever  their  condition,  *to 
go  or  ride  armed  by  night  or  by  day*.  And  so  also  at  com- 
mon law  the  'going  around  with  unusual  and  dangerous 
weapons  to  the  terror  of  the  people*  was  a  criminal  offense. 
Bish.  Crim.  St.  Sec.  784;  State  vs  Huntley,  3  Ired.  418;  State 
vs  Rot  en,  86  N.  C.  701.  The  keeping  and  bearing  of  arms, 
therefore,  which  at  the  date  of  the  amendment  was  intended 
to  be  protected  as  a  popular  right,  was  not  such  as  the  common 
law  condemned,  but  was  such  a  keeping  and  bearing  as  the 
public  liberty  and  its  preservation  commended  as  lawful,  and 
worthy  of  protection.  So,  also,  in  regard  to  the  kind  of  arms 
referred  to  in  the  amendment,  it  must  be  held  to  refer  to  the 
weapons  of  warfare  to  be  used  by  the  militia,  such  as  swords, 
guns,  rifles,  and  muskets, — arms  to  be  used  in  defending  the 
State  and  civil  liberty, — and  not  to  pistols,  bowie  knives,  brass 
knuckles,  billies,  and  such  other  weapons  as  are  usually  em- 
ployed in  brawls,  street  fights,  duels,  and  affrays,  and  are  only 
habitually  carried  by  bullies,  blackguards,  and  desperadoes,  to 
the  terror  of  the  community  and  the  injury  of  the  State;  Bish. 
Grim.  St.  Sec.  792." 

In  Aymette  vs  State,  supra,  it  is  said : 

"The  words  'bear  arms',  too,  have  reference  to  their  military 
use,  and  were  not  employed  to  mean  wearing  them  about  the 
person  as  part  of  the  dress.  As  the  object  for  which  the  right 
to  keep  and  bear  arms  is  secured  is  of  general  and  public 
nature,  to  be  exercised  by  the  people  in  a  body,  for  their  com- 
mon defense,  so  the  arms  the  right  to  keep  which  is  secured 
are  such  as  are  usually  employed  in  civilized  warfare,  and  that 
constitute  ordinary  military  equipment.  *  *  *  They 
need  not,  for  such  a  purpose,  the  use  of  those  weapons  which 
are  usually  employed  in  private  broils  and  which  are  efficient 
only  in  the  hands  of  the  robber  and  the  assassin.  These 
weapons  would  be  useless  iti  war.  They  could  not  be  em- 
ployed advantageously  in  the  common  defense  of  the  citizens. 
The  right  to  keep  and  bear  them  is  not,  therefore,  secured  by 
the  Constitution." 

In  Page  vs  State,  supra,  the  Court  said : 

"The  evidence  fully  establishes  the  fact  that  the  pistol 
carried  by  Page  (a  pistol  called  a  revolver  about  8  inches  long) 
was  not  an  arm  for  war  purposes,  and,  therefore,  under  the 
ruling  of  this  Court,  in  -the  case  of  Andrews  vs  the  State, 
the  carrying  of  which  the  Legislature  could  constitutionally 
prohibit." 
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In  Fife  vs  the  State,  supra,  the  Court  said : 

"In  the  Act  the  pistol  is  associated,  in  the  prohibition  list 
of  weapons,  with  the  dirk,  butcher  or  bowie  knife,  the  sword 
or  spear  in  a  cane,  brass  or  metal  knucks,  and  the  razor. 

From  the  company  in  which  the  pistol  is  placed,  and  the 
known  public  mischief  which  the  Legislature  intended  by  the 
Act  to  prevent,  it  is  manifest  that  the  pistol  intended  to  be 
proscribed  is  such  as  is  usually  carried  in  the  pocket,  or  of  a 
size  to  be  concealed  about  the  person,  and  used  in  private 
quarrels  and  brawls,  and  not  such  as  is  in  ordinary  use,  and 
effective  as  a  weapon  of  war,  and  useful  and  necessary  for 
*the  common  defense.* " 

In  Hill  vs  State,  supra,  quoted  approvingly  in  Strickland  vs 
State,  72  S.  E.  260,  264,  the  Court  said : 

'*I  have  always  been  at  a  loss  to  follow  the  line  of  thought 
that  extends  the  guaranty  to  the  right  to  carry  pistols,  dirks, 
bowie  knives,  and  those  other  weapons  of  like  character,  which, 
as  all  admit,  are  the  greatest  nuisances  of  our  day.  It  is  in 
my  judgment  a  perversion  of  the  meaning  of  the  word  *arms', 
as  used  in  the  phrase  *the  right  to  keep  and  bear  arms',  to 
treat  it  as  including  weapons  of  this  character." 

On  the  other  hand,  some  authorities  have  held  that  a  pistol 
is  within  the  term  "arms"  and  that  an  Act  of  Assembly  or 
ordinance  which  prohibits  the  carrying  of  such  weapons  as 
knuckles,  dirk-knives,  slung-shots,  and  pistols,  is  unconstitu- 
tional in  so  far  as  it  prohibits  the  open  carrying  of  pistols: 
State  vs  Rosenthal  (Vt.)  55  Atl.  610;  State  vs  Kerner  (N.  C.) 
107  S.  E.  222,  224;  Isaiah  vs  State  (Ala.)  58  So.  53. 

In  view  of  the  trend  of  the  majority  of  the  cases,  and  the 
reasons  given  therein,  we  hold  that  a  pocket  revolver  or  pistol 
is  not  included  in  the  term  "arms"  in  the  constitutional  pro- 
vision under  discussion,  and  therefore  it  was  not  the  inten- 
tion of  the  people  to  reserve  the  right  to  carry  a  pocket  revolver 
or  pistol,  without  Legislative  interference  or  regulation. 

It  follows  that  the  Act  of  April  12,  1873,  P.  L.  735,  en- 
titled: "An  Act  to  prevent  the  carrying  of  deadly  weapons 
within  the  city  of  Harrisburg",  which  prohibits  the  carrying 
of  any  pistol,  dirk-knife,  slung-shot,  or  other  deadly  weapon, 
does  not  violate  the  bearing  arms  provision  of  the  Bill  of 
Rights. 

(2)  It  is  contended  that  the  local  Act  of  Assembly  is  re- 
pealed by  the  Act  of  March  18,  1875,  which  provides  for  the 
punishment  of  persons  for  carrying  concealed  deadly  weapons. 

In  Mallory  vs  Reinhard,  115  Pa.  23,  31,  it  is  said: 

"While  a  later  statute  may  repeal,  a  former  statute,  without 
express  language  to  that  effect,  by  necessary  implication,  yet 
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the  leaning  of  the  courts  is  strongly  against  such  construction : 
Sifred  vs  Commonwealth,  15  W.  N.  C.  373.  That  is  the  rule 
as  to  general  statutes.  A  local  statute  enacted  for  a  particular 
municipality,  for  reasons  satisfactory  to  the  legislature,  is  in- 
tended to  be  exceptional  and  for  the  benefits  of  such  munici- 
pality. It  has  been  said  that  it  is  against  reason  to  suppose 
that  the  legislature,  in  framing  a  general  system  for  the  state, 
intended  to  repeal  a  special  Act  which  the  local  circumstances 
made  necessary :  Brown  vs  Commissioners,  21  Pa.  St.  37.  The 
Legislature,  not  the  courts,  judge  of  the  necessity.  Rarely, 
if  ever,  does  a  case  arise  where  it  can  justly  be  held  that  a 
general  statute  repeals  a  local  statute,  by  mere  implication. 
The  Constitution  of  1874,  upon  many  subjects,  prohibits  local 
or  special  legislation  but  it  changes  no  rule  relative  to  the 
repeal,  by  legislation,  of  local  laws  existing  when  it  was  adopt- 
ed." Commonwealth  vs  Summerville,  204  Pa.  300;  McCleary 
vs  Allegheny,  163  Pa.  578;  Evans  vs  Phillipi,  117  Pa.  226; 
Commonwealth  vs  Railroad,  164  Pa.  252,  261. 

We  cannot  discover  any  legislative  intention,  by  the  enact- 
ment of  the  general  Act  of  1875,  to  repeal  the  special  Act  of 
1873. 

The  motion  in  arrest  of  judgment  is,  therefore,  overruled 
and  the  District  Attorney  directed  to  move  for  judgment. 


-o- 


Commonwealth  of  Pennsylvania  vs  Mike  Eitler. 
Constitutional  law — Searches  and  seizures— lEvidence. 

The  seizure  of  intoxicating  liquors,  found  in  a  house  searched 
under  a  warrant  authorizing  a  search  for  fire  arms  only,  is  a  viola- 
tion of  the  constitutional  rights  of  the  occupier  of  the  house  in  which 
the  liquors  were  found. 

The  provision  in  the  Constitution  of  the  United  States  against 
unreasonable   searches  and   seizures  applies   only   to   federal  officers. 

Constitutional  guaranties  against  unreasonable  searches  and  seiz- 
ures and  against  compelling  a  defendant  in  a  criminal  case  to  give 
evidence  against  himself  are  binding  upon  courts  as  well  as  upon 
legislatures  and  executive  o.ncials. 

The  constitutional  prohibition  against  unreasonable  search  and 
seizure  is  not  violated  by  the  search  of  a  person  lawfully  arrested, 
nor  by  the  search  of  one  who  consents  to  the  search. 

Where  there  is  no  consent  and  where  the  search  is  not  of  a  per- 
son under  legal  arrest,  searches  must  conform  strictly  to  the  provis- 
ions of  the  constitution  and  statutes.  Unless  they  so  conform  they 
are  unreasonable  and  therefore  unconstitutional. 

The  entry  into  a  house  by  means  of  a  lawful  warrant  does  not 
justify  the  seizure  of  property  found  therein,  not  described  in  the 
warrant.  Seizure  of  goods,  without  a  warrant  describing  them,  is 
just  as  much  a  violation  of  constitutional  rights  as  the  entry  of  the 
house  without  a  warrant. 
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A  state  game  warden  procured  a  warrant  to  search  the  house  of 
an  unnaturalized  foreign  born  resident  of  Pennsylvania  for  fire  arms. 
He  was  assisted  in  the  search  by  a  member  of  the  state  police  force 
and  one  or  two  other  officers.  They  found  some  loaded  shells  but 
no  fire  arms.  They  found  a  quantity  of  raisin  whiskey  of  high  alco- 
holic content  which  they  seized.  The  occupier  of  the  house  was  in- 
dicted for  having  unlawful  possession  of  intoxicating  liquors  for 
beverage  purposes.  On  the  trial  of  this  indictment  the  whiskey  was 
offered  in  evidence  and  admitted  over  defendant's  objection  that  it 
had  been  illegally  obtained  and  that  its  admission  compelled  defendant 
to  give  evidence  against  himself.  When  the  whiskey  was  seized 
there  was  no  charge  against  defendant  for  violation  of  the  liquor  laws. 
Held,  overruling  motion  for  a  new  trial,  that  the  seizure  of  the 
whiskey  was  illegal;  that  if  application  had  been  made  the  whiskey 
would  probably  have  been  returned  to  the  defendant;  that  as  no 
objection  to  the  possession  of  the  whiskey  by  the  prosecuting  officials 
was  made  until  the  trial,  it  was  not  error  under  all  the  circumstances 
to  admit  it  in  evidence. 

Commonwealth  vs  Vigliotti,  75  Pa.  Superior  366,  followed. 

Motion  for  a  new  trial.  Quarter  Sessions  of  Dauphin  Coun- 
ty, No.  50  March  Sessions  1922. 

Philip  S.  Moyer,  District  Attorney,  for  Commonwealth. 

Maurice  R.  Metzger,  for  defendant. 

Hargest,  P.  J.,  July  28,  1922.- 

The  importance  of  this  case  extends  far  beyond  the  question 
whether  the  conviction  of  the  defendant  should  be  sustained. 
It  involves  the  consideration  of  the  constitutional  guarantees 
against  unreasonable  search  and  seizure,  and  compelling  the 
accused  in  a  criminal  proceeding,  to  give  evidence  against 
himself,  and  also  the  consideration  as  to  how  these  guarantees 
are  affected  by  rules  of  evidence  and  procedure. 

The  defendant  was  tried  and  convicted  upon  an  indictment 
charging  him  with  the  unlawful  possession  of  intoxicating 
liquors  for  beverage  purposes,  in  violation  of  Section  30  of  the 
Act  of  May  5,  1921,  P.  L.  407.  On  the  trial  it  was  shown  that 
a  State  Game  Warden  had  a  search  warrant  for  firearms,  au- 
thorizing the  search  of  the  house  occupied  by  the  defendant  in 
the  borough  of  Steelton,  the  defendant  being  an  unnatural- 
ized foreign  born  resident  of  that  borough.  A  "member  of  the 
State  Police  force  and  one  or  two  other  officers  assisted  in 
making  this  search.  No  firearms  were  found,  but  they  found 
som-e  loaded  shells.  They  also  found  a  quantity  of  raisin 
whiskey  in  the  cellar  of  the  house,  and  smaller  quantities  in 
the  kitchen  and  other  parts  of  the  house,  which  were  shown  to 
have  a  high  alcoholic  content.  There  was  no  charge  against 
the  defendant  at  the  time  for  violating  the  liquor  laws.  Dur- 
ing the  trial  the  defendant  objected  to  the  introduction  of  the 
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liquor  in  evidence,  on  the  ground  that  it  was  illegally  pro- 
cured, without  a  search  warrant  therefor,  and  that  to  admit 
it  in  evidence  was  compelling  the  defendant  to  give  evidence 
against  himself.  The  objection  was  overruled,  and  after  con- 
viction the  defendant  made  a  motion  for  a  new  trial  on  the 
ground  that  the  Court  erred  in  permitting  the  liquor  seized 
on  a  search  warrant  authorizing  a  search  for  firearms  only, 
to  be  offered  in  evidence  on  the  trial  of  this  indictment,  and 
also  in  permitting  the  State  Game  Warden  and  his  fellow 
officers  to  testify  regarding  information  which  they  procured 
in  making  the  search  for  firearms. 

The  fourth  amendment  to  the  Constitution  of  the  United 
States  provides : 

**The  right  of  the  people  to  be  secure  in  their  persons, 
houses,  papers  and  effects,  against  unreasonable  searches  and 
seizures,  shall  not  be  violated,  and  no  warrants  shall  issue, 
but  upon  probable  cause,  supported  by  oath  or  affirmation,  and 
particularly  describing  the  place  to  be  searched,  and  the  per- 
sons or  things  to  be  seized." 

The  fifth  amendment  provides,  in  part — 

"No  person  *  *  *  shall  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself." 

The  corresponding  provisions  in  the  Constitution  of  Penn- 
sylvania are: 

"Article  I,  Section  8.  The  people  shall  be  secure  in  their 
persons,  houses,  papers  and  possessions  from  unreasonable 
searches  and  seizures,  and  no  warrant  to  search  any  place  or 
to  seize  any  person  or  things  shall  issue  without  describing 
them  as  nearly  as  may  be,  nor  without  probable  cause,  sup- 
ported by  oath  or  affirmation  subscribed  to  by  the  affiant." 

"Article  I,  Section  9:  In  all  criminal  prosecutions  the  ac- 
cused *  *  *  Q2Ln  not  be  compelled  to  give  evidence 
against  himself." 

DISCUSSION. 

(1)     Was  the  seizure  of  the  whiskey  illegal? 

These  constitutional  provisions,  Hke  all  of  the  others  in  the 
Declaration  of  Rights,  are  the  safeguards  against  the  oppres- 
sions which  either  our  English  forefathers  suffered,  or  which 
the  colonists  endured,  under  English  rule.  Prior  to  the  Revo- 
lution a  practice  had  grown  up  for  the  courts  to  issue  blanket 
warrants  authorizing  the  search  of  premises,  houses  and  pos- 
sessions, in  order  to  obtain  evidence  of  the  commission  of  a 
crime  and  to  arrest  the  person  whom  the  evidence  indicated 
had  committed  it.  This  practice  was  so  inimical  to  the  Anglo 
Saxon  notion  of  liberty  that  the  Judges  of  the  higher  courts 
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denounced  it  as  tyrannical.  It  led  to  the  famous  case  of  Ent- 
nick  vs  Carrington,  19  Howell's  State  Trials,  1029,  in  which 
Lord  Camden  said: 

'*To  enter  a  man's  house,  by  virtue  of  a  nameless  warrant, 
in  order  to  procure  the  evidence  is  worse  than  the  Spanish 
Inquisition — a  law  under  which  no  Englishman  would  wish 
to  live  an  hour." 

Shortly  after  this  decision  the  English  House  of  Commons 
passed  a  resolution  condemning  the  practice  and  during  the 
discussion  of  the  resolution  Lord  Chatham  said: 

**Every  man's  house  is  his  castle.  Why?  Because  it  is  sur- 
rounded by  a  moat  or  defended  by  a  wall?  No.  It  may  be 
a  straw  built  hut,  the  winds  may  whistle  around  it,  the  rain 
may  enter  it,  but  the  king  cannot."  Boyd  vs  United  States, 
116  U.  S.  616,  626;  State  vs  Marxhausen,  204  Mich.  559, 
3  A.  L.  R.  1505,  171  N.  W.  557;  Ash  vs  Commonwealth  (Ky.) 
236  S.  W.  1032;  Cooley's  Const.  Lim.  7  Ed.  424,  et  seq. 

The  practice  obtained  in  the  colonies  of  issuing  writs  of 
assistance  to  the  revenue  officers,  authorizing  them  to  search 
suspected  places  for  smuggled  goods.  A  g^eat  trial  occurred 
in  Boston  in  February  1761,  wherein  James  Otis  characterized 
this  practice  as  **the  worst  instrument  of  arbitrary  power,  the 
most  destructive  of  English  liberty,  and  the  fundamental  prin- 
ciples of  law,  that  ever  was  found  in  an  English  law  book"; 
because,  as  he  said,  it  placed  **the  liberty  of  every  man  in  the 
hands  of  every  petty  officer." 

Of  this  speech  John  Adams  said : 

'*Then  and  there  v/as  the  first  scene  of  the  first  act  of  oppo- 
sition to  the  arbitrary  claims  of  Great  Britain.  Then  and 
there  the  child  of  independence  was  born."  Boyd  vs  United 
States,  116  U.  S.  616,  625;  Watson's  Const.  Vol.  2,  p.  1415. 

It  is  not  surprising,  therefore,  that  constitutional  provisions 
such  as  those  in  our  own  constitutions  are  found  in  the  con- 
stitutions of  all  the  other  states. 

The  importance  of  these  constitutional  guarantees  has  been 
emphasized  in  very  many  cases  and  text  books,  a  few  of 
which  are — Gouled  vs  United  States,  255  U.  S.  298;  Weeks 
vs  United  States,  232  U.  S.  383;  Ash  vs  Commonwealth  (Ky) 
236  S.  W.  1032;  Boyd  vs  United  States,  116  U.  S.  616;  Adams 
vs  New  York,  192  U.  S.  585;  Burdeau  vs  McDowell,  256  U.  S. 
465;  United  States  vs  Rykowski,  267  Fed.  866;  Rusher  vs 
State,  94  Ga.  366,  21  S.  E.  594;  Hammock  vs  State  (Ga)  58 
S.  E.  66;  State  vs  District  Court  (Mont.)  198  Pac.  362; 
United  States  vs  Kelih,  272  Fed.  484;  State  vs  Marxhausen 
(Mich.)  3  A.  L.  R.  1505,  1507,  171  N.  W.  557;  Atz  vs  Andrews 
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(Fla.),  94  Sou.  Rep.  329;  24  R.  C.  L.  718;  Cooley's  Const. 
Urn.  7th  Ed.  424. 

In  State  vs  Marxhausen,  supra,  the  Court  said: 

"The  writing  of  these  provisions  into  the  Federal  constitu- 
tion, into  every  constitution  of  every  state  in  the  Union,  was 
not  an  idle  ceremony.  With  a  clearness  of  vision  our  fore- 
fathers provided  for  a  lawful  search  and  seizure,  one  supported 
by  oath  or  affirmation,  describing  the  place  to  be  searched  and 
the  person  or  things  to  be  seized,  and  in  the  same  section  safe- 
guarded the  rights  of  the  individual  by  inhibiting  unreason- 
able and  unlawful  search.  They  provided  an  orderly  manner 
for  search  and  seizure  and  prohibited  all  others." 

In  Weeks  vs  United  States,  supra,  Mr.  Justice  Day  said, 
page  392: 

"This  protection  reaches  all  alike,  whether  accused  of  crime 
or  not,  and  the  duty  of  giving  to  it  force  and  effect  is  obliga- 
tory upon  all  entrusted  under  our  Federal  system  with  the 
enforcement  of  the  laws.  The  tendency  of  those  who  execute 
the  criminal  laws  of  the  country  to  obtain  conviction  by  means 
of  unlawful  seizures  and  enforced  confessions,  the  latter  often 
obtained  after  subjecting  the  acused  person  to  unwarranted 
practices  destructive  of  rights  secured  by  the  Federal  Consti- 
tution, should  find  no  sanction  in  the  judgments  of  the  courts 
which  are  charged  at  all  times  with  the  support  of  the  con- 
stitution to  which  people  of  all  conditions  have  a  right  to 
appeal  for  the  maintenance  of  such  fundamental  rights." 

In  Gouled  vs  United  States,  supra,  it  is  said,  page  304: 

"It  has  been  repeatedly  decided  that  these  amendments 
should  receive  a  liberal  construction,  so  as  to  prevent  stealthy 
encroachment  upon  or  'gradual  depreciation'  of  the  rights 
secured  by  them,  by  imperceptible  practice  of  courts  or  by 
well-intentioned  but  mistakenly  over-zealous  executive  offi- 
cers."   Boyd  vs  United  States,  116  U.  S.  616,  635. 

These  constitutional  provisions  are  binding  upon  the  courts, 
as  well  as  upon  legislatures,  and  executive  officials. 

In  24  R.  C.  L.  704,  it  is  said  that  it  is  "the  duty  of  the 
courts  to  denounce  as  unlawful  every  unreasonable  search 
and  seizure,  whether  confessedly  without  any  color  of  au- 
thority, or  sought  to  be  justified  under  the  guise  of  legislative 
sanction." 

It  is  well  settled  that  the  provision  in  the  United  States 
Constitution  under  discussion  applies  only  to  Federal  officers : 
Weeks  vs  United  States,  232  U.  S.  383,  398 ;  Boyd  vs  United 
States,  116  U.  S.  616;  United  States  vs  O'Dowd,  273  Fed. 
600;  State  vs  District  Court  (Mont.)  198  Pacific  364;  State 
vs  Atkinson  (S.  Car.)   18  S.  E.  1021 ;  People  vs  Wicks,  192 
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N.  Y.  S.  633;  Gindrat  vs  People  (111.)  27  N.  E.  1085;  24  R. 
C.  L.  718;  Hughes  vs  State  (Tenn.)  238  S.  W.  588,  590. 

The  provisions  of  the  State  constitutions,  including  Penn- 
sylvania, are  almost  identical  with  those  of  the  Federal.  The 
guarantees  preserved  under  one  should  be  no  different  from 
those  under  the  other.  In  most  instances  the  State  courts 
have  been  as  emphatic  concerning  the  importance  of  these 
guarantees  as  the  Federal  courts,  but,  as  we  shall  hereafter 
point  out,  the  rules  of  procedure  and  evidence  based  upon 
reasons  of  public  policy  have  made  their  impress  upon,  and 
somewhat  circumscribed,  the  plain  language  of  the  constitu- 
tional reservation. 

The  prohibition  against  unreasonable  search  and  seizure 
is  not  violated  by  the  search  of  a  person  lawfully  arrested; 
Weeks  vs  United  States,  232  U.  S.  383,  392 ;  State  vs  Royce, 
(Wash.)  80  Pac.  268;  Hughes  vs  State,  238  S.  W.  588,  594, 
595;  Ash  vs  Commonwealth  (Ky.)  236  S.  W.  1032;  2  R.  C.  L. 
468. 

So,  also,  the  constitutional  inhibition  does  not  apply  to 
one  who  consents  to  the  search.  Banks  vs  Commonwealth 
(Ky.)  227  S.  W.  455;  Faulk  vs  State  (Miss.)  90  So.  481. 

Where,  however,  there  is  no  consent  and  the  search  is  not 
made  of  the  person  upon  a  legal  arrest,  warrants  to  search 
one's  premises  or  possessions  must  conform  strictly  to  the 
provisions  of  the  Constitution  and  statutes.  Unless  they  do 
so  conform  they  are  unreasonable  and  therefore  unconstitu- 
tional: Gouled  vs  United  States,  255  U.  S.  298,  308;  United 
States  vs  Slusser,  270  Fed.  818;  State  vs  District  Court,  198 
Pac.  362;  Purkey  vs  Mabey  (Idaho)  193  Pac.  79. 

The  important  question  is  whether  a  search  warrant  legally 
issued,  describing  certain  property,  can  be  used  to  seize  other 
property  found  in  the  execution  of  such  warrant.  Our  Con- 
stitution provides  that  no  warrant  shall  issue  without  probable 
cause  or  to  seize  things  "without  describing  them  as  nearly  as 
may  be."  When  the  warrant  in  this  case  was  issued  for  fire- 
arms, it  did  not  describe  liquors.  It  must  be  assumed  that 
there  was  no  '"probable  cause"  to  search  for  liquors.  It  is  no 
answer  to  this  suggestion  to  say  that  our  Act  of  Assembly 
does  not  authorize  a  search  for  and  seizure  of  liquors.  The 
Federal  law  does,  and  if  there  was  any  probable  cause  known 
to  the  State  officials  the  information  could  readily  have  been 
communicated  to  the  Federal  officials.  The  Legislature  has 
not  thus  far  intended  that  there  should  be  any  search  and 
seizure  of  liquors  under  State  authority.  Neither  can  it  be 
said  that  this  is  what  is  spoken  of  in  Weeks  vs  United  States, 
232  U.  S.  383,  396,  as  an  "incidental  seizure."     "Incidental 
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seizure",  as  we  understand  the  term,  means  the  seizure  of 
property  directly  connected  with  the  offense  charged  against 
the  defendant  or  directly  connected  with  the  property  de- 
scribed in  the  search  warrant.  An  exhaustive  search  among 
the  multitude  of  authorities  discloses  no  case  in  which  the 
seizure  of  property  entirely  disconnected  with  the  offense 
charged  or  the  things  described  in  the  warrant,  has  been  jus- 
tified, either  as  an  incidental  seizure  or  otherwise. 

In  Cooley's  Const.  Lim.  7  Ed.  p.  429,  it  is  said : 

"But  as  search  warrants  are  a  species  of  process  exceedingly 
arbitrary  in  character,  and  which  ought  not  to  be  resorted  to 
except  for  very  urgent  and  satisfactory  reasons,  the  rules  of 
law  which  pertain  to  them  are  of  more  than  ordinary  strict- 
ness ;  and  if  the  party  acting  under  them  expects  legal  protec- 
tion, it  is  essential  that  these  rules  be  carefully  observed.  In 
the  first  place,  they  are  only  to  be  granted  in  the  cases  ex- 
pressly authorized  by  law;  and  not  generally  in  such  cases 
until  after  a  showing  made  before  a  judicial  officer,  under  oath, 
that  a  crime  has  been  committed,  and  that  the  party  complain- 
ing has  reasonable  cause  to  suspect  that  the  offender,  or  the 
property  which  was  the  subject  or  the  instrument  of  the 
crime,  is  concealed  in  some  specified  house  or  place." 

In  Ash  vs  Commonwealth  (Ky.)  236  S.  W.  1032,  1035,  it 
is  said: 

"Short  sighted  statesmanship,  in  order  to  serve  immediate 
purposes,  sometimes  places  the  end  to  be  accomplished  above 
the  means  employed,  although  the  'means'  might  involve  the 
setting  aside  and  a  virtual  repeal  of  a  sacred  principle  of  con- 
stitutional liberty.  The  inevitable  result  of  such  a  course,  as 
is  fully  borne  out  by  the  world's  history,  is  ultimate  disin- 
tegration and  destruction  of  the  government." 

In  Boyd  vs  United  States,  116  U.  S.  616,  635,  Mr.  Justice 
Bradley,  speaking  of  the  invasion  of  the  constitutional  rights 
in  that  case,  said: 

*'It  may  be  that  it  is  the  obnoxious  thing  in  its  mildest  and 
least  repulsive  form;  but  illegitimate  and  unconstitutional 
practices  got  their  first  footing  in  that  way,  namely,  by  silent 
approaches  and  slight  deviations  from  legal  modes  of  pro- 
cedure. This  can  only  be  obviated  by  adhering  to  the  rule 
that  constitutional  provisions  for  the  security  of  person  and 
property  shall  be  liberally  construed.  A  close  and  literal 
construction  deprives  them  of  half  their  efficacy,  and  leads 
to  gradual  depreciation  of  the  right,  as  if  it  consisted  more 
in  sound  than  in  substance.  It  is  the  duty  of  courts  to  be 
watchful  for  the  constitutional  rights  of  the  citizen  and  against 
any  stealthy  encroachments  thereon. 
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Nor  can  it  be  successfully  contended  in  this  case  that  be- 
cause the  entry  into  the  defendant's  house  was  made  by 
means  of  a  lawful  warrant  the  seizure  of  the  liquor  illegally  in 
his  possession  was  no  violation  of  his  constitutional  right. 
The  seizure  was  just  as  much  a  violation  without  a  warrant 
describing  the  property  as  the  entry  would  have  been  without 
such  warrant. 

Returning  again  to  the  case  of  Boyd  vs  United  States,  Mr. 
Justice  Bradley  used  this  language,  page  630,  which  has  been 
quoted  approvingly  many  times  since : 

**It  is  not  the  breaking  of  his  doors,  and  the  rummaging 
of  his  drawers,  that  constitutes  the  essence  of  the  offense ;  but 
it  is  the  invasion  of  his  indefeasible  right  of  personal  security, 
personal  liberty  and  personal  property,  where  that  right  has 
never  been  forfeited  by  his  conviction  of  some  public  offense." 

So  we  conclude,  in  the  light  of  all  the  authorities,  that  the 
seizure  of  the  liquor  in  question,  without  a  search  warrant 
therefor,  was  a  violation  of  the  fundamental  constitutional 
rights  of  the  defendant. 

(2)  But  there  is  still  another  important  question  to  con- 
sider :  Will  the  courts  stop  to  inquire,  in  the  midst  of  a  crim- 
inal trial,  whether  the  evidence,  otherwise  competent,  has  been 
legally  obtained?  Upon  this  question  there  is  a  very  sharp 
difference  of  opinion.  One  class  of  cases  holds  that  where 
evidence  has  been  obtained  by  the  violation  of  a  constitutional 
guarantee,  the  courts  ought  not  to  justify  such  illegal  pro- 
cedure in  attempting  to  enforce  the  laws.  Another  class  holds 
that  while  the  evidence  may  have  been  unconstitutionally  ob- 
tained, courts  in  the  administration  of  the  criminal  law  are 
not  accustomed  to  be  over-sensitive  in  regard  to  the  sources 
from  which  the  evidence  comes. 

It  seems  that  the  United  States  Courts,  while  recognizing 
the  rule  as  to  evidence  and  procedure  above  referred  to,  tend 
strongly  to  preserve  the  constitutional  safeguards :  Gouled  vs 
United  States,  255  U.  S.  298;  Weeks  vs  United  States,  232 
U.  S.  383 ;  Adams  vs  New  York,  192  U.  S.  585 ;  Boyd  vs  United 
States,  116  U.  S.  616;  United  States  vs  Rykowski,  267  Fed. 
866;  Youngblood  vs  United  States,  266  Fed.  795;  United 
States  vs  Bush,  269  Fed.  455;  United  States  vs  Kraus,  270 
Fed.  578;  United  States  vs  Slusser,  270  Fed.  818;  United 
States  vs  Porazzo  Bros.,  272  Fed.  276;  United  States  vs  Kelih, 
272  Fed.  484;  United  States  vs  O'Dowd,  273  Fed.  600;  United 
States  vs  Burnside,  273  Fed.  603 ;  United  States  vs  Lydecker, 
275  Fed.  976. 

Some  of  the  State  courts,  in  no  uncertain  terms,  follow  the 
rule  of  the  Federal  courts  and  hold  that  the  evidence  obtained 
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without  a  search  warrant  or  upon  an  illegal  search  warrant,  is 
inadmissible:  Hughes  vs  State,  238  S.  W.  588;  Hammock  vs 
State  (Ga.)  58  S.  E.  66;  Rusher  vs  State,  94  Ga.  366,  21  S.  E. 
594;  People  vs  Margelis  (Mich.)  186  N.  W.  488;  People  vs 
De  La  Mater  (/Mich.)  182  N.  W.  57;  People  vs  Mayhew, 
(Mich.)  182  N.  W.  676;  State  vs  Gibbons  (Wash.)  203  Pac. 
390;  State  vs  Sheridan  (Iowa)  96  N.  W.  730;  iBlacksburg  vs 
Beam  (S.  C.)  88  S.  E.  441,  L.  R.  A.  1916  E.  714;  Youman  vs 
Commonwealth,  189  Ky.  152,  224  S.  W.  860;  Atz  vs  Andrews 
(Fla.),  94  Sou.  Rep.  329. 

In  the  last  cited  case,  the  Court,  after  referring  to  a  num- 
ber of  cases,  said : 

"From  these  the  inference  may  be  drawn  that  constitutional 
guarantees  are  more  carefully  guarded  and  protected  in  the 
Federal,  than  in  the  state  courts. 

If  such  a  distinction  exists,  it  may  account  for  the  growing 
tendency  to  broaden  and  extend  the  Federal  power. 

Whatever  other  state  courts  may  do,  the  Supreme  Court  of 
Florida  will  guard  and  protect  the  constitutional  rights,  privi- 
leges and  immunities  of  the  people,  as  sacredly  as  the  Fed- 
eral courts. 

Why  a  court  should  encourage  its  officers  illegally  to  acquire 
evidence  to  be  used  against  a  person  on  trial  for  having  ille- 
gally acquired  some  commodity,  is  a  problem  in  morals,  that 
is  a  bit  confusing  to  one  not  a  zealot  or  a  fanatic. 

For  one  to  acquire  illegally,  or  illegally  to  possess  intoxi- 
cating liquors  is  a  crime ;  but  it  is  a  crime  that  generally  affects 
a  few  persons  in  a  restricted  locality.  To  permit  an  officer  of 
the  state  to  acquire  evidence  illegally  and  in  violation  of  sacred 
constitutional  guarantees,  and  to  use  the  illegally  acquired  evi- 
dence in  the  prosecution  of  the  person  who  illegally  acquired 
the  intoxicants,  strikes  at  the  very  foundation  of  the  adminis- 
tration of  justice,  and  where  such  practices  prevail  make  law 
enforcement  a  mockery. 

In  this  era  when  earnest  thinking  men  and  women  are  ar- 
dently trying  to  arouse  public  sentiment  on  the  subject  of 
strict  law  enforcement,  it  would  seem  most  meet  and  proper 
for  the  courts  to  set  the  example,  and  not  sanction  law-break- 
ing and  constitutional  violation  in  order  to  obtain  testimony 
against  another  law  breaker.  Better  the  mob  and  the  Ku 
Klux,  than  a  conviction  obtained  in  a  temple  of  justice  by 
testimony  illegally  acquired  by  agents  of  the  Government  and 
officers  of  the  law." 

In  Rusher  vs  State,  supra,  that  great  jurist.  Chief  Justice 
Bleckely,  said : 
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"The  law  ought  to  hold  out  no  encouragement  to  violent  and 
lawless  men  to  commit  crime  for  the  sake  of  detecting  a 
previous  crime  and  bringing  the  offender  to  punishment.  The 
law  should  never  suffer  itself  to  become  an  enemy  or  antagon- 
ist to  its  own  reign.  Multiplication  of  crimes  as  a  remedy  for 
crime  would  be  a  very  absurd  and  disastrous  public  policy, 
and  we  think  courts  should  not  lend  themselves  to  the  advance- 
ment of  any  such  policy,  unless  they  are  compelled  to  do  so 
by  statute  or  some  authority  equally  obligatory." 

In  Hughes  vs  State,  supra,  the  Court  said,  page  594 : 

"The  State,  having  through  its  executive  representatives 
produced  the  evidence  of  a  violation  of  the  law  by  one  of  its 
citizens  by  means  prohibited  by  the  constitution,  cannot  be 
permitted  through  its  judicial  tribunal  to  utilize  the  wrong 
thus  committed  against  the  citizen  to  punish  the  citizen  for  his 
wrong;  for  it  was  only  by  violating  his  constitutionally  pro- 
tected rights  that  his  wrong  has  been  discovered.  It  is  no 
answer  to  say  that  it  matters  not  how  a  citizen's  sins  have 
been  found  out.  Security  from  unlawful  search  is  the  right 
guaranteed  to  the  citizen,  even  for  the  discovery  of  the  citi- 
zen's sins.  This  right  we  must  protect,  unless  we  may  with 
impunity  disregard  our  oath  to  support  and  enforce  the  con- 
stitution." 

Notwithstanding  these  vigorous  exceptions  in  the  later 
cases,  the  majority  of  the  State  Courts  have  followed  the  lead- 
ing case  of  Commonwealth  vs  Dana,  2  Met.  329,  decided  in 
1841,  in  which  it  is  said  that  the  Court  can  take  no  notice  as  to 
how  the  evidence  was  obtained,  whether  lawfully  or  unlawful- 
ly, nor  will  they  form  a  collateral  issue  to  detrmine  that  ques- 
tion: State  vs  Pomeroy  (Mo.)  32  S.  W.  1002;  State  vs  Rovco 
(Wash.)  80  Pac.  268;  Gindrat  vs  People,  138  111.  103,  27  N.'E 
1087;  State  vs  O'Connor  (Kas.)  43  Pac.  859;  State  vs  Gris- 
wold  (Conn.)  34  Atl.  1046;  Starchman  vs  State  (Ark.)  36 
S.  W.  940;  People  vs  Wicka,  192  N.  Y.  S.  633;  Commonwealth 
vs  Brelsford,  161  Mass.  61 ;  Commonwealth  vs  Tibbets,  157 
Mass.  519;  Commonwealth  vs  Hurley,  158  Mass.  159.  To 
these  citations  many  others  might  be  added. 

In  some  of  the  cases  a  distinction  is  made  between  the  seiz- 
ure of  papers  which  are  not  the  basis  of  the  charge  but  merely 
of  an  evidential  character,  and  seizure  of  property  kept  for 
an  illegal  use.  State  vs  Krinski  (Vt.)  62  Atl.  37.  In  some 
the  distinction  is  made  between  evidence  illegally  obtained 
and  that  obtained  bv  the  unlawful  conduct  of  police  officers; 
Hughes  vs  State,  238  S.  W.  588,  590;  Cohn  vs  State  (Tenn.) 
109  S.  W.  1149;  Imboden  vs  People  (Col.)  90  Pac.  608.    In 
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some  a  further  distinction  is  made  between  lawful  and  un- 
lawful property :  State  vs  O'Connor,  43  Pac.  859. 

It  is  also  held  that  where  the  evidence  is  obtained  by  pri- 
vate individuals  or  by  State  officers  where  the  jurisdiction  is 
in  the  United  States  Court,  the  constitutional  guarantee  does 
not  apply.  It  only  applies  against  the  governmental  agency 
which  is  prosecuting:  United  States  vs  O'Dowd,  273  Fed.  600; 
United  States  vs  Burnside,  276  Fed.  603.  In  all  of  these  ca^es 
the  provision  against  unreasohable  search  and  seizure  and  the 
provision  protecting  an  accused  against  being  compelled  to 
give  evidence  against  himself,  have  been  coupled  and  treated 
together.  In  some  cases,  however,  it  is  held  that  where  the 
thing  seized  is  offered  in  evidence,  it  is  not  the  defendant  who 
gives  the  evidence  against  himself,  and  therefore  that  consti- 
tutional guarantee  does  not  apply.  State  vs  Flynn,  36  N. 
H.  64;  Shields  vs  State  (Ala.)  16  So.  85. 

In  our  own  State  it  has  also  been  held  that  the  "Court 
will  not  suspend  the  conduct  of  a  trial  to  enter  into  a  collateral 
inquiry  as  to  the  means  through  which  the  evidence,  other- 
wise competent,  was  obtained"  Commonwealth  vs  Vigiolotti 
75  Pa.  Super.  Ct.  366,  378;  Commonwealth  vs  John  Doe,  alias 
John  Shultz  (Clearfield  County)  26  February  Sessions  1922, 
opinion  by  Judge  Bell,  February  7,  1922,  Vol.  1  Dis.  &  Co.  Rep. 
742. 

The  case  of  Commonwealth  vs  Vigiolotti  was  affirmed  by 
the  Supreme  Court  of  Pennsylvania,  271  Pa.  10.  and  by  the 
United  States  Court,  Apl.  10,  1922  (U.  S.  Sup.  Ct.  Adv.  Op. 
1921-1922,  389),  but  this  question  does  not  seem  to  have  been 
considered  in  the  Supreme  Court  of  Pennsylvania  or  the  Su- 
preme Court  of  the  United  States.  In  that  case  the  defend- 
ants were  arrested  by  an  officer  who  had  a  warrant  for  the 
arrest  and  who  took  a  considerable  quantity  of  liquor  from  the 
premises  where  the  defendants  were  found.  The  liquor  was 
offered  in  evidence.  It  was  objected  to  on  the  ground  that  the 
possession  of  the  exhibit  was  obtained  in  violation  of  the  con- 
stitutional provisions  under  consideration. 

But  it  is  urged  that  the  decision  of  the  Superior  Court  was 
rendered  before  the  decision  in  Gouled  vs  United  States,  255 
U.  S.  298. 

In  this  case  Mr.  Justice  Clarke  said,  page  312: 

"It  is  plain  that  the  trial  court  acted  upon  the  rule,  widely 
adopted,  that  courts  in  criminal  trials  will  not  pause  to  de- 
termine how  the  possession  of  evidence  tendered  has  been 
obtained.  While  this  is  a  rule  of  great  practical  importance, 
yet,  after  all,  it  is  only  a  rule  of  procedure,  and  therefore  it 
is  not  to  be  applied  as  a  hard  and  fast  formula  to  every  case, 
regardless  of  its  special  circumstances.    We  think  rather  that 
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it  is  a  rule  to  be  used  to  secure  the  ends  of  justice  under  the 
circumstances  presented  by  each  case,  and  where,  in  the 
progress  of  a  trial  it  becomes  probable  that  there  has  been  an 
unconstitutional  seizure  of  papers,  it  is  the  duty  of  the  trial 
court  to  entertain  an  objection  to  their  admission  or  a  mo- 
tion for  their  exclusion  and  to  consider  and  decide  the  ques- 
tion as  then  presented,  even  where  a  motion  to  return  the 
papers  may  have  been  denied  before  trial.  A  rule  of  practice 
must  not  be  allowed  for  any  technical  reason  to  prevail  over 
a  constitutional  right." 

In  the  case  just  quoted,  the  defendant  did  not  know  of  the 
possession  of  the  papers  until  the  trial,  and  the  Court  held  that 
the  objection  was  not  too  late,  because  the  rule  that  such 
objection  will  not  be  entertained  unless  made  before  trial,  was 
obviously  inapplicable. 

It  is  difficult  to  reconcile  the  positive  language  of  the  Su- 
preme Court  of  the  United  States  with  the  equally  positive 
language  of  the  Superior  Court  of  Pennsylvania,  in  the  case 
of  Commonwealth  vs  Vigliotti,  supra,  to  the  effect  that  "the 
Court  will  not  suspend  the  conduct  of  a  trial  and  enter  into 
a  collateral  inquiry  as  to  the  means  through  which  the  evi- 
dence, otherwise  competent,  was  obtained."  This  rule  has 
been  recognized  in  Boyd  vs  United  States,  116  U.  S.  616; 
Weeks  vs  United  States,  132  U.  S.  383;  Adams  vs  United 
States,  192  U.  S.  585.  It  has  also  been  held  that  where  appli- 
cation is  made  for  the  return  of  the  property  illegally  seized 
before  trial  the  court  should  order  such  return,  and  not  permit 
the  prosecuting  authorities  to  retain  it  for  use  at  the  trial. 
People  vs  Marxhausen  (Mich.)  171  N.  W.  557,  3  A.  L.  R. 
1505;  State  vs  Peterson  (Wyoming)  194  Pac.  342,  13  A.  L. 
R.  1284;  Burdeau  vs  McDowell,  256  U.  S.  465. 

The  defendant  in  the  case  before  us  knew  in  advance  of  the 
trial  of  the  seizure  which  he  claims  was  illegal  but  made  no 
move  to  protect  his  constitutional  right  by  an  application  for 
the  return  of  the  property,  and  while  we  agree  that  a  rule  of 
practice  must  not  be  allowed  to  prevail  over  a  constitutional 
right  as  stated  in  Gouled  vs  United  States,  supra,  yet  we  are 
bound  by  the  positive  language  of  our  Superior  Court.  We 
are  considering  the  provisions  of  the  Constitution  of  Penn- 
sylvania. As  heretofore  pointed  out,  the  Federal  Constitution, 
in  this  respect,  relates  only  to  Federal  agencies.  Therefore, 
no  Federal  question  is  here  involved,  and  the  decisions  of  the 
Federal  courts  are  only  advisory,  while  those  of  the  Appellate 
Courts  of  Pennsylvania  are  binding. 

We,  therefore,  conclude  that  the  seizure  of  this  liquor  was 
illegal,  and  if  application  had  been  made  the  property  would 
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have  probably  been  returned  to  the  defendant,  but  inasmuch 
as  no  objection  to  the  possession  of  the  property  by  the 
prosecuting  officials  was  made  until  the  trial,  it  was  not  error, 
under  all  the  circumstances,  to  admit  the  evidence. 

The  motion  for  a  new  trial  is,  therefore,  overruled  and  the 
District  Attorney  directed  to  move  for  judgment. 


Mann  Brothers  Company  vs  Claude  E.  Brinser,  Trading  as 

C.  L.  Brinser's  Son. 

Judgment  for  want  of  an  affidavit  of  defense — Opening — Practice. 

On  a  petition  for  a  rule  to  open  a  judgment  entered  for  want  of  an 
affidavit  of  defense,  the  proper  practice  is  to  present  an  affidavit  of 
defense  with  the  petition. 

Courts  have  extensive  discretion  with  respect  to  the  opening  of 
judgments,  but  the  exercise  of  this  discretion  must  rest  on  a  foun- 
dation of  competent  evidence. 

On  a  rule  to  open  a  judgment  entered  for  want  of  an  affidavit 
of  defense,  the  evidence  submitted  must  show  in  clear  and  unmistak- 
able terms  a  legal  defense  to  plaintifFs  claim  and  a  sufficient  reason 
for  not  filing  an  affidavit  of  defense. 

Rule  to  open  judgment.  C.  P.  Dauphin  County,  No.  872 
June  Term  1921. 

George  L.  Reed  and  Earnest  &  Milnor  for  plaintiff. 

Oscar  G.  Wickersham  for  defendant. 

Wickersham,  J.,  July  21,  1922. 

The  summons  in  this  case  was  issued  September  IS,  1921, 
returnable  September  26,  1921,  which  summons  and  a  copy 
of  plaintiff's  statement  were  served  upon  the  defendant  Sep- 
tember 16,  1921,  by  the  Sheriff  of  Dauphin  County. 

The  plaintiff's  statement  alleges  that  the  defendant,  by 
written  agreement  dated  March  23,  1920,  purchased  three 
barrels  pure  old  process  raw  linseed  oil,  at  $1.86  per  (7}4 
pounds)  gallon,  f.  o.  b.  cars  at  Buffalo,  N.  Y.,  shipment  to 
be  made  "July  1st,  to  December  30th,  1920."  The  plaintiff 
repeatedly  requested  the  defendant  to  give  shipping  direc- 
tions for  the  three  barrels  of  oil  but  received  none,  and  on 
or  about  November  30,  1920,  made  shipment  of  said  three 
barrels  of  oil  to  the  defendant  in  Steelton,  Pa.,  which  the 
defendant  refused  to  accept  up  to  December  30,  1920,  the 
date  mentioned  in  the  contract ;  that  at  the  time  of  the  breach 
of  the  contract  by  the  defendant  on  December  30,  1920,  the 
value  of  linseed  oil  had  greatly  declined  and  the  plaintiff  was 
obliged  to  sell  and  did  sell  the  said  raw  linseed  oil  for  89c 
per  (7^  pounds)   gallon,  which  said  price  was  the  market 
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price  at  the  time  of  the  breach  of  the  contract  by  the  defend- 
ant; and  that  the  plaintiff  therefore  sustained  a  loss  or  dam- 
age by  reason  of  defendant's  refusal  to  fulfill  the  said  con- 
tract and  accept  the  merchandise,  amounting  to  $144.86,  with 
legal  interest  from  December  30,  1920,  that  being  the  differ- 
ence between  the  contract  price  of  the  said  oil  and  the  market 
price  at  the  time  of  the  breach  of  the  contract. 

December  13,  1921,  on  motion  of  counsel  for  the  plaintiff — 
no  appearance  having  been  entered  by  the  defendant  and  no 
affidavit  of  defense  having  been  filed — ^judgment  was  entered 
in  favor  of  the  plaintiff  and  against  the  defendant  for  want  of 
an  affidavit  of  defense.  An  execution  was  issued  on  this  judg- 
ment January  10,  1922,  and  on  January  30,  1922,  the  petition 
of  the  defendant  was  presented  to  this  court  setting  forth  that 
a  judgment  was  entered  against  him  and  that  he  has  a  full, 
true  and  complete  defense  to  make  to  the  whole  of  plaintiiFs 
claim  and  judgment  entered  as  aforesaid,  but  is  prevented 
from  making  said  defense  by  reason  of  the  judgment  taken 
against  him  by  default.  It  is  further  alleged  in  said  petition, 
inter  alia,  that  immediately  after  said  summons  and  state- 
ment were  served  upon  the  petitioner,  he  met  George  L.  Reed, 
Esq.,  attorney  for  the  plaintiff,  in  a  trolley  car,  and  explained 
to  him  that  he  had  a  complete  defense  to  the  claim  for  the 
reason  that  the  merchandise  for  which  said  suit  was  brought 
had  been  shipped  to  Steelton  not  in  the  name  of  the  defend- 
ant, but  in  the  name  of  some  other  person,  and  the  Pennsyl- 
vania Railroad  officials  at  said  point  refused  to  deliver  the 
merchandise  to  him,  whereupon  the  said  George  L.  Reed 
promised  and  agreed  with  him  that  he  would  present  his  said 
defense  to  said  suit  to  his  client,  and  that  he  would  notify  the 
defendant  what  disposition  they  were  willing  to  make  of  the 
claim;  and  for  this  reason  the  defendant  failed  to  file  any 
affidavit  of  defense  because  he  relied  on  the  promise  of  the 
said  George  L.  Reed,  Esq.,  attorney  as  aforesaid,  that  he  would 
let  the  defendant  hear  from  him,  and  that  he  would  notify  the 
defendant  as  aforesaid,  and  that  the  defendant  would  have 
complied  with  the  law  had  he  not  received  this  information 
from  the  plaintiff's  attorney;  and  that  he  has  been  waiting 
ever  since  for  such  information  which  has  not  been  received. 

Upon  the  presentation  of  said  petition  a  rule  was  granted 
by  this  court  January  30th,  1922,  upon  the  plaintiff  to  show 
cause  why  the  judgment  so  entered  bv  default  should  not  be 
opened  and  that  all  proceedings  should  be  stayed  pending  said 
rule. 
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To  this  rule  the  plaintiff  filed  an  answer  denying  all  the 
material  allegations  contained  in  defendant's  petition.  The 
answer  admits  a  conference  with  the  defendant  by  Mr.  Reed, 
attorney  for  the  plaintiff,  prior  to  February  24,  1921.  Mr. 
Reed,  filing  the  answer  for  the  plaintiff,  further  states  that  he 
has  no  recollection  of  having  had  any  interview  with  the  de- 
fendant since  the  interview  which  took  place  in  a  trolley  car 
in  February,  1921,  and  he  further  avers  that  nothing  was  said 
by  him,  as  attorney  for  the  plaintiff,  which  the  defendant 
could  have  relied  on  to  excuse  the  defendant's  failure  to  ap- 
pear in  court  as  required  by  the  summons,  or  to  file  an  affidavit 
of  defense,  as  required  by  law.  He  further  denies  the  allega- 
tion of  the  promise  made  by  him  as  attorney  for  the  plaintiff, 
as  set  forth  in  the  petition  of  the  defendant,  and  avers  that 
there  was  no  communication  of  any  character  between  the 
plaintiff  and  the  defendant  since  the  date  of  the  entry  of  this 
suit,  except  a  letter  of  December  19,  1921,  written  by  him 
to  the  defendant  notifying  the  defendant  that  judgment  had 
been  entered  and  that  it  must  be  paid  promptly.  The  plaintiff 
further  suggests  in  his  answer  that  the  petition  upon  which 
the  rule  was  granted  does  not  sufficiently  aver  that  the  de- 
fendant has  any  legal  defense  to  plaintiff's  claim. 

The  defendant  has  not  filed  an  affidavit  of  defense  with 
his  petition  to  open  the  judgment,  and  therefor  we  do  not 
know  definitely  what  his  defense  is.  The  practice  of  filing 
an  affidavit  of  defense  with  the  petition  to  open  the  judgment 
was  followed  in  Harrisburg  Trust  Company,  etc.  vs  Mutual 
Life  Insurance  Co.  of  New  York,  24  Dauphin  County  Reporter 
166.  In  McBeth  vs  Googins,  68  Pittsburgh  Legal  Journal, 
382,  it  was  held  when  defendant  seeks  to  have  a  judgment, 
entered  in  default  of  an  affidavit  of  defense,  opened,  the  proper 
practice  is  to  present  an  affidavit  of  defense  with  his  petition 
to  show  that  he  has  a  full  and  complete  defense  to  the  whole 
of  plaintiff's  claim. 

"Applications  to  open  judgments  by  default  and  let  defend- 
ant into  a  defense  are  appeals  to  the  equitable  power  of  the 
court,  and  where  a  judgment  has  been  entered  for  want  of  an 
affidavit  of  defense  and  an  affidavit  is  thereafter  filed,  the  court 
will  not  open  the  judgment  if  it  appears  upon  an  inspection 
of  the  affidavit  that  it  is  insufficient  to  prevent  judgment:" 
American  Malting^  Co.  vs  Anthracite  Brewing  Co.,  250  Pa.  462. 

It  would  be  vam  to  make  the  rule  granted  in  this  case  abso- 
lute and  open  the  judgment  if  the  only  result  would  be  to 
enter  judgment  later  on  for  want  of  a  sufficient  affidavit  of 
defense,  or  at  the  trial  to  direct  judgment  to  be  entered  be- 
cause the  defendant  had  not  set  up  a  defense  which  should  go 


358  DAUPHIN  COUNTY  REPORTS  Vol.  25 

« 

Mann  Brothers  vs  Claude  £.  Brinser 

to  a  jury;  nor  is  it  equitable  to  open  a  judgment  where  the  de- 
fendant has  not  stated  a  defense  in  clear  and  unmistakable 
terms:  Noel  vs  Corporation  of  Royal  Elxchange  Assurance, 
76  Pa.  Superior  Court  Reports,  510;  in  this  case  there  was 
attached  to  the  petition  to  open  the  judgment  a  draft  of  an 
affidavit  of  defense  which  the  defendant  asked  leave  'to  file. 
It  would  have  been  of  great  assistance  to  the  court  in  the  case 
at  bar  had  the  well  established  practice  of  attaching  an  affi- 
davit of  defense  to  the  defendant's  petition  been  followed. 

The  courts  have  an  extensive  discretion  with  respect  to 
the  opening  of  judgments,  but  as  was  said  in  Woods  vs  Irvin, 
141  Pa.  278,  this  discretion  must  rest  on  a  foundation  of  com- 
petent evidence ;  Emademe  vs  Weadick,  69  Pa.  Superior  Court 
Reports,  369-372;  and  the  grounds  for  amending  or  striking 
off  a  judgment  ought  always  to  appear  of  record  that  the  court 
of  error  may  see  that  it  is  not  an  artbitrary  exercise  of  dis- 
cretion ;  King  vs  Brooks,  72  Pa.  363.  Courts  are  usually  liberal 
in  opening  judgments  for  want  of  an  appearance  where  a  good 
defense  or  excuse  is  disclosed.  There  is  no  limitation  to  the 
power  of  the  court  to  open  a  judgment  entered  by  default 
for  want  of  an  appearance;  Roth  vs  Pechin,  260  Pa.  450. 

The  defendant  having  failed  to  file  an  affidavit  of  defense 
with  the  petition  to  open  the  judgment,  and  depositions  hav- 
ing been  taken  on  his  part  and  on  the  part  of  counsel  for  the 
plaintiff,  we  will  now  proceed  to  examine  the  evidence  in 
order  to  ascertain  whether  it  shows  that  the  defendant  has  a 
valid  legal  defense  to  the  plaintiff's  claim,  and  whether  he  has 
shown  a  sufficient  reason  for  not  filing  an  affidavit  of  defense, 
as  required  by  law. 

"Where  a  purchaser  of  goods  under  a  contract  for  future 
delivery  of  the  same  to  his  own  town,  repudiates  the  contract 
without  cause  before  delivery,  and  the  seller  refuses  to  accept 
the  cancellation,  and  thereafter  ships  the  goods  to  the  pur- 
chaser who  refuses  to  accept  them,  and  the  goods  are  sold 
by  the  seller  in  the  nearest  available  market,  the  purchaser  is 
liable  for  the  loss  due  to  the  fall  in  the  market  during  the  time 
the  goods  were  in  transit,  the  delay  in  delivery  not  being  due 
to  the  seller.  It  was  the  seller's  right  to  stand  on  the  contract 
as  made,  and  it  was  for  the  purchaser,  who  breached  the  con- 
tract, to  set  up  a  variance  of  its  terms  in  respect  to  delay,  to 
the  other  party's  disadvantage :"  Barber  Milling  Co.  vs  Leicht- 
hammer  Baking  Co.,  273  Pa.  90. 

The  plaintiff's  case  at  bar  is  stronger  than  the  one  from 
which  we  have  quoted.  The  defendant  did  not  cancel  the 
order  for  the  oil  prior  to  its  shipment,  and  the  only  excuse 
we  can  gather  from  the  defendant's  petition  and  his  deposi- 
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tions  for  his  not  accepting  it  when  it  arrived  in  Steelton  on 
December  9,  1920,  was  that  it  was  not  shipped  to  him  in  his 
firm  name.  As  we  have  before  stated,  the  defense  must  ap- 
pear in  clear  and  unmistakable  terms.  We  are  not  advised 
either  in  defendant's  petition  or  in  his  testimony,  how  long 
the  oil  was  at  the  freight  office  of  the  Pennsylvania  Railroad 
Company  at  Steelton  before  defendant  was  notified  of  its 
presence;  nor  do  we  know  how  long  it  was  retained  after  de- 
fendant had  this  notice  before  the  Railroad  Company  was  in- 
structed to  deliver  the  oil  to  the  defendant.  The  defendant 
put  in  evidence  the  notice  of  the  receipt  of  the  oil  by  the  Penn- 
sylvania Railroad  Company  on  Dcember  9,  1920.  True,  the 
oil  arrived  in  the  name  of  C.  Bramser's  Son.  The  defendant 
could  have  called  the  freight  agent  of  the  Pennsylvania  Rail- 
road Company  at  Steelton  to  testify  when  the  oil  arrived  in 
Steelton,  when  the  notice  was  sent  to  the  defendant  which  was 
offered  in  evidence,  and  how  long  the  oil  was  held  before  the 
Railroad  Company  had  directions  to  deliver  it  to  the  defend- 
ant. Without  this  information  we  cannot  tell  whether  the 
defendant  has  a  defense  or  not.  The  defendant  claims  he  re- 
fused to  receive  the  oil  because  he  was  required  to  pay  about 
forty-eight  hours  demurrage  upon  it,  but  this,  we  do  not  think, 
constitutes  a  legal  defense ;  he  could  have  paid  the  demurrage 
and  deducted  it  from  the  purchase  price,  as  he  was  in  no  way 
responsible  for  said  demurrage.  We  think  the  defendant  has 
failed  to  show  either  in  his  petition  or  in  the  evidence  which 
he  has  produced  in  his  depositions  that  he  has  a  valid,  legal 
defense  to  the  plaintiff's  claim. 

We  come  next  to  consider  whether  the  defendant  has  pre- 
sented a  valid  legal  excuse  for  not  filing  an  affidavit  of  defense 
as  required  by  law;  and  again  we  must  examine  the  depositions 
taken  on  the  part  of  the  defendant  and  the  plaintiff  to  reach  a 
conclusion  upon  this  branch  of  the  defense.  In  analyzing  the 
testimony,  therefore,  it  becomes  important  to  consider  when 
the  interview  between  Attorney  Reed  and  the  defendant, 
Brinser,  occurred;  for  if  that  interview  took  place  prior  to 
the  bringing  of  the  suit  the  defendant  has  offered  no  excuse 
whatever  for  his  failure,  after  the  summons  and  copy  of  plaint- 
iff's statement  were  served  upon  him,  to  employ  counsel,  enter 
an  appearance,  and  file  his  affidavit  of  defense.  There  was 
only  one  interview  between  Attorney  Reed,  and  the  defendant, 
Brinser — (Depositions  of  Brinser  and  Zimmerman,  page  7)  : 

"Q.     You  had  only  one  conversation  with  Mr.  Reed? 
"A.    That  is  all." 
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When  did  that  conversation  occur?  In  answer  to  the  lead- 
ing question  of  Brinser's  counsel — (Deposition  page  3) : 
"After  you  were  sued  did  you  have  a  conversation  with  George 
L.  Reed,  Esq.,  attorney  for  the  plaintiff?",  the  defendant 
answered:  **I  did."  This  answer  standing  alone  might  lead 
us  to  believe  that  the  conversation  occurred  at  the  time  sug- 
gested by  the  question;  but  on  cross-examination,  in  answer 
to  a  question  of  Mr.  Earnest,  who  showed  the  defendant  a 
letter  from  Mann  Brothers,  dated  January  4,  1921,  addressed 
to  C.  L.  Brinser  and  Son,  and  being  asked  whether  or  not  he 
had  received  the  letter,  the  defendant  replied : 

"A.  I  think  I  did  receive  that  letter,  but  we  had  gone  over 
and  the  oil  was  turned  over  to  Malehorn  Brothers.  The  last 
or  the  beginning  of  January  we  went  over  for  the  oil  and  the 
oil  was  gone.  The  Railroad  Company  notified  us  that  the 
letter  came  that  they  were  to  turn  the  oil  over  to  us. 

**Q.     When  did  you  have  this  conversation  with  Mr.  Reed? 

"A.  A<ter  I  got  that.  I  don't  know  the  exact  time.  After 
I  got  that  notice  from  Mr.  Reed. 

**Q.     Which  notice  from  Mr.  Reed? 

"A.  The  first  notice  that  I  knew  he  had  anything  to  do  with 
the  case. 

*'Q.  Was  it  before  or  after  he  notified  you  that  he  had 
judgment  against  you? 

"A.  When  he  notified  me  he  had  a  claim  against  me.  I 
don't  know  the  exact  date  of  that. 

"Q.     Do  you  know  what  month  it  was? 

'*A.  No  I  don't.  I  don't  remember  that.  The  time  when 
I  got  Mr.  Reed's  letter  notifying  me  he  had  the  case  I  met  him 
on  the  Second  Street  car.    The  exact  time  I  cannot  tell. 

"Q.  Look  at  that  letter,  dated  February  12th,  in  which  Mr. 
Reed  demanded  payment  and  state  whether  or  not  that  is  the 
letter  you  refer  to. 

"A.     No,  I  got  a  letter  with  an  enclosure,  in  from  Mr.  Reed. 

"Q.     What  was  the  enclosure? 

"A.  I  think  it  was  enclosure  of  bill  and  claim  from  Mann 
Brothers.  I  would  have  to  look  that  up.  They  had  it  down  at 
the  store. 

"Q.     About  how  long  after  February  12th  was  it? 

"A.     I  don't  want  to  say  because  I  don't  know." 

It  will  be  observed  that  when  questioned  as  to  the  date  of 
the  interview  between  Mr.  Reed  and  Mr.  Brinser  (Deposi- 
tions of  Brinser,  page  6),  he  answers  with  perfect  frankness 
that  the  interview  occurred  after  he  knew  Mr.  Reed  had  the 
case  against  him;  he  does  not  remember  the  month  nor  the 
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date.    This  testimony  renders  nugatory  the  question  and  ans- 
wer we  have  just  referred  to. 

Referring  next  to  the  depositions  of  George  L.  Reed  we 
find  that  on  receipt  of  the  claim  of  the  plaintiff  against  the 
defendant,  on  February  12,  1921,  he  wrote  a  letter  to  C.  L. 
Brinser's  Son  at  136  North  Front  Street,  Steelton.  A  few 
days  after  that  and  before  February  24,  1921,  he  met  the  de- 
fendant on  a  trolley  car  on  the  Second  Street  line  in  the  City 
of  Harrisburg.  He  fixes  the  time  definitely  because  after  the 
interview,  and  on  February  24,  1921,  he  wrote  a  letter  to  Allen 
N.  McNab,  attorney  for  the  plaintiff,  at  Buffalo,  N.  Y.,  in 
which  he  says: 

•*Mr.  Brinser  absolutely  refuses  to  pay  and  his  statement  of 
the  transaction  differs  materially  from  yours.  He  says  that 
he  did  not  refuse  shipment  but  the  shipment  was  addressed 
to  the  wrong  party  and  was  the  shipment  which  was  delivered 
by  the  company  to  O.  E.  B.  Malehorn.  He  declines  to  pay 
because  delivery  was  not  made  in  accordance  with  the  con- 
tract." 

How  would  Mr.  Reed  have  had  this  information  except  he 
received  it  from  Mr.  Brinser. 

Referring  again  to  Mr.  Brinser's  testimony  (Depositions 
page  4),  we  find  he  says: 

"I  told  Mr.  Reed  that  we  had  received  his  communication 
with  respect  to  the  oil.  It  came  in  another  man's  name  and 
the  demurrage  had  accrued.  We  told  him  our  defense  and 
told  him  why  the  Railroad  Company  had  not  turned  it  over 
to  us." 

We  find,  therefore,  that  Mr.  Reed  received  this  information 
with  regard  to  Brinser's  defense  from  Brinser  himself;  this 
information  he  communicated  to  McNab  by  letter  February  24, 
1921.  Therefore  the  conversation  between  Reed  and  Brinser, 
which  is  in  controversy  here,  must  have  occurred  prior  to. Feb- 
ruary 24,  1921.  Reed  is  positive  about  it;  Brinser  is  not  sure, 
he  does  not  know,  he  cannot  remember. 

Counsel  for  defendant  relies  upon  Batzle  vs  Trumbower,  22 
Pa.  Superior  Court  Reports,  487,  as  authority  to  support  his 
contention  that  the  defendant  has  set  up  matters  in  extenua- 
tion of  his  failure  to  file  an  affidavit  of  defense.  A  careful 
study  of  this  case  fails  to  convince  us  that  it  has  any  con- 
trolling influence  upon  the  case  at  bar.  The  conversation 
between  the  husband  and  wife  after  the  suit  was  brought  was 
no\  controverted  by  her;  while  in  the  case  at  bar  Mr.  Reed 
has  shown  conclusively  that  the  conversation  between  himself 
brought. 


362  DAUPHIN  COUNTY  REPORTS  Vol.  23 

William  H.  Torr  vs  Harrisburg  Railways  Company 

It  being  perfectly  clear  to  us,  therefore,  that  the  conversa- 
tion betwen  Reed  and  Brinser  on  the  street  car — the  only 
conversation  they  ever  had  upon  the  subject — occurred  many 
months  before  the  suit  was  brought,  the  defendant  has  offered 
no  valid  legal  excuse  for  not  employing  counsel,  entering  an 
appearance  and  filing  an  affidavit  of  defense  within  the  time 
required  by  law,  and  it  not  appearing  to  us  that  the  defendant 
has  any  legal  defense  to  this  action,  therfore  the  rule  hereto- 
fore granted  to  show  cause  why  the  judgment  entered  in  this 
case  should  not  be  opened,  must  be  discharged.  Exception  to 
the  defendant. 


William  H.  Torr  vs  Harrisburg  Railways  Company. 

Negligence— Contributory  negligence— Judgment 
non  obstante  veredicto. 

In  an  action  of  trespass  for  damages  due  to  negligence,  the  court 
cannot  enter  judgment  for  defendant,  non  obstante  veredicto,  unless 
the  testimony  is  clear  and  every  inference  therefrom  shows  the  ab- 
sence of  negligence  on  the  one  hand  or  contributory  negligence  on 
the  other.  Where  there  is  no  substantial  conflict  in  the  evidence  or 
the  inferences  therefrom  the  qeustion  is  for  the  court. 

The  true  rule  seems  to  be  that  where  the  facts  are  simple,  and  the 
evidence  by  which  they  are  presented  is  involved  in  no  uncertainty, 
their  legal  value  is  for  the  court  to  determine;  but  where  the  evidence 
is  conflicting  or  the  facts  are  left  in  doubt,  the  conclusions  are  to  be 
drawn  by  the  jury. 

No  inference  of  negligence  can  be  drawn  from  the  indefinite  state- 
ments of  witnesses,  as  to  the  speed  of  a  car,  which  is  not  repelled  by 
the  fact  that  the  movements  of  the  car  were  under  such  complete 
control  that  it  was  stopped  at  once.  *?  \ 

The  fact  that  an  automobile  was  dragged  forty  to  forty-five  feet 
after  it  was  struck  by  a  street  car  may  be  corroborative  of  evidence 
of  excessive  speed. 

The  rule  is  inflexible  that  one  approaching  a  street  railway  must 
look  for  the  movement  of  the  cars  immediately  before  driving  on  the 
track. 

The  operator  of  a  truck  looked  for  the  movement  of  street  cars 
before  he  got  into  the  truck.  He  gave  a  glancing  look  back  after- 
wards and  then  allowed  ten  seconds  to  elapse  before  he  reached  the 
street  car  track.  He  did  not  continue  to  look  until  the  track  was 
reached  nor  did  he  look  after  getting  into  the  truck  in  a  way  that 
would  enable  him  to  see.  The  side  of  the  truck  was  struck  by  a 
street  car.  Held,  sustaining  motion  for  judgment  non  obstante  vere- 
dicto, that  the  operator  of  the  truck  was  guilty  of  contributory  negli- 
gence. 

Motion  for  judgment  non  obstante  veredicto.  C.  P.  Dau- 
phin County,  No.  1341  September  Term,  1920. 

Moe  Baturin  and  CJeo.  Kunkel,  for  plaintiff. 

Chas.  L.  Bailey,  Jr.,  and  Geo.  F.  Lumb,  for  defendant. 
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Hargest,  P.  J.,  July  10,  1922. 

This  case  resulted  in  a  verdict  for  the  plaintiff,  whereupon 
a  motion  was  made  for  judgment  notwithstanding  the  ver- 
dict, on  the  ground  that  there  was  no  evidence  of  the  de- 
fendant's negligence,  and  that  the  evidence  plainly  disclosed 
contributory  negligence  on  the  part  of  the  plaintiff's  driver 

The  plaintiff,  a  fruit  grower,  had  a  Ford  truck  which,  on 
the  day  of  the  injury  complained  of,  was  in  charge  of  Frank 
Brown,  who  was  making  deliveries  on  Front  Street,  Steel- 
ton.  He  stopped  in  the  middle  of  a  block,  and  having  trans- 
acted his  business  there,  returned  to  his  truck,  which  was 
headed  west,  toward  Harrisburg,  started  his  engine,  went  to 
the  right  side  of  the  truck,  and  looked  back  about  three  blocks, 
but  saw  nothing  approaching.  He  then  got  into  his  car, 
looked  around  the  side  of  his  truck,  seeing  about  half  a  block 
in  the  rear.  His  testimony  is :  "I  started  on  low, — it  took  me 
about  ten  or  twelve  seconds  until  I  got  started, — and  until 
that  time  why  the  trolley  had  struck  me."  (Testimony,  page 
4).  "Then  I  got  in  the  truck  and  glanced  back  again- to  make 
sure  that  everything  was  clear  back  of  me  and  forward,  and  I 
got  in  the  car  and  pulled  out  to  the  left  to  avoid  hitting  this 
car  on  the  right  side  of  the  track  which  was  setting  in  front 
of  me"  (page  5).  "About  ten  or  twelve  seconds  we  took  to 
start  on  low  before  you  could  get  on"  (page  9).  "I  mean  ten 
or  twelve  seconds  with  starting,  then  as  I  got  into  the  truck 
when  I  started  to  go  into  the  truck  and  push  my  lever  for- 
ward and  put  it  on  low  and  started  out  on  low  and  then  come 
back  to  high,  I  estimated  it  took  me  about  ten  or  twelve 
seconds  to  get  that  far  before  the  trolley  car  hit  me"  (page 
10).  "I  will  say  eight,  or  nine,  or  ten  or  twelve  seconds  any- 
way from  the  time  I  started  from  the  curb  until  the  trolley 
car  hit  me"  (page  12).  When  asked  why  he  could  see  only 
a  half  block  when  he  got  into  his  car  and  looked  back,  he 
testified :  "That  is  all  I  looked  back,  a  half  block.  *  *  * 
Q.  Tell  us  why.  A.  Well,  when  you  look  around  this  way 
you  do  not  look  direct  straight,  you  look  down"     (page  13). 

In  order  to  avoid  an  automobile  standing  directly  in  front  of 
him  he  turned  out  toward  the  center  of  the  street  so  close  to 
the  street  car  track  that  the  car  "side  swiped"  him  and,  as  he 
testified,  dragged  his  truck  40  or  45  feet.  He  did  not  see  the 
car  until  it  struck  him.  There  was  nothing  on  the  street  to 
prevent  his  seeing  the  car.  One  witness  testified  that  the  car 
"was  going  pretty  fast  between  the  streets  *  *  little 
faster  than  he  should  have  went"  (page  15).  "It  was  just 
tearing  ahead       *       *       *       yQ^  ^jjj  ^ot  have  very  much 
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time  to  see  it  the  way  he  was  coming,  he  just  crashed  into 
him"  (page  17).  *1  seen  the  trolley  car  coming,  I  did  not 
know  it  was  going  to  strike  him  until  I  heard  a  crash"  (page 
18).  The  plamtiff 's  truck  hit  the  automobile  which  was  stand- 
ing in  front  and  pushed  it  against  the  iron  posts  supporting  a 
porch,  knocked  the  iron  posts  down  and  the  porch  fell  in. 

DISCUSSION. 

The  only  negligence  alleged  is  the  excessive  speed  of  the 
street  car,  and  the  questions  presented  are:  (1)  whether  there 
was  sufficient  evidence  of  negligence  to  go  to  the  jury,  and 
(2)  whether  the  Court  can  say  as  matter  of  law  that  the  plaint- 
iff's driver  was  guilty  of  contributory  negligence. 

We  cannot  enter  judgment  for  the  defendant  on  the  ground 
that  there  was  no  negligence,  or  on  the  ground  that  the  plaint- 
iff's agent  was  guilty  of  contributory  negligence,  unless  the 
testimony  is  clear  and  every  inference  therefrom  shows  the  ab- 
sence of  negligence  on  the  one  hand,  or  contributory  negli- 
gence on  the  other.  Where  there  is  no  substantial  conflict 
in  the  evidence  or  the  inferences  drawn  therefrom,  the  ques- 
tion is  one  for  the  Court:  Wolf  vs  Phila.  Rapid  Transit  Co., 
252  Pa.  448,  450. 

The  true  rule  seems  to  be  "that  where  the  facts  are  simple 
and  the  evidence  by  which  they  are  presented  is  involved  m 
no  uncertainty,  their  legal  value  is  for  the  Court  to  determine; 
but  where  the  evidence  is  conflicting  or  the  facts  are  left  in 
doubt,  the  conclusions  are  to  be  drawn  by  the  jury".  David- 
son vs  Lake  Shore  &  Mich.  So.  Ry.  Co.,  171  Pa.  522;  Howett 
vs  Phila.,  Wil.  &  Bait.  R.  R.  Co.,  166  Pa.  607;  Coolbroth  vs 
Penna.  R.  R.  Co.,  209  Pa.  433. 

(1)  The  question  of  the  defendant's  negligence  in  operat- 
ing the  car  at  an  excessive  rate  of  speed  depends  almost  ex- 
clusively on  the  testimony  of  a  witness  who  said  that  the  car 
was  "going  pretty  fast  between  the  streets",  "just  came  tear- 
ing ahead"  and  "you  did  not  have  very  much  time  to  see  it  the 
way  he  was  coming,  he  just  crashed  into  him." 

In  Moss  vs  Phila.  Tract.  Co.,  180  Pa.  389,  the  evidence  of 
speed  consisted  of  statements  that  the  car  was  "coming  at  a 
pretty  full  rate",  "going  unusually  fast"  and  "almost  as  fast 
as  it  could".  Even  in  this  case  two  witnesses  undertook  to 
state  how  many  miles  per  hour  it  was  going,  but  admitted  on 
cross  examination  that  their  estimates  were  the  merest  con- 
jectures. The  Court  below  entered  a  compulsory  non  suit 
which  it  subsequently  refused  to  take  off.  The  Supreme  Court 
in  affirming  the  judgment,  said  (page  391) :  "No  inference  of 
negligence  can  be  drawn   from  the  indefinite  statements  of 
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witnesses  as  to  the  speed  of  the  car  which  is  not  repelled  by 
the  fact  that  the  movements  of  the  car  were  under  such  com- 
plete control  that  it  was  stopped  at  once." 

In  Yingst  vs  Leb.  etc.,  Ry.  Co.,  167  Pa.  438,  the  evidence 
was  that  the  car  "came  at  full  headway";  that  "they  were 
running  pretty  fast",  "they  came  swiftly  past  us".  There  was 
no  evidence  of  the  actual  speed  of  the  car  or  that  it  was  greater 
than  was  allowable.  It  was  held  that  the  testimony  was  in- 
sufficient to  establish  negligence  on  the  part  of  the  defendant 
and  that  a  non  suit  should  have  been  entered. 

In  Moses  vs  N.  W.  Penna.  Ry.  Co.,  258  Pa.  537,  the  testi- 
mony that  the  car  was  going  pretty  fast  and  ran  78  feet  after 
the  collision,  was  held  not  sufficient  to  take  the  case  to  the 
jury  and  in  Gordon  vs  Phila.  R.  T.  Co.,  264  Pa.  461,  the  Su- 
preme Court  held  that  the  testimony  that  the  car  was  running 
very  fast  was  not  sufficient  to  sustain  the  charge  of  negli- 
gence. 

In  Wolf  vs  Phila.  R.  T.  Co.,  252  Pa.  448,  it  is  held:  "The 
suggestion  that  the  car  in  question  was  running  at  reckless 
speed  is  rebutted  by  the  fact  that  it  stopped  within  10  feet 
after  the  accident;  Moss  et  ux  vs  Phila.  Tract.  Co.,  180  Pa. 
389".  From  these  authorities  it  is  apparent  that  the  evidence 
that  the  car  was  "going  pretty  fast"  and  even  "that  it  just 
came  tearing  ahead"  would  be  insufficient  to  establish  negli- 
gence if  there  were  nothing  else  in  the  case.  But  the  plain- 
tiff's driver  testified  that  his  machine  was  dra.e^ged  40  to  45 
feet.  If,  as  is  held  in  Wolf  vs  Phila.  R.  T.  Co.,  supra,  and 
Moss  vs  Phila.  Tract.  Co.,  supra,  that  the  fact  that  the  car 
stopped  almost  immediately  after  the  accident,  rebuts  the 
suggestion  that  the  car  was  running  at  reckless  speed,  it  fol- 
lows that  if  an  automobile  is  dragged  40  to  45  feet,  it  may 
be  corroborative  of  the  evidence  as  to  excessive  speed.  In 
view  of  this  evidence  and  in  the  light  of  these  authorities,  we 
cannot  say  that  there  was  no  evidence  to  go  to  the  jury  upon 
the  question  of  the  defendant's  negligent  operation  of  the  car. 

(2)  Whether  the  driver  was  guilty  of  contributory  negli- 
gence, presents  an  entirely  diflferent  question. 

Ten  seconds  elapsed  between  the  time  when  the  plaintiff's 
driver  looked  back  and  when  he  was  struck.  A  street  car 
going  eighteen  miles  an  hour  would  travel  264  feet  in  ten 
seconds,  which  would  be  less  than  one-half  of  a  city  block. 
We  cannot  say  that  eighteen  miles  an  hour  would  be  an 
excessive  speed.  The  automobile  was  in  the  middle  of  the 
block  and  the  stret  car  had  a  clear  track.  The  street  car 
may  have  been  running  rapidly.  As  is  said  in  McKee  vs 
Tract.  Co.,  211  Pa.  47,  49:  "It  is  intended  that  electric  street 
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cars  should  run  rapidly.  The  use  of  electricty  as  a  motive 
power  by  street  railway  companies  has  increased  the  danger 
to  all  persons  using  city  streets  and  of  this  danger  they  must 
take  notice.  'Rapidity  of  transit  is  no  longer  a  mere  conven- 
ience to  the  traveller,  it  has  become  a  matter  of  vital  interest 
to  the  general  business  of  the  community'.  Thane  vs  Tract. 
Co.,  191  Pa.  249." 

The  plaintiff's  driver  looked  around.  He  did  not  look 
straight  back  but  looked  down  so  that  he  saw  only  half  a 
block.  If  he  looked  straight  back  he  could  have  seen  several 
blocks. 

In  Darwood  vs  Tract.  Co.,  189  Pa.  592,  the  driver's  vision 
was  obstructed  by  an  awning  when  he  came  to  the  house  line. 
He  admitted  that  "if  he  had  stooped  down  low  enough  he 
could  have  seen  up  the  street  at  the  house  line  and  had  a  view 
of  the  street,  and  of  course  would  have  seen  the  car  at  a  much 
further  distance  off  than  he  did.  He  said  he  could  have 
stooped  down  in  the  wagon,  that  it  was  a  possible  thing  to 
do,  but  he  didn't  do  it."  Of  this  testimony  the  Supreme  Court 
said :  "The  evidence  of  plaintiff's  contributory  negligence  was 
such  that  a  verdict  in  the  plaintiff's  favor  was  unwarranted, 
and,  if  found,  could  not  have  been  sustained". 

In  Ehrisman  vs  Harisburg  Railways  Co.,  ISO  Pa.  180,  186, 
it  is  said :  "It  very  rarely,  if  it  ever,  happens  that  the  street 
is  so  obstructed  that  the  car  may  not  be  seen  as  the  citizen 
approaches  the  track.  It  is  his  duty  to  look  at  that  point,  and 
if  there  is  any  obstruction,  to  listen,  and  his  neglect  to  do  so 
is  negligence  per  se.  This  is  an  unbending  rule  to  be  ob- 
served at  all  times  and  under  all  circumstances.  In  the  case 
of  steam  railroads,  a  question  sometimes  arises  as  to  the  proper 
place  to  stop,  look  and  listen.  Where  there  is  a  fair  doubt 
upon  this  question,  we  have  held  that  it  must  be  submitted 
to  a  jury.  No  such  case  arises  in  the  case  of  city  railroads.  If 
the  citizen  looks  just  before  he  crosses,  he  avoids  all  danger 
of  accident." 

In  Keenan  vs  Tract.  Co.,  202  Pa.  107,  the  driver  climbed  out 
on  to  the  singletree  of  the  wagon  far  enough  to  get  clear  of 
the  curtains  and  looked  down  the  road.  After  he  had  so 
looked  and  there  was  no  car  in  sight  he  climbed  back  into  his 
wagon,  took  up  his  lines,  walked  his  horse  out  of  the  premises 
and  did  not  see  the  car  until  he  was  in  the  center  of  the  track 
and  his  wagon  was  struck.  The  driver's  conduct  in  the  case 
just  cited  is  very  similar  to  that  under  review.  In  this  case 
the  operator  of  the  automobile  looked  before  he  got  into  the 
car  and  then  gave  a  glancing  look  after  he  got  into  the  car 
and  then  allowed  ten  seconds  to  elapse  before  he  reached  the 
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track.  He  did  not  continue  to  look  until  the  track  was  reached, 
nor  did  he  look  after  getting  into  the  car  in  a  way  that  would 
enable  him  to  see.  Of  this  conduct  the  Supreme  Co<»rt  said, 
in  the  case  just  cited,  (page  109)  :  "But  his  misfortune  is  that 
he  was  careful  but  for  an  instant,  when  he  should  have  con- 
tinued to  be  watchful  until  the  track,  the  real  point  of  danger, 
was  reached." 

The  rule  is  inflexible  that  one  approaching  a  street  rail- 
way must  look  for  the  movement  of  the  cars  immediately 
before  driving  on  the  track.  Moses  vs  Northwestern  Ry.  Cc*., 
258  Pa.  537.  In  the  case  just  cited  it  is  said  (page  540) :  "The 
deceased  had  a  clear  and  unobstructed  view  to  the  south  for 
a  quarter  of  a  mile  and  by  a  glance  in  that  direction  a?  the 
horse  neared  the  crossing,  he  would  have  seen  the  approach 
ing  car,  which  was  so  near  that  he  was  struck  by  it  before 
he  had  gone  15  feet.  The  result  indicates  that  he  thoughtlessly 
committed  himself  to  the  act  of  crossing  the  track  without 
any  effort  to  ascertain  the  movement  of  cars  thereon".  On 
page  541 :  "The  top  over  the  driver's  seat  did  not  excuse  his 
failure  to  look,  and  as  the  horse  and  wagon  turned  to  the 
west  he  could  have  looked  south  and  it  was  his  duty  to  'lo  so, 
even  if  he  had  to  lean  forward  in  his  seat". 

The  situation  created  in  this  case  by  the  failure  of  the  plain- 
tiff's driver  either  to  continue  to  look  until  the  front  of  his 
machine  came  to  the  track  or  to  look  immediately  before  he 
got  to  that  point  is  that  he  appeared  suddenly  and  unexpected- 
ly to  the  motorman,  so  that  a  collision  was  unavoidable.  Of 
such  a  situation  it  is  said,  in  Funk  vs  Tract.  Co.,  175  Pa.  559, 
563 :  "It  was  not  the  speed  of  the  car  that  caused  the  injury, 
but  the  sudden  and  unexpected  act  of  the  plaintiff  in  running 
against  the  car  or  immediately  in  front  of  the  car,  if  such  was 
the  fact,  that  occasioned  the  accident.  There  was  no  oppor- 
tunity to  guard  against  it,  and  hence  no  breach  of  duty  in 
not  doing  so.  The  car  was  in  full  sight  as  the  plaintiff  ran 
towards  it." 

In  the  light  of  all  these  authorities  we  conclude  that  the 
plaintiff's  evidence  and  every  inference  to  be  drawn  therefrom 
shows  that  his  driver  did  not  perform  the  imperative  duty 
which  the  law  required,  and  that  therefore  he  was  guilty  of 
contributory  negligence. 

For  these  reasons  judgment  for  the  defendant  non  obstante 
veredicto  is  hereby  directed  to  be  entered  at  the  costs  of  the 
plaintiff.    Exception  to  the  plaintiff. 
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Catharine  Killian  Sieber  vs  Russ  Bros.  Ice  Cream  Co. 
Negligence — Statement — Evidence— Nonsuit 

In  an  action  by  a  widow  to  recover  damages  for  the  death  of  her 
husband  who  was  killed  by  an  auto  truck,  a  compulsory  nonsuit  is 
properly  entered  when  it  is  neither  averred  in  the  statement  nor  prov- 
ed at  the  trial  that  at  the  time  of  the  accident  the  truck  was  operated 
in  the  business  of  the  defendant  in  the  action  and  although  averred 
in  the  statement  there  was  no  proof  that  the  truck  was  operated  by 
defendant's  servants,  agents  or  employees. 

Motion  to  take  off  nonsuit.  C.  P.  Dauphin  County,  No.  491 
January  Term  1921. 

William  J.  Wilcox,  for  plaintiff. 

John  R.  Geyer  and  Beidleman  &  Hull,  for  defendants. 

Wickersham,  J.,  July  10,  1922. 

The  plaintiff  in  this  action  seeks  to  recover  damages  from 
the  defendant  for  an  injury  to  her  husband  resulting  in  his 
death,  caused,  as  she  claims,  by  the  negligence  of  the  serv- 
ants of  the  defendant.  It  appears  from  the  evidence  that  the 
husband  of  the  plaintiff  was  struck  by  an  auto  truck  owned  by 
the  defendant  company  on  the  night  of  November  16,  1920,  on 
Market  Square,  in  the  City  of  Harrisburg,  resulting  in  his 
injury  and  death. 

The  plaintiff  offered  in  evidence  the  third  paragraph  of  her 
statement  of  claim  which  provides:  **The  defendant,  on  or 
about  November  16,  1920,  owned  and  operated  an  automo- 
bile truck  which  at  about  7.45  in  the  e\ening  of  that  day,  by 
its  servants,  agents  and  employees,  it  did  drive  or  run  in  a 
negligent  and  careless  manner,  upon  North  Second  Street, 
in  Market  Square,  in  the  City  of  Harrisburg,  Dauphin  County, 
Pennsylvania."  The  plaintiff  also  offered  in  evidence  the  reply 
to  said  third  paragraph  found  in  the  affidavit  of  defense  of  the 
defendant,  which  reads  as  follows:  "The  averments  of  the 
third  paragraph  of  the  plaintiff's  statement  are  denied.  The 
defendant  admits  that  it  owned  the  truck  in  question  but 
denies  that  at  the  time  of  the  doing  of  the  things  complained 
of  that  the  truck  was  in  its  possession  or  was  operated  by  its 
servants,  agents  and  employees,  and  denies  all  the  other  aver- 
ments therein  contained." 

The  plaintiff  then  proceeded  to  prove  the  accident  which 
resulted  in  the  death  of  her  husband  and  rested,  whereupon 
the  defendant  moved  for  a  compulsory  non-suit  for  the  reason 
that  "there  is  not  only  no  averment  in  the  statement  of  the 
fact  that  at  the  time  of  the  injury  to  Mr.  Seiber  the  truck 
was  being  operated  on  the  business  of  the  defendant  in  this 
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action . .  it  it  not  only  not  averred  in  the  statement,  but  there 
has  been  no  evidence  from  which  the  jury  could  be  permitted 
to  infer  that  the  truck  was  being  operated  in  and  upon  the 
business  of  the  defendant  company.  The  averment  in  the 
statement  is  that  it  was  being  operated  by  its  servants,  agents, 
or  employees.  The  fact  of  the  ownership  of  the  truck  under 
pleadings  is  admitted.  The  fact  of  the  operation  by  an  em- 
ployee, an  agent  or  servant,  has  not  been  proved  at  all.  The 
only  thing  we  have  in  the  case  is  the  ownership  of  the  truck. 
You  do  not  have  any  proof  on  the  part  of  the  plaintiff  as  to 
who  was  operating,  or  that  it  was  operated  by  a  servant,  agent 
or  employee;  you  do  not  have  an  averment  in  the  statement 
that  it  was  being  operated  on  the  business  of  the  defendant 
company,  and  if  such  evidence  were  offered,  we  would  think, 
under  this  declaration,  they  could  not  prove  it  by  reason  of 
the  fact  that  it  is  not  alleged."  After  commenting  upon  the 
first  and  third  reasons  alleged  for  a  compulsory  non-suit,  we 
said:  "While  we  think  that  it  is  not  fatal  to  the  plaintiff's 
statement  that  the  agency  of  the  operator  should  be  alleged 
in  the  plaintiff's  statement,  yet  good  pleading  dictates,  in  ad- 
dition to  an  averment  of  agency,  a  further  allegation  that 
the  agent  was  as  a  matter  of  fact  acting  within  the  scope 
of  hi^  employment  at  the  time  of  the  accident.  An  unbroken 
line  of  decisions  holds  that  in  an  action  to  recover  damages  for 
injuries  resulting  from  an  automobile  accident  it  is  necessary 
for  the  plaintiff  to  prove  in  some  adequate  manner  not  only 
that  the  defendant  was  the  owner  of  the  car  and  the  driver 
was  his  servant,  but  that  said  servant  was  at  the  time  en- 
gaged in  the  master's  business.  The  plaintiff  having  failed 
to  prove  either  that  the  truck  of  the  defendant  was  being  op- 
erated by  its  servants,  or  that  if  operated  by  the  servants  of 
the  defendant  company  they  were  upon  the  business  of  the 
employer  and  were  acting  within  the  scope  of  their  employ- 
ment, we  think  the  motion  for  a  compulsory  non-suit  must 
be  allowed,  with  permission  to  the  plaintiff  to  move  to  strike 
off  the  non-suit." 

This  case  now  comes  before  us  for  consideration  upon  the 
motion  of  the  plaintiff  to  strike  off  the  compulsory  non-suit. 
We  have  given  most  careful  attention  to  the  very  learned  and 
able  brief  prepared  by  plaintiff's  counsel,  in  which  it  appears 
that  he  rests  his  case  entirely  upon  the  authority  of  Holz- 
heimer  vs  Lit  Bros.,  262  Pa.  150.  We  do  not  find  anything 
in  that  decision  or  in  the  brief  of  counsel  for  plaintiff  or  in 
the  oral  argument  which  moves  us  to  modify  our  decision  at 
the  trial  of  this  case  in  granting  a  compulsory  non-suit  on 
motion  of  counsel  for  the  defendant.    We  think  the  decision 
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in  Holzheimer  vs  Lit  Bros.,  must  be  confined  to  the  facts 
proven  in  that  case  for  the  reason  that  in  Fargo  vs  Caskey, 
272  Pa.  573,  it  v^as  held : 

**In  an  action  to  recover  damages  for  injuries  resulting  from 
an  automobile  accident,  it  is  necessary  for  the  plaintiff  to 
prove  in  some  adequate  manner,  not  only  that  the  defendant 
was  the  owner  of  the  car  and  the  driver  his  servant,  but  that 
such  servant  was,  at  the  time,  engaged  in  his  master's  busi- 
ness." 

Nor  is  there  anything  novel  in  this  later  decision.  It  has 
simply  followed  other  well  considered  decisions  of  the  Su- 
preme Court  beginning  with  Lotz  vs  Hanlon,  217  Pa.  339; 
Scheel  vs  Shaw,  252  Pa.  451,  in  which  it  was  held  the  test 
of  liability  is  whether  the  servant  at  the  time  of  plaintiff's 
injury  was  acting  within  the  scope  of  his  authority  in  further- 
ance of  his  master's  business ;  Solomon  vs  Commonwealth 
Trust  Companv  of  Pittsburgh,  et  al.,  256  Pa.  55;  Luckett  vs 
Reighard,  248  Pa.  24;  Beatty  vs  Firestone  T.  &  R.  Co.,  263 
Pa.  274;  and  Marklc  vs  Perot,  273  Pa.  4.  We  find  the  same 
ruling  the  Superior  Court  in  Kunkle  vs  Thompson,  67  Pa.  Sup. 
37;  Blaker  vs  Philadelphia  Electric  Co.,  60  Pa.  Superior  Court 
Reports,  page  56..  We  also  find  the  case  of  Lotz  vs  Hanlon, 
supra,  quoted  with  approval  by  the  United  States  Circuit  Court 
of  Appeals  in  Dennison  vs  McNorton,  228  Fed.  page  404. 

After  carefully  considering  the  evidence  offered  by  the 
plaintiff  at  the  ti*ial  of  this  action,  and  the  decisions  which 
we  have  above  quoted,  we  are  of  the  opinion  that  the  court 
committed  no  error  in  granting  the  compulsory  non-suit,  and 
the  motion  to  take  off  the  non-suit  is  therefore  over-ruled. 
Exception  to  plaintiff. 

o 

In  the  Matter  of  the  Application  To  Set  Aside  and  Declare 
Void  Nomination  Petitions  of  George  S.  Graham  As  a  Can- 
didate for  the  Office  of  Representative  in  Congress  for  the 
Second  Congressional  District  of  Pennsylvania 

Nomination  of  candidates-^Residence. 

A  man  may  live  in  a  hotel  and  be  an  inhabitant  of  the  place  where 
the  hotel  is  located,  even  though  he  has  a  summer  home  elsewhere 
in  which  he  or  his  family  spends   a  large  portion  of  the  year. 

The  fact  that  a  candidate  for  oflfice  in  Pennsylvania  gave  a  town 
in  another  state  as  his  residence,  for  the  purpose  of  registering  an 
automobile  in  that  state,  throws  no  light  upon  his  intention  to  make 
the  town  so  given  his  permanent  home. 

Objections  to  nomination  petition.  C.  P.  Dauphin  County, 
No.  245  March  Term  1922. 
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Theodore  Stem  and  M.  E.  Stroup,  for  objector. 

Joseph  Gilfillan,  E.  E.  Beidleman  and  James  Gay  Gordon, 
for  respondent. 

Hargest,  P.  J.,  April  22,  1922. 

Objections  were  filed  by  Isadore  Stern,  a  qualified  elector 
of  the  Second  Congressional  District,  to  the  petitions  to  have 
the  name  of  George  S.  Graham  printed  on  the  official  ballot 
as  a  candidate  at  the  primary  election,  for  the  office  of  Repre- 
sentative from  that  District.  It  is  averred  that  the  said  nomi- 
nating petitions  show  material  defects,  .and  the  affidavits  of 
the  said  George  S.  Graham  are  materially  defective  because 
they  state  that  his  residence  is  St.  James  Hotel  Annex,  13th 
and  Walnut  Streets,  in  the  city  of  Philadelphia,  whereas  he 
^s  in  fact  and  has  been  for  some  years  past,  a  bona  fide  resi- 
dent of  the  State  of  New  York,  having  his  permanent  place 
of  abode  with  his  family  at  or  in  the  vicinty  of  53d  Street  near 
Fifth  Avenue,  in  the  city  of  New  York,  and  at  Islip,  Long 
Island,  in  said  State,  and  therefore  the  said  George  S.  Graham 
is  not  eligible  as  a  candidate  for  said  nomination. 

FACTS. 

The  evidence  shows,  and  we  find  the  facts  to  be,  that  George 
S.  Graham  was  born  in  the  city  of  Philadelphia;  that  he  was 
for  three  years  a  Select  Councilman  from  the  28th  Ward  of 
that  city;  that  for  eighteen  years  he  was  District  Attorney, 
relinquishing  that  office  in  1898;  that  since  1913  he  has  been 
the  Representative  in  Congress  from  the  Second  Congressional 
District,  having  been  elected  five  successive  times.  He  lived 
for  some  years  at  1718  Spruce  Street,  Philadelphia,  subse- 
quently at  the  Bellvue-Stratford  Hotel,  then  at  the  Ritz-Carl- 
ton  Hotel,  and  since  1918  has  had  an  apartment  at  the  St. 
James  Hotel  Annex,  13th  and  Walnut  Streets,  in  said  city,  in 
which  apartment  practically  all  of  the  furniture  except  books, 
belong  to  the  hotel  company.  He  had  a  lease  by  the  year  for 
his  apartments  both  at  the  Bellevue-Stratford  and  the  St. 
James  Hotels.  He  also  had  a  summer  home  at  Bryn  Mawr, 
Pennsylvania,  and  after  selling  it  some  years  ago,  purchased 
a  summer  home  at  Islip,  Long  Island.  His  immediate  familv, 
now  dependent  upon  him,  consists  of  his  wife  and  one  daugh- 
ter. He  had  a  temporary  residence,  some  years  ago,  in  an 
apartment  house  owned  by  his  wife  at  35  West  52d  Street,  in 
the  city  of  New  York.  He  was  taken  quite  ill  in  1920  and 
was  confined  to  bed  in  the  St.  James  Hotel  Annex  and,  subse- 
ouently.  at  Islip,  for  a  number  of  weeks.  He  afterward  injured 
his  kneecap  by  a  fall  and  went  to  Augusta,  Ga.,  to  recuperate. 
His  wife  and  daughter  accompanied  him  and  after  their  re- 
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turn  from  Georgia,  the  latter  part  of  1920  or  the  beginning  of 
1921,  they  went  abroad  and  remained  until  April  1^1.  They 
returned  to  Islip,  and  in  January  of  this  year  his  family  went 
upon  a  Mediterranean  cruise  and  are  now  abroad.  Mr.  Gra- 
ham has  been  a  practicing  lawyer  in  Philadelphia  since  his 
admission  to  the  bar,  and  is  a  member  of  the  firm  of  Graham 
&  Gilfillian,  which  occupies  one  entire  floor  and  part  of  another 
in  the  West  End  Trust  Building  in  that  city.  He  spends,  on 
an  average,  three  or  four  days  in  Washington  attending  the 
sessions  of  Congress,  and  three  or  four  evenings  and  nights 
in  Philadelphia,  looking  after  his  professional  business.  He 
is  also  a  member  of  the  law  firm  of  Graham,  McMahon,  Buell 
&  Knox,  located  in  New  York  City.  It  is  his  habit  to  spend 
Saturday  afternoon  and  Sunday  at  Islip  and  Monday  morning 
in  his  New  York  office.  He  has  kept  his  Islip  home  open 
for  his  own  convenience  during  the  last  winter.  He  owns  two 
automobiles,  and  in  registering  them  in  the  State  of  New  York 
gave  Islip  as  his  residence.  He  has  always  voted  in  Phila- 
delphia, and  is  now  a  registered  voter  in  the  8th  Division  of 
the  8th  Ward  in  the  Second  Congressional  District.  He  pays 
his  personal  property  tax  and  Federal  income  tax  in  the  city 
of  Philadelphia,  and  pays  an  income  tax  in  the  State  of  New 
York  as  a  nonresident.  He  testified  that  they  occupied  the 
house  in  New  York  temporarily,  on  account  of  his  business 
duties,  to  avoid  stopping  at  hotels,  and  that  his  country  place 
in  Long  Island  is  also  a  temporary  abode;  that  his  permanent 
residence  is,  as  it  always  has  been,  in  Philadelphia ;  that  he  has 
not  changed,  and  has  no  intention  of  changing  that  residence ; 
that  his  wife  and  daughter  have  not  been  in  Philadelphia  fre- 
quently within  the  last  two  years,  for  the  reasons  above  stated. 

DISCUSSION. 

Secton  2,  Article  I  of  the  Constitution  of  the  United  States 
provides : 

"No  person  shall  be  a  Representative  *  *  *  ^ho 
shall  not,  when  elected,  be  an  inhabitant  of  that  State  in 
which  he  shall  be  chosen." 

The  question  before  us  is  whether  George  S.  Graham  is  an 
inhabitant  of  the  State  of  Pennsylvania.  The  word  "inhabi- 
tant" is  ordinarily  used  to  indicate  a  person  with  a  fixed 
domicile  or  liegal  residence  and  an  "inhabitant",  therefore,  is 
one  who  has  an  established  residence  at  a  given  place :  Bechtel 
vs  Bechtel,  101  Minn.  511,  112  N,  W.  883,  884.  Perhaps  the 
best  definition  is  that  of  Chief  Justice  Shaw,  in  Lyman  vs 
Fiske,  17  Pick.  231,  28  Am.  Dec.  293: 
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"It  is  difficult  to  give  an  exact  definition  of  habitancy.  In 
general  terms,  one  may  be  designated  as  an  inhabitant  of  that 
place,  which  constitutes  the  principal  seat  of  his  residence,  of 
his  business,  pursuits,  connections,  attachments,  and  of  his 
political  and  municipal  relations.  It  is  manifest,  therefore, 
that  it  embraces  the  fact  of  residence  at  a  place,  with  the  in- 
tent to  regard  it  and  make  it  his  home.  The  act  and  intent 
must  concur,  and  the  intent  may  be  inferred  from  declarations 
and  conduct.  It  is  often  a  question  of  great  difficulty,  depend- 
ing upon  minute  and  complicated  circumstances,  leaving  the 
question  in  so  much  doubt,  that  a  slight  circumstance  may 
turn  the  balance.  In  such  a  case,  the  mere  declaration  of  the 
party,  made  in  good  faith,  of  his  election  to  make  the  one  place 
rather  than  the  other,  his  home,  would  be  sufficient  to  turn  the 
scale."  Phillips  vs  City  of  Boston,  183  Mass.  314,  69  N.  E. 
250,251. 

The  modern  changing  and  complicated  conditions  of  busi- 
ness and  family  life,  make  the  application  of  general  rules 
difficult:  Agassiz  vs  Trefry,  260  Fed.  226,  230. 

In  Mitchell  vs  United  States,  88  U.  S.  350,  353,  it  is  said: 

"A  domicile  once  acquired  is  presumed  to  continue  until  it 
is  shown  to  have  been  changed.  Where  a  change  of  domicile 
is  alleged,  the  burden  of  proving  it  rests  upon  the  person  mak- 
ing the  allegation.  To  constitute  the  new  domicile  two  things 
are  indispensable;  First,  residence  in  the  new  locality;  and, 
second,  the  intention  to  remain  there..  The  change  cannot  be 
made  except  facto  et  animo.  Both  are  alike  necessary.  Either 
without  the  other  is  insufficient.  Mere  absence  from  a  fixed 
home,  however  long  continued,  icannot  work  the  change. 
There  must  be  the  animus  to  change  the  prior  domicile  for 
another.  Until  the  new  one  is  acquired,  the  old  one  remains. 
These  principles  are  axiomatic  in  the  law  upon  the  subject." 
Fry's  Election  Case,  71  Pa.  302 ;  Chase  vs  Miller,  41  Pa.  403, 
420;  Sun  Print.  Pub.  Assn.  vs  Edwards,  194  U.  S.  377,  383; 
Williamson  vs  Osenton,  232  U.  S.  619. 

Applying  these  principles,  we  see  no  difficulty  in  this  case. 
A  man  may  live  in  a  hotel  and  be  an  inhabitant  of  the  place 
where  the  hotel  is  located,  even  though  he  has  a  summer  home 
elsewhere  in  which  he  or  his  family  spend  a  large  portion  of 
the  year.  This  is  not  a  case  of  renting  a  room  and  occasionally 
eating  or  sleeping  in  it  to  retain  a  voting  residence,  as  in  Com- 
monwealth vs  Devine,  14  Dist.  Rep.  1.  The  fact  that  Mr.  Gra- 
ham gave  Islip  as  his  residence  for  the  purpose  of  registering 
his  automobiles,  throws  no  light  upon  his  intention  to  make 
that  his  permanent  home.  To  register  an  automobile  in  the 
State  it  would  be  necessary  to  designate  the  place  where  the 


374  DAUPHIN  COUNTY  REPORTS  Val.  25 

Demy  &  Detra,  Use  of  F.  R.  Moyer  vs  John  S.  Herr  et  al. 

automobile  was  to  be  kept.  Having  lived  all  his  life,  up  to 
this  time,  as  a  resident  of  Philadelphia,  and  having  exercised 
all  of  the  incidents  of  residence  and  inhabitancy  there,  includ- 
ing voting  and  the  payment  of  taxes,  there  is  nothing  shown 
in  this  case  to  lead  to  any  finding  that  he  has  not  continued 
to  be  an  inhabitant  of  the  city  of  Philadelphia.  The  objections 
to  the  nominating  petitions  must  therefore  be  dismissed. 

ORDER. 
And  now,  to  wit,  April  22,  1922,  the  petition  of  Isadore 
Stern,  alleging  that  the  nominating  petitions  filed  in  the  office 
of  the  Secretary  of  the  Commonwealth  for  the  purpose  of  hav- 
ing the  name  of  George  S.  Graham  placed  on  the  official  pri- 
mary ballot  as  a  candidate  for  the  office  of  Representative  in 
Congress  of  the  Republican  Party  from  the  Second  Congres- 
sional District  of  the  State  of  Pennsylvania,  are  invalid,  is 
hereby  dismissed  at  the  cost  of  the  petitioner.  The  Prothono- 
tary  is  directed  to  certify  this  order  to  the  Secretary  of  the 
Commonwealth. 


Demy  &  Detra,  now  for  the  use  of  F.  R.  Moyer  vs  John  S. 

Herr  and  Demy  &  Detra 

Judgments — Opening — Executions. 

# 

A  rule  to  show  cause  why  a  judgment  should  not  be  opened  does 
not  stay  an  execution,  whether  the  execution  be  issued  before  or 
after  the  rule  is  obtained,  unless  there  is  also  an  order  staying  pro- 
ceedings. 

It  would  seem  to  be  the  better  practice  that,  when  the  validity 
of  a  judgment  is  attacked  and  the  question  of  the  right  to  have  a 
judgment  is  in  grcmio  legis,  permission  should  first  be  obtained  be- 
fore execution  is  issued  thereon. 

The  plaintiff  in  a  judgment  is  not  prevented  from  obtaining  a  lien 
on  personal  property  by  execution,  because  a  rule  has  been  granted 
to  open  the  judgment  without  an  order  staying  proceedings.  The 
Court  will  dismiss  a  petition  to  strike  off  the  execution,  but  will  not 
permit  the  execution  to  be  proceeded  with  until  the  proceedings 
to  open  the  judgment  have  been  determined. 

Petition  to  strike  off  execution.  C.  P.  Dauphin  County, 
No.  207  September  Term  1919. 

John  R.  Geyer,  for  plaintiflF. 

Maurice  R.  Metzger,  for  defendant. 

Hargest,  P.  J.,  April  28,  1922. 

This  case  arises  upon  a  petition  to  strike  off  execution. 

On  July  9,  1919,  a  judgment  was  entered  to  the  above  num- 
ber and  term  by  Demy  &  Detra  against  John  S.  Herr,  in  a 
single  bill,  in  the  amount  of  $558,  and  on  August  8,  1919  this 
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judgment  was  assigned  by  D^my  &  Detra  to  F.  R.  Moyer. 
On  February  28,  1920,  John  S.  Herr,  the  defendant,  presented 
his  petition  and  obtained  a  rule  thereon  to  show  cause  why  the 
judgment  should  not  be  opened  and  the  defendant  let  into  a 
defense,  to  which  rule  the  plaintiff  filed  an  answer  January 
25,  1921.  On  April  7,  1921  a  writ  of  fieri  facias  was  issued, 
entered  to  No.  12  March  Term  1921,  and  on  April  8,  1921, 
the  sheriff  levied  upon  the  personal  property  of  John  S.  Herr. 
On  April  11,  1921,  defendant  presented  his  petition  to  strike 
off  this  execution,  and  obtained  a  rule  thereon  containing  the 
provision  that  the  lien,  "if  any  has  been  acquired,  to  remain 
and  further  proceedings  on  the  execution  to  be  stayed  until 
the  further  order  of  the  Court."  To  this  latter  petition  the 
defendant  demurs  on  the  ground  that  when  the  rule  to  open 
judgment  was  granted,  no  order  was  prayed  for,  or  subse- 
quently made,  staying  any  proceedings  for  the  collection  of 
the  said  judgment. 

This  raises  the  question  as  to  whether,  when  the  Court 
has  its  grasp  upon  a  judgment,  under  a  rule  to  show  cause 
why  it  should  not  be  opened,  and  for  the  purpose  of  deter- 
mining the  validity  of  the  judgment,  an  execution  can  be 
issued  by  the  plaintiff  without  the  allowance  of  the  Court. 

It  is  argued,  on  the  one  hand,  that  there  was  no  order  stay- 
ing execution,  and  wdthout  such  an  order  the  plaintiff's  right 
to  execution  was  not  interfered  with,  and  on  the  other  hand 
that  there  was  no  execution  at  that  time  issued  or  threatened, 
and  there  was  no  occasion  for  a  stay.  It  would  seem  to  be 
the  better  practice  that  when  the  validity  of  a  judgment  is 
attacked  and  the  question  of  the  right  to  have  a  judgment  is 
in  gremio  legis,  permission  should  first  be  obtained  before 
execution  is  issued  thereon. 

In  Spang  vs  Commonwealth  12  Pa.  358,  there  was  a  rule  to 
open  judgment  after  an  execution  had  issued,  but  no  stay  of 
the  execution  vras  obtained,  and  it  was  held  that  the  ex- 
ecution was  not  stayed.  The  syllabus,  however,  is  in  general 
language  that  "a  rule  to  show  cause  why  a  judgment  ahould 
not  be  opened,  does  not  stay  proceedings,  without  an  order  to 
that  effect." 

This  language  of  the  syllabus  in  that  case  seems  to  have 
been  adopted  by  the  later  decisions  and  text  books  regardless 
as  to  whether  the  rule  to  show  cause  why  the  judgment  should 
not  be  opened  was  obtained  before  or  after  execution.  Patton's 
Penna.  Common  Pleas  Pract.  334;  2  Troubat  &  Ilaly  Pract. 
1489;  Zimmerman  vs'MufBy,  1  W.  N.  C.  157. 

In  Van  Vliet  vs  Conrad,  95  Pa.  494,  the  Supreme  Court,  re- 
ferring to  the  case  of  Spang  vs  the  Commonwealth  said : 
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"In  this  case,  however,  nothing  was  determined  but  that 
a  rule  to  show  cause  why  judgment  should  not  be  opened, 
does  not  operate  to  stay  proceedings  unaccompanied  by  an 
order  to  that  effect,  but  it  does  not  rule  that  the  Court  could 
not,  under  that  motion,  have  proceeded  to  open  the  judgment." 

It  therefore  appears  that  the  Supreme  Court  has  itself  con- 
strued the  case  of  Spang  vs  the  Commonwealth  to  hold  that 
a  rule  to  show  cause  why  judgment  should  not  be  opened 
does  not  stay  execution,  whether  the  execution  be  issued  be- 
fore or  after  the  rule  is  obtained,  unless,  there  is  also  an  order 
staying  proceedings. 

In  Adams  vs  James  L.  Leeds  Co.  189  Pa.  544,  it  is  held 
that  : 

"The  opening  of  a  judgment  which  is  a  lien  on  real  estate, 
does  not  destroy  or  impair  the  lien,  nor  does  it  necessarily 
affect  the  lien  of  a  levy  made  upon  personalty  under  an  exe- 
cution issued  on  the  judgment.  The  liens  in  either  case  may 
and  should  be  continued  pending  the  determination  of  the 
issues  relating  to  the  vahdity  of  the  judgment  and  to  the  na- 
ture and  amount  of  the  indebtedness  represented  by  it."  Bat- 
dorff  vs  Focht,  44  Pa.  195. 

It  follows  that  the  plaintiff  was  not  legally  prevented  from 
obtaining  a  lien  on  personal  property  because  of  the  proceed- 
ings to  show  cause  why  the  judgment  should  not  be  opened. 

The  petition  to  strike  off  the  execution  must,  therefore,  be 
dismissed,  but  we  will  not  permit  the  execution  to  be  pro- 
ceeded with  until  the  proceedings  to  open  the  judgment  have 
been  determined. 

ORDER. 

And  now,  April  28,  1922,  the  petition  to  strike  off  the  exe- 
cution issued  upon  the  judgment  in  the  above  stated  case  is 
dismissed  at  the  cost  of  the  petitioner,  but  further  proceed- 
ings on  said  execution  are  hereby  stayed  until  the  further 
order  of  the  Court,  to  be  made  after  the  disposition  of  the 
rule  to  show  cause  why  the  judgment  should  not  be  opened. 


-o- 


Eidward  C.  Hawthorne  vs  Harrisburg  Railways  Co. 
Negligence — Contributory  negligence — Credibility  of  witnesses. 

In  an  action  for  damages  for  injuries  due  to  negligence,  the  court 
is  justified  in  directing  judgment  for  the  defendant  on  the  ground  of 
plaintiff's  contributory  negligence  only  in  clear  cases  where  the  facts 
and  the  inferences  to  be  drawn  from  them  are  free  from  doubt. 
When  the  question  of  the  credibility  of  witnesses  arises  the  case  is 
for  the  jury. 
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Motion  for  judgment  non  obstante  veredicto.  C.  P.  Dau- 
phin County,  No.  100  March  Term  1920. 

Charles  C.  Stroh  and  Thomas  C.  McCarrell,  for  plaintiff. 

Charles  L.  Bailey,  Jr.,  and  Geo.  F.  Lumb,  for  defendant. 

Fox,  J.,  June  22,  1922. 

At  the  trial  of  the  cause  the  plaintiff  in  part  and  in  effect 
submitted  testimony  as  follows: 

That  on  the  afternoon  of  Saturday,  August  17,  1918,  the 
plaintiff  was  returning  to  his  home  on  a  trip  he  had  made  to 
near  Huntingdon,  Pa.,  with  a  large  van,  having  thereon  a 
burned  chassis,  which  chassis  weighed  about  5600  pounds,  and 
the  weight  of  the  van  was  between  five  and  five  and  one-half 
tons;  that  the  truck  or  van  was  in  fine  working  condition; 
that  the  plaintiff  was  operating  it  at  the  time,  when  he  was 
proceeding  southwardly  in  the  city  of  Harrisburg  on  17th 
Street,  approaching  Walnut  Street,  which  runs  eastwardly 
and  westwardly;  that  before  he  came  to  the  house  line  of 
Walnut  Street,  he  blew  his  horn,  and  as  he  came  to  the  house 
line  he  looked  eastwardly  on  Walnut  Street,  from  which  direc- 
tion the  cars  would  come;  that  he  had  a  clear  and  unob- 
structed view  eastwardly  on  Walnut  Street  to  18th  Street, 
and  then  into  Whitehall  Street,  which  intersects  with  Wal- 
nut, and  upon  which  the  cars  would  come,  for  about  150  feet; 
that  at  the  time  the  plaintiff  was  traveling  about  eight  miles 
an  hour;  seeing  no  car  approaching,  he  proceeded  southwardly 
on  or  about  the  middle  of  Seventeenth  Street  until  he  was 
about  three  or  four  feet  from  the  track,  traveling  then  about 
three  or  four  miles  an  hour,  having  diminished  his  speed,  in 
the  mean-time  having  been  making  casual  observation,  not  by 
turning  his  head,  but  by  'Volling  his  eyes",  he  again  turned 
his  head  and  looked  east  and  seeing  no  car  approaching,  he 
proceeded  to  cross  the  tracks  of  the  defendant  company,  and 
when  he  was  about  one-half  way  across  he  saw  the  street  car 
approaching;  it  was  then  about  two  hundred  feet  away  from 
•him,  and  that  the  motorman  then  had  his  shoulder  to  the  win- 
dow, with  his  face  looking  back  towards  the  direction  from 
which  the  car  had  come,  and  at  that  point  the  street  car  was 
traveling  twenty-or  twenty-five  miles  an  hour,  and  from  that 
point  on,  increased  its  speed  until  it  struck  the  van  before  it 
had  passed  over  the  tracks.  There  were  other  witnesses  called 
by  the  plaintiff  whose  testimony  tends  to  corroborate  in  part 
what  the  plaintiff  himself  testified. 

The  defendant  contends  that  the  court  erred  in  refusing  to 
affirm  points  5,  7  and  8  submitted  by  the  defendant  at  the 
trial,  the  points  were  as  follows: 
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**5.  As  the  plaintiff's  evidence  disclosed  that  after  looking 
first,  back  of  the  house  line,  35  or  36  feet  away  from  the 
track,  he  did  not  look  again  until  he  was  committed  taa  cross- 
ing, the  verdict  must  be  for  the  defendant. 

7.  As  it  was  evident  from  the  testimony  of  the  plaintiff 
that  had  he  looked  while  crossing  the  interval  between  the 
house  line  and  the  track,  he  could  have  seen  the  defendant's 
car  approaching,  the  verdict  must  be  for  the  defendant. 

8.  Upon  the  whole  case,  the  verdict  must  b.e  for  the  de- 
fendant." 

With  respect  to  these  points,  taking  them  up  in  their  order, 
we  say: 

As  to  the  fifth,  the  court  could  not  say  that  the  evidence 
disclosed  that  after  looking  first  back  of  the  house  line,  35 
or  36  feet  away  from  the  track  that  he  did  not  look  again 
until  he  was  committed  to  the  crossing.  The  plaintiff  testi- 
fied that  he  '^rolled  his  eyes'*  and  was  making  casual  obser- 
vation from  the  house  line  to  three  or  four  feet  from  the  track, 
and  when  he  was  at  that  point,  viz :  three  or  four  feet  from 
the  track,  and  before  he  had  committed  himself  to  the  cross- 
ing, he  again  turned  his  head  to  the  east  and  looked  and  saw 
no  car  coming.  It  was  for  the  jury  to  pass  upon  the  credi- 
bility of  the  witness  and  to  determine  whether  or  not  the  plain- 
tiff was  guilty  of  contributory  negligence  in  any  degree. 

As  to  the  seventh,  the  court  could  not  say  that  it  was  evi- 
dent from  the  testimony  of  the  plaintiff  that  had  he  looked 
while  crossing  the  interval  between  the  house  line  and  the 
track,  he  could  have  seen  the  defendant's  car  approaching. 
The  plaintiff  testified  that  he  did  look  when  within  three  feet 
of  the  track  and  saw  no  car  coming  and  the  witness  Slaughter 
to  some  extent  corroborated  him.  The  evidence  and  the  credi- 
bility of  the  witnesses  in  this  respect  were  for  the  jury. 

As  to  the  eighth,  we  think,  under  the  evidence  it  was  proper- 
ly refused. 

We  feel  that  we  would  not  have  been  justified  in  withdraw- 
ing the  case  from  the  jury.  In  the  case  of  Mortimer  vs  Beaver 
Val.  Trac.  Co.,  216  Pa.,  page  326,  the  court  said :  "A  court  is 
warranted  in  saying  there  was  contributory  negligence  only  in 
clear  cases  where  the  facts  and  the  inferences  to  be  drawn 
from  them  are  free  from  doubt.  Iseminger  vs  York  Haven 
Water  &  Power  Co.,  206  Pa.  591."  Many  other  cases  might 
be  cited,  but  we  think  that  it  is  so  clear  that  the  case  was  for 
the  jury  that  we  refrain  from  citing  any  others. 

Wherefore  we  are  of  the  opinion  that  the  case  was  for  the 
jury  and  properly  submitted  to  it,  and  the  motion  for  judg- 
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ment  non  obstante  veredicto  is  hereby  over-ruled,  and  an  ex- 
ception allowed  the  defendant. 

o 

In  the  Matter  of  the  Application  to  Set  Aside  and  Declare 
Void  Nomination  Petitions  of  Edward  G.  Roberts  as  a  Can- 
didate of  the  Republican  Party  for  the  Office  of  Senator  in 
the  General  Assembly  of  the  Forty-Fifth  Senatorial  District 
of  Pennsylvania. 

Nomination  of  candidates— Petition — Material  error — ^Jurisdiction — 
Residence— Filing  of  Petition — Burden  of  proof 

Description  of  office 

Material  error,  as  used  in  Section  8  of  the  Act  of  July  12,  1913, 
P.  L.  719,  means  any  material  error,  and  a  false  or  untrue  statement 
as  to  the  residence  of  a  candidate  named  in  a  nomination  petition 
is  an  error  concerning  whi-ch  the  court  has  jurisdiction  to  inquire  on 
an  application  to  declare  void  a  nomination  petition. 

The  fact  that  the  Senate  is  the  judge  of  the  qualifications  of  its 
members  does  not  take  away  the  jurisdiction  of  the  court  to  determine 
the  eligibility  of  a  candidate  on  objections  to  his  nomination  petition. 

A  candidate  for  the  office  of  state  senator  owned  a  residence  in  the 
district  for  which  he  was  a  candidate,  representing  an  investment  of 
about  $40,000.  He  voted  in  the  district  from  the  time  he  first  occupied 
the  residence.  He  was  County  Committeeman  from  the  district  in 
which  the  residence  was  located.  He  was  not  assessed  with  an  occu- 
pation tax  in  the  township  in  which  his  residence  was  located.  On 
account  of  sickness  in  his  family  and  for  convenience  to  school  facili- 
ties, he  occupied  apartments  outside  the  district  for  which  he  was 
a  candidate  for  about  two  years.  Afterwards,  he  rented  the  house  to 
a  family,  but  continued  to  occupy  the  apartments  for  short  periods. 
All  of  the  furniture  in  the  house  belonged  to  him.  He  was  assessed 
with  an  occupation  tax  in  the  district  in  which  the  apartments  were 
located  and  paid  his  taxes  without  knowing  such  tax  had  been  assessed 
against  him.  He  regarded  the  district  for  which  he  was  a  candidate 
as  his  permanent  home.  Held,  that  he  had  not  lost  his  residence  in 
the  district  for  which  he  was  a  candidate. 

The  burden  is  on  the  contestant  of  a  nomination  petition  to  show 
that  it  was  not  filed  in  time. 

It  is  not  necessary  that  a  nomination  petition  for  the  office  of 
state  senator  should  show  that  the  election  is  not  for  a  full  term, 
bu  to  fill  a  vacancy  caused  by  death. 

Application  to  set  aside  nomination  petition.  C.  P.  Dau- 
phin County,  No.  243,  March  Term  1922. 

W.  J.  Brennen  and  John  R.  Geyer,  for  application. 

Wm.  Tredway  and  Arthur  H.  Hull,  contra. 

Hargest,  P.  J.,  April  22,  1922. 

Objections  have  been  made  to  the  petitions  filed  with  the 
Secretary  of  the  Commonwealth  to  have  the  name  of  Edward 
G.  Roberts  put  upon  the  official  primary  ballot  as  a  candi- 
date for  the  office  of  Senator  in  the  General  Assembly  to  rep- 
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resent  the  Republican  Party  in  the  Forty-fifth  Senatorial  Dis- 
trict of  Pennsylvania. 

The  grounds  of  these  objections  are: 

(1)  That  Edward  G.  Roberts  was  not  an  inhabitant  of 
the  Forty-fifth  Senatorial  District  for  one  year  next  before 
the  election  for  which  he  is  a  candidate. 

(2)  That  his  petitions  do  not  contain  the  signatures  of  the 
requisite  number  of  qualified  electors. 

(3)  That  the  petitions  do  not  properly  describe  the  office 
to  be  filled. 

FACTS. 

We  find  the  facts  to  be  as  follows: 

Edward  G.  Roberts  purchased,  some  years  ago,  forty  acres 
of  land  in  Findlay  Township,  Allegheny  County,  in  the  Forty- 
fifth  Senatorial  District,  upon  which  he  built  a  stone  dwelling, 
containing  fourteen  rooms  and  three  bath  rooms,  for  his  per- 
manent residence,  representing  an  investment  of  about  $40,000. 
He  occupied  the  property  for  several  years.  Then,  because  of 
the  sickness  of  his  wife  and  the  subsequent  sickness  of  a  son, 
for  the  period  of  about  eight  months,  and  the  desire  to  have 
his  daughter,  a  student  at  Carnegie  Technical  School,  located 
more  conveniently  to  the  school,  he  and  his  family  have  oc- 
cupied an  apartment  in  the  city  of  Pittsburgh,  for  the  last  two 
years.  All  of  the  furniture,  including  pictures  and  rugs,  in 
the  said  house,  belong  to  him.  During  the  first  winter  he  kept 
two  men  there  as  caretakers,  but  the  property  was  not  properly 
cared  for  and,  to  prevent  its  being  idle,  it  was  subsequently 
rented  to  a  family  at  a  modest  rental  of  $50  per  month.  Mr. 
Roberts  and  his  family  reside  in  said  house  occasionally  over 
the  week  ends  and  for  short  periods  of  time.  He  votes  in  the 
village  of  Imperial,  in  Findlay  Township,  and  has  voted  there 
since  he  first  occupied  the  house.  He  has  been  for  several 
years  past,  and  now  is,  the  Republican  County  Committee- 
man from  that  district.  He  is,  however,  not  assessed  with  an 
occupation  tax  in  Findlay  Township,  but  is  assessed  with  such 
tax  in  the  district  in  which  he  temporarily  resides  in  Pitts- 
burgh, but  he  paid  his  taxes  without  knowing  that  such  oc- 
cupation tax  was  assessed  against  him.  He  regards  Findlay 
Township  as  his  permanent  residence  and  has  no  intentions  of 
changing  therefrom.  He  filed  in  the  office  of  the  Secretary 
of  the  Commonwealth  three  petitions,  containing  207  signa- 
tures, to  have  his  name  put  upon  the  primary  ballot  as  the 
Republican  candidate  for  Senator  from  the  Forty-fifth  Senator- 
ial District,  about  6.30  o'clock  on  the  evening  of  April  6,  1922, 
which  petitions  have  been  designated  in  this  case  as  Numbers 
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1,  2  and  3.  His  brother  filed,  for  him,  about  9.30  o'clock  of 
the  same  evening,  an  additional  petition,  containing  112  sig- 
natures, designated  in  this  case  as  Number  4.  Both  he  and 
his  brother  received  receipts  for  said  petitions.  The  petition 
filed  by  him  was  examined  and  duly  entered  of  record.  The 
petition  filed  by  his  brother  was  marked  "Dup"  indicating 
duplicate,  and  placed  in  a  box  or  trunk  in  the  office  of  the 
Secretary  of  the  Commonwealth,  along  with  other  petitions, 
for  the  purpose  of  being  subsequently  attached  to  the  original. 
Several  hundreds  of  such  petitions  were  filed  during  the  even- 
ing of  the  last  day  for  filing. 

DISCUSSION. 

(1)  Counsel  for  the  contestee  contends  that  this  Court 
has  no  jurisdiction  to  consider  the  objection  based  on  the 
ground  of  residence. 

Section  8  of  the  Act  of  July  12,  1913,  P.  L.  719,  provides, 
in  part,  as  follows: 

"No  nomination  petition  shall  be  refused  or  set  aside  except 
for— 

(a)  Material  error  or  defects  apparent  on  the  face  threr- 
of,  or  on  the  face  of  the  appended  or  accompanying  affidavits : 

*  *  *  If  the  matters  objected  to  are  such  as  are  specified 
in  sub-division  (a)  of  this  section,,  the  Court  upon  hearing 
the  case  may,  in  its  discretion,  permit  amendments  within 
such  time  and  upon  such  terms  as  to  payment  of  costs,  as  the 
said  Court  may  specify." 

It  is  argued  that  even  if  the  contestee  misstated  his  resi- 
dence, it  is  not  a  material  error  apparent  on  the  face  of  the 
petition  or  aflFidavit,  and  that  such  question  is  reserved  to 
the  Senate  to  determine,  under  Section  9  of  Article  II  of  the 
Constitution  of  Pennsylvania,  which  provides  that  "each  house 
*  *  *  *  shall  judge  of  the  election  and  qualifications  of 
its  members." 

It  is  true  that  Judge  Kunkel,  in  Reid*s  Nomination,  44  C.  C. 
252,  19  Dau.  169,  where  the  question  turned  upon  the  resi- 
dence as  a  qualification  for  the  office  of  Mine  Inspector,  ex- 
pressed a  doubt  about  our  jurisdiction,  as  follows: 

"It  may  well  be  doubted  if  we  have  power  in  this  proceed- 
ing to  pass  upon  such  a  question.  It  is  contended,  however, 
that  the  disqualification  of  the  candidate  appears  on  the  face 
of  the  petition,  and  that  therefore  the  objection  relating  there- 
to falls  within  sub-division  (a),  Sec.  8  of  the  Act  of  July  12, 
1913,  P.  L.  719.  It  is  obvious  that  this  objection  is  not  cov- 
ered by  sub-division  (a).  The  statute  expressly  provides  that 
matters  of  objections  made  under  that  sub-division  shall  be 
amendable." 
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We  cannot  agree  with  this  construction.  The  statute  does 
not,  in  our  opinion,  provide  that  all  matters  in  sub-division 
(a)  shall  be  amendable.  It  provides  that  the  Court  may,  in  its 
discretion,  permit  amendments  if  the  matters  objected  to  are 
such  as  are  specified  in  sub-division  (a).  If  the  matters  ob- 
jected to  are  specified  in  sub-division  (b)  and  (c),  there  is  no 
provision  for  amendment,  and  matters  may  be  specified  in 
sub-division  (a)  which  are  amendable  and  for  which  amend- 
ments should  be  allowed.  We  do  not  construe  the  Section  to 
mean  that  all  matters  of  objections  in  stlb-division  (a)  shall 
be  amendable.  The  question  of  our  jurisdiction  depends  upon 
whether  sub-division  (a)  is  construed  to  include  only  "mater- 
ial error"  apparent  on  the  face  of  the  petition,  or  material  eri^r 
generally ;  that  is  to  say,  whether  the  words  "apparent  on  the 
face  thereof*  qualify  "material  error"  or  only  qualify  "de- 
fects." If  the  only  material  errors  concerning  which  this 
Court  can  inquire  on  objections  of  this  character,  are  such 
as  are  "apparent  on  the  face"  of  the  petition,  then  we  have  no 
jurisdiction  to  pass  upon  an  objection  that  the  residence  is 
not  properly  stated,  because  it  is  obvious  that  evidence  out- 
side of  the  petition  would  be  necessary  to  determine  that  ques- 
tion. 

In  Morin's  Petition,  19  Dau.  182,  44  C.  C.  249,  decided  two 
days  after  Reid's  Petition,  supra,  this  Court,  in  a  per  curiam 
said,  in  reference  to  subdivision  (a)  : 

"If  this  mean  material  error  apparent  on  the  face  of  the 
petition  or  accompanying  affidavit  we  have  no  power  to  pass 
upon  the  objections,  for  the  reason  that  the  nomination  peti- 
tion on  its  face  does  not  appear  either  erroneous  or  defective. 
If  material  error  means  material  error  generally,  and  not  error 
limited  to  errors  apparent  on  the  face  of  the  petition  or  affi- 
davits, then  the  proof  in  support  of  the  objections  may  be 
considered.  *  *  *  After  careful  consideration  we  are 
inclined  to  adopt  the  latter  construction." 

In  Hosenf eld's  Nomination,  23  Dau.  101,  Henry,  P.  J., 
specially  presiding,  said : 

''Must  the  'mtaerial  error'  for  which  the  Court  can  set  aside 
the  nominating  petition  be  apparent  on  the  face  thereof?  The 
act  soecifically  provides  that  certain  acts  shall  be  done  and 
certain  formalities  observed  before  names  can  be  placed  upon 
the  official  ballot,  and  section  8  giving  the  Court  power  to 
set  aside  nominating  petitions  in  certain  cases,  must  receive 
that  construction  which  gives  eflfect  to  these  prerequisite  for- 
malities and  conditions,  and  it  is  hardly  to  be  supposed  that 
in  passing  upon  the  validity  of  these  petitions,  the  Court 
should  be  restricted  to  such  error  as  might  be  apparent  on 
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their  face.  The  ordinary  construction  of  the  words  'apparent 
on  the  face*  would  make  them  apply  to  the  last  antecedent, 
the  word  'defects',  and  not  to  the  orior  words  'material  error'. 
This  clause  of  the  act  has  been  construed  by  this  Court  in 
Morin's  Nomination  19  Dau.  Co.  Reports,  182,  26  Pa.  Dist. 
Reports  760,  and  no  reason  has  been  shown,  nor  do  we  know 
of  any,  why  we  should  depart  from  the  conclusion  there 
reached,  which  is  that  the  Court  can  set  aside  the  nominating 
petition  for  any  material  error." 

We,  therefore,  are  of  opinion  that  material  error,  as  used 
in  this  Section,  means  any  material  error,  and  that  a  false  or 
untrue  statement  as  to  residence  is  such  an  error  concerning 
which  we  have  jurisdiction  to  inquire. 

It  is  no  answer  to  say  that  because  the  Senate  is  the  judge 
of  the  qualifications  of  its  members  that  therefore  the  Court 
cannot  determine  the  eligibility  of  a  candidate  on  objections 
to  the  nominating  petitions.  The  Act  of  1913  applies  to  nomi- 
nating petitions  for  all  offices.  Aside  from  the  Represen- 
tatives m  Congress  and  in  the  General  Assembly,  there  is  no 
tribunal  to  subsequently  pass  upon  the  qualifications.  The 
language  of  the  statute  must  be  construed  as  it  applies  to  all 
nominations.  It  is  inconceivable  that  the  Legislature,  in  en- 
deavoring to  provide  for  valid  elections,  should  have  intended 
to  exclude  any  inquiry  into  the  eligibility  of  a  candidate  on 
account  of  his  residence,  and  to  have  left  that  to  the  deter- 
mination of  the  Courts  upon  quo  warranto  or  other  appro- 
priate proceedings,  after  the  electorate  had  gone  through  the 
process  of  an  election,  which  might  result  in  having  elected 
no  eligible  person  to  fill  the  office.  The  6th  Section  of  the 
Act  of  1913  requires  each  candidate  to  file  with  his  nomination 
petition  an  affidavit  "stating  his  residence,  with  street  and 
number,  if  anv,  and  his  postoffice  address,  his  election  district, 
the  name  of  the  office  for  which  he  consents  to  be  a  candidate, 
and  that  he  is  eligible  for  such  office."  If  it  be  said  that  the 
requirements  as  to  his  residence  and  postoffice  address  are  for 
identification  only,  the  further  requirement  that  he  is  eligible 
for  the  office  can  only  be  for  the  purpose  of  showing  that  can- 
didates who  are  eligible,  shall  be  placed  upon  the  ballots. 

Nor  do  we  think  that  we  are  required  to  put  one  con- 
struction upon  the  statute  for  members  of  Congress  and 
members  of  the  General  Assembly,  because  those  bodies  have 
the  right  to  determine  the  qualifications  of  their  members,  and 
another  construction  upon  the  statute  with  reference  to  offices 
which  have  no  tribunal  for  such  determination.  We  think 
that  Contested  Election  of  McNeill,  111  Pa.  235,  throws  light 
on  this  question. 
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In  that  case  it  was  contended  that  the  provision  of  Article 
II,  Section  9  of  the  Constitution  providing  that  each  house 
shall  judge  of  the  election  and  qualifications  of  its  members, 
is  inconsistent  with  Article  VIII,  Section  17,  which  provides 
for  the  trial  and  determination  of  contested  elections  and  au- 
thorizes the  General  Assembly  to  designate  the  Courts  and 
judges  by  whom  the  several  classes  of  election  contests  shall 
be  tried  and  the  regular  manner  of  trial  and  all  matters  inci- 
dent thereto.     The  Court  said,  page  240: 

"A  careful  reading  of  this  Sec.  17  shows  that  its  purpose  is 
not  to  take  from  each  house  the  power  to  judge  of  the  elec- 
tion and  qualifications  of  its  members,  given  by  Sec.  9  cited. 
Its  purpose  is  merely  to  provide  a  method  for  procuring  and 
presenting  to  the  respective  house  the  evidence  and  informa- 
tion necessary  for  an  intelligent  decision,  and  to  secure  early 
action.'* 

So  we  think  the  purpose  of  the  Act  of  1913  is  to  provide  that 
persons  clearly  disqualified  shall  not  be  put  upon  the  ballot. 

Section  5  of  Article  II  of  the  Constitution  of  Pennsylvania 
provides  that  Senators  and  Representatives  shall  have  been 
"inhabitants  of  the  State  four  years,  and  inhabitants  of  their 
respective  districts  one  year  next  before  their  election." 

In  an  opinion  filed  this  day  in  the  matter  of  the  nomination 
of  George  S.  Graham  as  a  candidate  of  the  Republican  Party 
for  the  office  of  Representative  in  Congress  from  the  Second 
Congressional  District,  we  have  discussed  the  principles  to 
be  applied  to  the  determination  of  habitancy.  The  facts  of 
that  case,  so  far  as  residence  is  concerned,  are  somewhat  sim- 
ilar to  this.  Without  repeating  what  we  there  said,  but  apply- 
ing the  principles  there  enunciated  to  the  facts  of  this  case, 
we  have  no  difficulty  in  concluding  that  Edward  G.  Roberts 
was  an  inhabitant  of  the  Forty-fifth  Senatorial  District  and 
has  not,  by  his  temporary  residence  in  the  city  of  Pittsburgh, 
for  the  reasons  above  stated,  lost  his  rights  as  an  inhabi- 
tant thereof. 

(2)  It  is  conceded  that  there  are  not  sufficient  valid  signa- 
tures of  qualified  electors  on  the  petitions.  Numbers  1,  2  and 
3,  which  contain  207  names,  to  authorize  the  placing  of  the 
name  of  the  contestee  on  the  ballot,  and  it  is  further  conceded 
bv  the  contestant  that  if  petition  No.  4  was  properly  filed, 
there  are  sufficient  signatures.  Some  evidence  is  offered  from 
which  the  Court  is  asked  to  draw  the  inference  that  petition 
Number  4  was  not  filed  in  time  in  the  office  of  the  Secretary 
of  the  Commonwealth.  But  the  Deputy  Secretary  of  the  Com- 
monwealth and  the  Chief  Clerk,  and  the  Chief  of  the  Election 
Bureau,  testified  that  no  papers  were  received  after  midnight 
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of  April  6,  the  time  when  the  right  to  file  such  papers  ceased, 
under  the  law.  A  receipt  in  regular  form  was  produced  and 
the  positive  testimony  of  Dr.  Roberts,  a  brother  of  the  con- 
testee,  shows  that  the  paper  was  in  fact  filed  about  9.30  of 
the  evening  of  the  last  day.  It  is  not  surprising  that  con- 
fusion, and  contests  such  as  this,  should  result,  when  the  loose 
practice  is  indulged  in,  of  filing  nominating  petitions  of  this 
character  in  sections  and  at  different  times,  and  at  almost  the 
last  minute,  with  hundreds  of  other  petitions  being  filed  about 
the  same  time.  To  justify  a  finding  that  petition  No.  4  was 
not  properly  filed,  we  would  have  to  disregard  the  positive 
testimony  of  Dr.  Roberts  and  infer  some  wrong  doing  in  the 
office  of  the  Secretary  of  the  Commonwealth,  without  any 
evidence  to  justify  such  an  inference,  and  the  burden  is  on 
the  contestant  to  show  that  it  was  not  properly  filed.  We 
find  that  petition  No.  4  was  properly  filed  and  that  there  are 
sufficient  valid  signatures  of  qualified  electors  to  require  the 
placing  of  the  name  of  Edward  G.  Roberts  upon  the  ballot. 

(3)  It  is  contended  that  the  nominating  petitions  do  not 
properly  describe  the  office  to  be  filled,  because  there  is  no 
reference  to  the  fact  that  the  election  for  State  Senator  in  this 
district  is  not  for  the  full  term,  but  to  fill  a  vacancy  caused 
by  death.  We  think  there  is  no  substance  to  this  contention. 
The  office  to  be  filled  is  that  of  State  Senator  and  when  the 
State  Senator  is  elected,  he  is  elected  for  whatever  term  the 
law  provides. 

For  these  reasons  the  objections  to  the  nominating  peti- 
tions must  be  dismissed. 

ORDER. 

And  now,  to  wit,  April  22,  1922,  the  petition  of  David  B. 
John,  alleging  that  the  nominating  petitions  filed  in  the  office 
of  the  Secretary  of  the  Commonwealth  for  the  purpose  of  hav- 
ing the  name  of  Edward  G.  Roberts  placed  upon  the  official 
primary  ballot  as  a  candidate  for  the  office  of  Senator  of  the 
Republican  Party  from  the  Forty-fifth  Senatorial  District,  are 
invalid,  is  hereby  dismissed  at  the  cost  of  the  petitioner.  The 
Prothonotary  is  directed  to  certify  this  order  to  the  Secretary 
of  the  Commonwealth. 
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Sevilla  Radle  vs  Susquehanna  Coal  Company 
Workmen's  Compensation — ^Evidcncc. 

A  workman  in  a  mine  went  to  work  without  a  cut  or  scratch  upon 
him.  He  came  from  work  havinj?  received  a  cut  that  required  imme^ 
diate  treatment.  There  was  no  evidence  that  he  was  any  place  else  ex' 
cept  in  the  mine.  Held,  that  this  was  sufficient  to  justify  a  finding  that 
his  injury  was  received  in  the  course  of  his  employment. 

The  testimony  of  the  physician  of  an  injured  mine  employee  that 
the  injured  man  had  told  him,  two  days  after  the  injury,  that  he  had 
cut  his  hand  in  the  mine  is  inadmissible. 

Declarations  of  an  injured  employee  made  to  a  fellow  workman 
soon  after  an  accident  are  competent. 

Appeal  from  award  of  the  Workmen's  Compensation  Board. 
C.  P.  Dauphin  County,  No.  424  June  Term  1918. 

Roger  Dever  and  Beidleman  &  Hull,  for  plaintiff. 

M.  E.  Stroup,  for  defendant. 

Hargest,  P.  J.,  September  11,  1922. 

This  case  comes  before  us  on  an  appeal  from  an  award  of 
the  Workmen's  Compensation  Board. 

The  husband  of  the  plaintifT  was  an  employe  of  the  defend- 
ant. The  alleged  injurv  happened  March  7,  1917.  A  claim 
was  made  under  the  Workmen's  Compensation  Act,  which 
the  Referee  disallowed.  Upon  an  appeal  to  the  Board  and 
hearing  de  novo,  the  Board  reversed  the  Referee  and  awarded 
compensation.  The  defendant  thereupon  appealed  to  this 
Court.  After  considering  the  case,  President  Judge  Kunkel, 
on  Februarv  17,  1919,  remanded  the  case  for  the  purpose  of 
having  the  Board  return  a  more  detailed  finding  of  facts.  This 
finding  was  made  and  the  case  returned  to  us  without  the  full 
record  being  attached.  An  additional  exception  was  then  filed 
by  the  defendant  to  the  supplemental  finding.  Upon  consider- 
ation we  directed  the  Workmen's  Compensation  Board  to  re- 
turn to  this  Court  the  full  record. 

FACTS. 

Among  the  Board's  supplemental  findings  of  fact  are  the 
following : 

"4.  On  March  7,  1917,  the  deceased  was  operating  a 
machine  in  a  mine  of  the  defendant,  w^hich  was  part  of  his 
duties,  and  while  doing  so  he  was  in  the  course  of  his  employ- 
ment. A  fellow  employe,  Thomns  Stpken.  visited  the  chamber 
in  which  the  deceased  was  working  for  the  purpose  of  borrow- 
ing the  machine,  which  was  a  mine  drilling  machine,  when  the 
deceased  warned  the  said  Staken  to  be  careful  in  the  operation 
of  the  said  machine  as  he  had  just  cut  his  finger  upon  the 
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thread  of  the  same.  The  evidence  clearly  establishes  that  the 
deceased  was  not  injured  in  any  way  when  he  entered  upon  / 
his  employment  that  day.  Upon  returning  to  his  home  that 
evening,  the  deecased  displayed  his  injured  hand  to  his  wife — 
it  was  the  middle  finger  of  the  left  hand — and  stated  to  her  in 
substance  what  he  had  told  his  fellow  employe  immediately 
after  the  accident  upon  the  premises  where  it  occurred.  The 
statement  was  made  by  the  deceased  to  his  son  and  to  his 
physician  all  of  whom  so  testified  before  the  Board  at  the 
hearing  de  novo.  The  evidence  establishes  that  the  deceased 
died  as  the  result  of  blood  poisoning  which  followed  as  a  direct 
consequence  of  this  injury." 

DISCUSSION. 

The  defendant  contends  that  there  is  no  legal  evidence  to 
support  the  findings  of  the  Board.  When  this  claim  was  orig- 
inally made  and  first  considered  by  this  Court,  the  notes  of 
testimony  were  not  properly  a  part  of  the  record  sent  up  on 
appeal  by  the  Compensation  Board  to  the  Common  Pleas. 
McCauley  vs  Imperial  Woolen  Company,  261  Pa.  312.  The 
Act  of  June  26,  1919,  P.  L.  642,  amended  section  427  of  the 
Workmen's  Compensation  law  of  1915  by  requiring  the  Board 
to  certify  to  the  Court  of  Common  Pleas  ''its  entire  record  in 
the  matter  in  which  the  appeal  has  been  taken,  including  the 
notes  of  testimony." 

In  Kuca  vs  Lehigh  Valley  Coal  Co.,  268  Pa.  163,  it  has  been 
held  that  the  Act  of  1919  applies  to  an  action  already  insti- 
tuted. 

Prior  to  the  amendment  of  1919  it  was  held  that  "there 
should  be  in  every  case  exhibited  in  the  report  of  a  Referee, 
or  the  Workmen's  Compensation  Board,  a  finding  based  on 
subordinate  underlying  findings  to  justify  the  conclusion  of 
law  and  fact.  The  report  should  show  fully  and  clearly  all 
the  controlling  facts,  to  determine  whether  or  not  the  claimant 
was  injured  in  the  course  of  his  employment."  Gallagher  vs 
D.  L.  &  W.  R.  R.  Co.,  72  Pa.  Super.  Ct.  124.  The  testimony 
not  being  before  the  Court  it  was  obliged  to  assume  that  the 
evidence  was  competent,  relevant,  and  sufficient,  in  the  absence 
of  findings  as  to  the  character  of  the  evidence.  McCauley  vs 
Imperial  Woolen  Company,  supra.  Since  the  Act  of  1919  the 
findings  of  fact  by  the  Workmen's  Compensation  Board  are 
as  binding  on  the  Court  as  they  were  before,  but  the  evidence 
being  before  the  Court,  it  is  the  province  of  the  Court  to 
determine  whether  there  is  any  legal  evidence  to  support  the 
findings.  If  there  is  such  evidence,  the  findings  cannot  be 
reviewed,  even  though  the  Court  possibly  would  have  found 
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those  facts  differently.    Stahl  vs  Watson  Coal  Company,  268 
Pa.  452. 

The  limit  of  our  inquiry,  therefore,  is  whether  there  is 
legal  evidence  to  sustain  the  finding  that  the  deceased  was 
injured  in  the  course  of  his  employment  and  whether  he 
died  as  the  result  of  blood  poisoning  which  followed  as  a 
consequence  of  that  injury. 

The  appellant  argues  that  the  findings  are  based  upon  hear- 
say evidence,  and  upon  declaration  so  far  removed  from  the 
time  of  injury  as  not  to  be  part  of  the  res  gestae,  and  there- 
fore clearly  incompetent. 

It  must  be  remembered  that  compensation  is  allowed  for 
injuries  received  in  the  course  of  employment.  Our  Supreme 
and  Superior  Courts  have  several  times  pointed  out  that  our 
Compensation  Act  differs  from  that  of  most  of  the  other  states 
in  that  the  injury  to  be  compensable  need  not  arise  out  of  the 
employment ;  that  it  need  only  occur  in  the  course  of  it.  Lane 
vs  Horn  &  Hardart  Baking  Co.,  261  Pa.  329;  Dzikowska  vs 
Superior  Steel  Co.,  259  Pa.  578;  Hale  vs  Savage  Firebrick  Co., 
75  Pa.  Super.  Ct.  454.  The  Courts  have  been  somewhat  liberal 
in  determining  what  is  included  in  the  "course  of  employ- 
ment". If,  therefore,  the  deceased  in  this  case  entered  upon 
his  employment  uninjured  and  left  the  premises  having  sus- 
tained an  injury,  that  circumstance  might  be  sufficient  to 
show  that  he  received  his  injury  in  the  course  of  his  employ- 
ment, without  definite  proof  as  to  how  the  injury  was  re- 
ceived. It  is  not  necessary  to  show  that  he  was  actually  at 
work.  He  might  have  been  on  his  way  home  (Flucker  vs 
Carnegie  Steel  Co.,  263  Pa.  113),  or  eating  the  noonday  meal 
(Granville  vs  Scranton  Coal  Co.,  76  Pa.  Super.  Ct.  335),  or 
attending  to  personal  needs  (Blouse  vs  D.  L.  &  W.  R.  R.  Co., 
73  Pa.  Super.  Ct.  95).  It  is  clearly  shown  by  competent  testi- 
mony that  Radle  went  to  work  on  March  7,  1919,  uninjured; 
that  he  returned  to  his  home  in  the  evening  of  that  day  with 
a  cut  on  the  midle  finger  of  the  left  hand  which  he  and  his 
wife  thereupon  dressed ;  that  he  did  not  return  to  work  the 
next  day,  and  the  second  day  thereafter  a  physician  was  called 
who  attended  him  up  to  the  time  of  his  death,  which  occurred 
April  1,  1917,  and  was  caused  by  blood  poisoning.  There  can 
be  no  serious  question  of  the  relevancy  and  competency  of  the 
evidence  to  prove  the  foregoing  facts.  No  hearsay  testimony 
is  involved  in  such  proof.  On  the  day  of  the  injury  a  fellow 
workman,  Staken,  asked  Radle  for  the  loan  of  a  tread  bar,  and 
Radle,  the  deceased,  told  Staken  to  be  careful,  that  he  had  cut 
his  hand  with  it.  He  thereupon  held  up  his  hand  to  show  it, 
but  Staken  did  not  take  particular  notice  of  it.    When  he  re- 
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turend  home  in  the  evening  he  told  his  wife  and  son  that  he 
had  cut  his  hand  in  the  mine,  and  when  he  saw  the  doctor  two 
days  later,  made  the  same  declaration.  It  is  argued  that  evi- 
dence of  these  declarations  of  the  deceased  are  inadmissible 
because  too  remote,  not  part  of  the  res  gestae,  and  therefore 
hearsay. 

"While  a  physician  may  testify  to  a  statement  by  his  pa- 
tient in  relation  to  his  condition,  symptoms,  sensations  and 
feelings,  the  necessity  which  justifies  the  admission  of  such 
testimony  does  not  extend  to  declarations  as  to  the  cause  of 
an  injury,  which  is  the  subject  matter  of  inquiry."  Gosser  vs 
Ohio  Valley  Water  Co.,  244  Pa.  59,  63. 

We,  therefore,  conclude  that  the  declarations  of  the  physi- 
cian as  to  the  cause  of  the  injury  are  not  competent. 

*^No  fixed  measure  of  time  or  distance  from  the  main  occur- 
rence can  be  established  as  a  rule  to  determine  what  shall  be 
part  of  the  res  gestae.  Each  case  must  necessarily  depend 
upon  its  own  circumstances  to  determine  whether  the  facts 
offered  are  really  part  of  the  same  continuous  transaction. 

*  *  *  *the  res  gestae  are  the  circumstances  which  are  the 
undesigned  incidents  of  the  litigated  act,  which  are  admissible 
when  illustrative  of  such  act.  These  incidents  may  be  sep- 
arated from  the  act  by  a  lapse  of  time  more  or  less  appreciable. 

*  *  *  Their  sole  distinguishing  feature  is  that  they  should 
be  the  necessary  incidents  of  the  litigated  act;  necessary  in 
this  sense,  that  they  are  part  of  the  immediate  preparations 
for,  or  emanations  of  such  act,  and  are  not  produced  by  the 
calculated  policy  of  the  actors'  ".  Commonwealth  vs  Werntz, 
161  Pa.  591,  596. 

In  Zukowsky  vs  P.  &  R.  C.  &  I.  Co.,  270  Pa.  118,  the  de- 
ceased, who  was  a  healthy  man  and  had  worked  regularly,  **im- 
mediately  made  known  to  his  fellow  workmen  that  he  had  re- 
ceived an  injury  in  the  abdomen  while  engaged  at  his  work 
and  on  reaching  his  home  complained  of  pain  in  his  stomach, 
informed  his  wife  he  was  'lifting  something  in  the  mines  and 
strained  himself,  retired  to  bed  and  remained  there  until  his 
death,  three  days  later — in  the  meantime  'suflPering  with  cop- 
ious hemorrhages  in  the  stomach  and  bowels'.  The  medical 
testimony  showed  the  hemorrhages  could  have  been  caused 
by  the  rupture  of  a  blood  vessel,  the  result  of  a  strain." 

In  the  case  just  cited  the  defense  was  that  the  plaintiflF 
failed  to  produce  sufficient  evidence  to  sustain  the  finding  that 
he  met  with  an  accident  in  attempting  to  lift  a  brakestick  and 
thereby  suflFered  the  strain  which  caused  his  death.  The  Court 
said,  after  using  the  language  alcove  quoted,  "the  evidence  re- 
ferred to  is  competent  and  sufficient  to  support  the  finding 
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complained  of".  It  will  be  noted  that  this  evidence  included 
not  only  the  statement  to  a  fellow  workman,  but  also  the  com- 
plaint to  his  wife  on  reaching  home. 

In  Smith  vs  Stoner,  243  Pa.  57,  it  is  held  that — 

"Evidence  of  declarations  of  an  employe  killed  in  a  mine 
accident,  describing  the  manner  in  which  the  accident  occur- 
red, are  admissible  as  part  of  the  res  gestae  where  such  dec- 
larations were  made  within  half  an  hour  after  the  accident 
and  to  the  first  persons  who  appeared  upon  the  scene,  while 
the  declarant,  who  had  been  suffering  intense  pain  from  the 
time  he  was  injured,  was  lying  upon  the  spot  where  he  was 
hurt." 

In  the  case  before  us  there  is  no  evidence  as  to  how  much 
time  elapsed,  nor  that  Staken,  whom  the  deceased  told  of 
his  injury  and  to  whom  he  exhibited  his  hand,  was  the  first 
person  who  saw  him  after  the  accident,  but  it  is  a  fair  pre- 
sumption that  he  was.  He  was  not  working  in  immediate 
proximity  to  other  workmen.  The  injury  was  sufficient  to 
demand  immediate  treatment  when  the  deceased  reached  his 
home,  and  it  may  be  assumed  that  it  was  sufficient  to  cause 
the  injured  man  to  remark  about  it  to  the  first  person  whom 
he  saw.    The  remark  was  made  where  Radle  was  working. 

In  McCauley  vs  Imperial  Woolen  Company,  261  Pa.  312, 
325,  it  is  said: 

*Tt  is  to  be  kept  in  mind  that  statutes  of  the  character  of 
the  one  now  before  us  contemplate  liberality  in  the  admission 
of  proofs  and  the  inferences  reasonably  to  be  drawn  there- 
from." 

In  Van  Eman  vs  F.  &  C.  Co.,  201  Pa.  537,  the  following 
language  is  used : 

"It  may  be  that  the  statement  of  the  deceased,  made  to  his 
wife  several  hours  after  he  had  left  the  train,  ought  not  to 
have  been  received  as  part  of  the  res  gestae,  and  we  do  not 
understand  that  it  was  offered  as  such. 

When  the  husband  reached  his  home  with  his  aching  arm, 
the  one  person  for  whom  he  first  looked  and  to  whom  he  would 
first  tell  the  simple  truth  was  his  wife.  He  might  have  said 
nothing  to  any  passenger  on  the  train,  nor  to  any  friend  or 
passerby  on  his  way  home;  but  there  he  would  tell  what  had 
happened,  and,  first  of  all,  to  the  one  to  whom  he  would  natur- 
ally turn  for  attention  and  comfort.  Human  experience  teaches 
us  that  he  would  speak  the  truth  to  her,  and  that  he  would  tell 
her  just  what  had  happened  to  him,  as  he  would  have  told  it, 
if  he  had  spoken,  to  those  about  him  when  he  awoke  in  the 
car  with  his  helpless  arm  at  his  side.  At  no  time  could  he 
have  told  just  how  he  had  been  injured,  for  he  was  asleep 
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when  his  arm  was  knocked  from  under  his  head ;  but  he  gave 
a  reasonable  theory  of  how  he  had  been  hurt.  Any  statement 
he  might  have  made  at  the  instant  he  was  hurt,  as  to  the 
cause  of  the  injury,  would  have  been  evidence  as  part  of  the 
res  gestae.  The  law  presumes  that,  having  so  spoken  on  the 
instant,  without  premeditation,  and  as  soon  as  he  found  he 
had  been  injured,  he  would  speak  the  truth;  but,  whether  this 
presumption  should  extend  to  what  the  deceased  told  his  wife, 
and  she  ought  to  be  allowed  to  repeat  it  as  part  of  the  res 
gestae,  we  need  not  decide,  for,  even  if  she  ought  not  to  have 
been  allowed  to  tell  it,  this  judgment  will  not  be  reversed  be- 
cause she  did." 

So  in  this  case  it  is  not  necessary  to  rely  upon  the  decla- 
rations made  to  the  wife  several  hours  after  the  injury,  al- 
though in  the  light  of  what  is  said  in  McCauley  vs  Imperial 
Woolen  Co.,  supra,  concerning  the  liberality  of  proof,  that 
declaration  might  be  regarded  as  competent. 

The  underlying  circumstances  conclusively  show  that  the 
deceased  received  his  injury  in  the  course  of  his  employment, 
and  the  courts  have  held  that  where  the  circumstances  lead  to 
such  a  fair  inference,  where  there  are  no  facts  indicating  any- 
thing to  the  contrary,  the  Workmen's  Compensation  Board 
have  a  right  to  base  a  finding  upon  such  circumstances.  Fluck- 
er  vs  Carnegie  Steel  Co.,  263  Pa.  113;  McCauley  vs  Imperial 
Woolen  Company,  supra.  In  the  last  case  the  deceased  died 
of  anthrax  and  it  was  contended  that  there  was  no  evidence 
outside  of  hearsay  evidence  to  sustain  the  finding  of  the  Ref- 
eree.   The  Court  said,  page  324 : 

'*But  we  concur  in  the  view  of  the  court  below  that  the  other 
facts  in  the 'case  constitute  circumstantial  evidence  which  to- 
gether with  the  competent  and  relevant  parts  of  the  expert 
professional  testimony  already  referred  to,  was  adequate  to 
sustain  the  referee's  allowance  of  compensation.  In  other 
words,  under  the  circumstances  of  this  case,  deceased,  appar- 
ently not  having  been  where  he  was  liable  to  become  inoculated 
with  external  anthrax,  except  at  his  work,  and  he,  as  he  left 
defendant's  mill,  on  the  day  in  question,  having  shown  symp- 
toms of  that  disease  by  the  mark  upop  and  swelling  of  his 
neck,  the  inference  may  reasonably  be  drawn,  in  view  of  the 
nature  of  the  work  on  which  he  was  engaged,  that  the  inocula- 
tion occurred  during  the  course  of  his  employment;  or,  as  said 
by  one  of  the  doctors,  in  all  probability  'the  disease  was  caused 
by  the  anthrax  germ  entering  through  the  skin  by  reason  of 
a  'sticker'  from  the  wool  which  deceased  handled  during-  the 
day.' " 
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Radle  went  to  work  without  a  cut  or  a  scratch.  He  came 
from  work  having  received  a  cut  that  required  immediate 
treatment.  There  was  no  evidence  that  he  was  any  place 
else  except  in  the  mine.  He  died  as  the  result  of  the  cut.  We 
think,  under  the  principles  of  all  the  cases,  there  is  proof  of 
circumstances  to  justify  the  finding  of  the  Board,  even  without 
resort  to  the  declarations  of  the  deceased  made  to  his  fellow 
workman,  his  wife  and  his  son.  But  we  further  hold  that  the 
declaraiion  made  to  the  fellow  workman  is  competent,  and 
that  the  evidence  of  that  declaration  and  of  the  other  circum- 
stances is  abundantly  sufficient  to  justify  the  finding. 

For  these  reasons  the  exceptions  to  the  findings  of  the  Work- 
men's Compensation  Board  are  overruled,  the  appeal  dismissed 
at  the  cost  of  the  appellant,  and  the  award  of  the  Board  here- 
by confirmed.  The  Prothonotary  is  hereby  directed  to  certify 
this  judgment  to  the  Workmen's  Compensation  Board. 


Mabel  Sylvester  Boyer,  Executrix  of  the  Last  Will  and  Testa- 
ment of  Daniel  B.  Conrad  vs  The  Brotherhood  Relief  and 
Compensation  Fund. 

By-laws — Construction — Words— Lose— Judgment 
non  obstante  veredicto. 

When  there  is  no  ambiguity  in  the  wording  of  the  by-laws  of  a 
beneficial  association,  it  is  the  duty  of  the  court  to  interpret  the 
words  used. 

"Lose"  implies  inability  to  retain  or  to  recover,  or  an  involuntary 
deprivation  of  the  thing  which  is  said  to  be  lost. 

In  deciding  whether  judgment  should  be  entered  non  obstante 
veredicto,  all  the  evidence  and  inferences  therefrom,  favorable  to  the 
parity  having  the  verdict,  must  be  accepted  as  true  and  all  which  are 
unfavorable,  if  depending  solely  on  oral  evidence,  must  be  rejected. 

Motion  for  judgment  non  obstante  veredicto  and  for  new 
trial.    C.  P.  Dauphin  County,  No.  36  June  Term  1919. 

Fox  &  Geyer,  for  plaintiff. 

M.  E.  Stroup  and  J.  Dress  Pannell,  for  defendant. 

Wickersham,  J.,  September  11,  1922. 

The  plaintiff  in  this  action,  being  the  executrix  of  the  last 
will  and  testament  of  Daniel  B.  Conrad,  deceased,  sought  to 
recover  from  the  defendant  corporation  the  sum  of  $1000.00 
together  with  interest.  Daniel  B.  Conrad,  the  decedent,  was, 
at  the  time  of  the  happening  of  the  events  about  which  the 
witnesses  testified  at  the  trial,  a  railroad  freight  conductor, 
employed  by  the  Pennsylvania  Railroad  Company,  and  who 
was  then  a  member  in  good  standing  in  the  defendant  cor- 
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poration.  The  constitution  and  by-laws  of  defendant  cor- 
poration constituted  the  contract  between  the  defendant  and 
the  said  Daniel  B.  Conrad,  and  this  suit  was  based  thereupon, 
principally  upon  the  provisions  of  Section  3  of  Article  IV  of 
said  by-laws,  which  provides  as  follows: 

**A  member  who  has  held  eighteen  months  continuous  mem- 
bership in  this  fund,  and  losing  his  position  and  not  being  re- 
tained in  the  service  of  the  company  for  which  he  worked,  will 
receive  fifty  (50)  cents  for  each  member  in  good  standing, 
not  to  exceed  the  sum  of  One  Thousand  ($1,000.00)  Dollars. 
An  assessment  of  fifty  (50)  cents  will  be  levied  to  pay  said 
claim." 

The  practice  to  be  pursued  in  order  that  a  member  might 
recover  the  compensation  provided  for  in  said  Section  3,  Article 

IV,  is  found  in  Article  V,  Sections  2  and  3,  of  said  constitution 
and  by-laws,  which  provide: 

"2.  No  compensation  of  any  kind  will  be  paid  by  this  or- 
ganization to  any  one  of  its  members  either  by  suspension, 
loss  of  position,  or  retirement,  who  fails  to  notify  either  in 
person  or  by  mail,  an  officer  of  his  terminal  board  within  seven 
days  after  first  notification  of  such  suspension,  loss  of  position, 
or  retirement." 

*'3.  When  a  member  is  suspended  or  loses  his  employment, 
as  provided  in  this  constitution,  he  shall  report  to  the  Vice- 
President  of  his  terminal.  The  Vice-President  shall  at  once 
investigate  and  if  he  is  satisfied  that  member  comes  under  the 
law  and  is  entitled,  he  will  at  once  fill  out  form,  sign  on  line 
Assistant  Vice-President,  turn  form  over  to  Terminal  Presi- 
dent who  will  sign  and  send  at  once  to  the  National  Secre- 
tary."     *      *      * 

This  case  turned  upon  the  proper  interpretation  of  the  words 
"losing  his  position"  and  "not  being  retained  in  the  service 
of  the  company  for  which  he  worked,"  as  found  in  said  Sec- 
tion 3  of  Article  IV,  and  in  Sections  2  and  3  of  said  Article 

V.  There  being  no  ambiguity  in  the  wording  of  these  three 
sections  of  the  by-laws,  it  became  the  duty  of  the  court  at 
the  trial  to  interpret  the  meaning  of  the  words  above  quoted. 
We  met  that  duty  by  instructing  the  jury — see  notes  of  tes- 
timony page  95— as  follows: 

"There  are  two  questions  you  must  find  from  the  evidence. 
First,  did  he  lose  his  position?  Every  use  of  the  word  'lose' 
implies  an  inability  to  retain  or  to  recover,  or  an  involuntary 
deprivation  of  the  thing  which  is  said  to  be  lost.  A  man  may 
lose  his  position  from  sickness  or  personal  injury,  or  by  fail- 
ure of  the  principal  to  retain  him,  or  by  his  discharge  to  make 
way  for  another,  or  by  the  insolvency  of  his  employer,  or  the 
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destruction  of  the  buildings  by  fire.  So,  with  that  definition 
of  the  loss  of  his  position,  do  you  find  from  the  evidence  that 
he  lost  his  position?" 

It  was  further  contended  by  the  defendant  that,  even  if 
Daniel  B.  Conrad  lost  his  position  because  of  his  insanity 
which  occurred  November  12,  1917,  from  which  he  died  in 
May  1918,  if  he  was  still  "retained  in  the  service  of  the  com- 
pany," he  could  not  recover;  and  there  was  considerable  evi- 
dence on  the  one  side  and  the  other  as  to  whether  he  was  ac- 
tually retained  in  the  service  of  the  company.  Interpreting 
the  words  "was  retained  in  the  service  of  the  company,"  as 
found  in  the  constitution  and  by-laws  of  the  defendant  cor- 
poration, we  instructed  the  jury  as  follows  (see  notes  of  testi- 
mony page  96) : 

"If  you  find  that  he  actually  lost  his  position  because  of  his 
disability  you  inquire,  Third:  Was  he  retained  in  the  service 
of  the  company?  'Service  has  been  pretty  clearly  defined  to 
you  by  counsel  in  arguing  this  case.  I  can  only  add  to  that 
a  few  words:  Service  implies  compensation.  What  kind  of 
compensation  can  you  recall  that  Conrad,  the  insane  man, 
received  from  this  company  after  he  lost  his  position,  if  you 
find  he  did  lose  it?  That  is,  after  he  became  insane.  If  he 
received  no  compensation  then  can  it  be  said  that  he  was  in 
the  service  of  the  company  even  though  actually  on  the  roll? 
They  carried  his  name  on  the  roll;  of  course  they  did  not 
strike  it  off.  He  had  been  a  faithful  employe  of  the  com- 
pany; he  had  been  in  their  service;  he  was  stricken  while  in 
the  service,  and  of  course  they  would  not  discharge  him  if 
he  was  taken  sick,  ^t^  j(c  *  Was  he  in  the  service  of  the 
company?  If  you  find  that  he  was  he  cannot  recover;  there 
can  be  no  recovery  in  this  case  and  your  verdict  must  be  for 
the  defendant.  If  you  find  that  he  was  in  the  service  of  the 
company,  if  he  was  incapacitated,  if  you  find  that  he  lost  his 
job,  and  if  you  find  that  notice  was  either  waived  or  com- 
plied with  under  the  evidence  in  this  case,  for  you  must  find 
those  things  from  the  evidence,  then  the  plaintiff  is  entitled 
to  recover." 

After  considering  the  evidence,  and  under  the  instruction 
of  the  court  from  which  I  have  quoted  briefly,  the  jury  re- 
turned a  verdict  for  the  plaintiff.  No  exception  was  taken 
by  the  defendant  before  the  jury  retired,  or  after,  to  the  charge 
of  the  court  or  to  our  answers  to  requests  for  instruction  on 
the  part  of  the  defendant,  nor  was  any  request  made  at  the 
time  of  the  trial  and  before  the  jury  retired  that  the  charge 
and  the  points  with  their  answers  should  be  transcribed  and 
filed  of  record. 
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A  motion  was  thereafter  made  by  the  defendant  that  judg- 
ment be  entered  in  its  behalf  non  obstante  veredicto;  also  a 
motion  was  made  for  a  new  trial,  the  two  being  combined  in 
one.  J    ; 

The  motion  for  judgment  in  favor  of  the  defendant  non  ob- 
stante veredicto  is  doubtless  based  upon  our  refusal  to  grant 
the  compulsory  non-suit,  motion  for  which  was  made  after  the 
plaintiff's  testimony  was  closed — see  notes  of  testimony  be- 
ginning at  page  51.  On  page  52  counsel  for  the  defendant  di- 
rected our  attention  to  the  sections  of  the  constitution  and  by- 
laws of  the  defendant  corporation  to  which  we  referred  in  tne 
opening  paragraphs  of  this  opinion,  and  contended  that  the 
evidence  in  the  case  failed  to  show  that  Daniel  B.  Conrad, 
the  deceased,  lost  his  position  with  the  Pennsylvania  Railroad 
Company,  and  was  not  retained  in  the  service  of  the  com- 
pany. It  was  further  contended  that  the  evidence  failed  to 
disclose  that  Daniel  B.  Conrad  or  his  committee  at  any  time 
made  and  executed  an  affidavit  stating  the  loss  of  position  and 
the  cause  therefor,  in  accordance  with  Section  7,  Article  V, 
of  the  constitution,  which  provides : 

"Any  member  losing  his  position  and  entitled  to  compen- 
sation under  the  laws  of  this  constitution  must  make  affidavit 
stating  the  loss  of  position  and  the  cause  therefor." 

We  over-ruled  the  said  motion  and  afterwards  submitted  all 
the  matters  in  controversy  to  the  jury  who  found  a  verdict 
for  the  plaintiff. 

In  deciding  whether  judgment  should  be  entered  non  ob- 
stante veredicto  all  the  evidence  and  inferences  therefrom 
favorable  to  the  party  having  the  verdict  must  be  accepted 
as  true,  and  all  which  are  unfavorable,  if  depending  solely  on 
oral  evidence,  must  be  rejected:  Donovan  vs  Philadelpliia 
Rapid  Transit  Co.,  Appellant,  273  Pa.  152. 

It  appeared  from  the  evidence  that  Daniel  B.  Conrad  was  a 
freight  conductor,  employed  by  the  Pennsylvania  Railroad 
Company;  that  on  November  12,  1917,  while  in  the  perform- 
ance of  his  duties  he  became  violently  insane  and  was  taken 
from  the  cabin  of  the  train  he  was  operating,  at  Renovo,  and 
on  that  or  the  next  day  was  removed  to  the  Insane  Hospital 
at  Danville,  where  he  remained  until  his  death  in  May,  1918. 
It  was  conceded  that  he  was  a  member  of  the  defendant  cor- 
poration for  more  than  eighteen  months.  Whether  he  was 
entitled  to  the  compensation  provided  for  in  the  hereinbefore 
quoted  sections  and  articles  of  th^  constitution  and  by-laws 
of  the  defendant  corporation  depended  upon  three  questions 
which  we  submitted  to  the  jury  and  all  of  which  were  found 
in  favor  of  the  plaintiff,  to  wit :  First,  Was  the  notice  required 
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by  the  constitution  and  by-laws  of  defendant  company  proper- 
ly given  or  waived?  The  plaintiff,  Mrs.  Boyer,  testified  that 
she  notified  E.  C.  Fisher,  Terminal  President  of  defendant  cor- 
poration, at  Sunbury,  within  a  day  or  two  after  Daniel  B. 
Conrad  became  incapacitated,  and  E.  C.  Fisher  testified  that 
he  prepared  the  necessary  blank  provided  by  the  defendant 
corporation,  had  it  signed  by  himself  and  the  Vice-President 
or  Secretary,  and  forwarded  it  to  Smith,  the  President,  at  Har- 
risburg,  postage  prepaid.  It  is  true  Smith  testified  he  had  no 
recollection  of  having  received  the  notice,  but  he  visited  Fisher 
on  several  occasions  thereafter  when  the  Conrad  case  was  dis- 
cussed and  he  admits  asking  for  certain  information  with 
regard  to  Conrad,  which  E.  C.  Fisher  testified  he  obtained  and 
mailed  to  Smith.  If  the  insured,  in  good  faith,  and  within  the 
stipulated  time,  does  what  he  plainly  intends  as  a  compliance 
with  the  requirements  of  his  policy,  good  faith  equally  re- 
quires that  the  company  shall  promptly  notify  him  of  their 
objections  so  as  to  give  him  the  opportunity  to  obviate  them; 
and  mere  silence  may  so  mislead  him  to  his  disadvantage 
to  suppose  the  company  satisfied  as  to  be  of  itself  sufficient 
evidence  of  waiver  or  estoppel:  Gould  vs  Dwelling  House 
Insurance  Company,  134  Pa.  570-588;  Weisenberger  vs  West- 
ern Reserve  Insurance  Co.,  250  Pa.  155;  William  Soller  Co. 
vs  Hartford  Fire  Insurance  Co.,  272  Pa.  389-390.  Conrad 
could  not  comply  with  the  by-laws — he  was  insane.  An 
attempt  was  therefore  made  to  comply  therewith  by  his  friend 
and  affianced  wife,  the  plaintiff  in  this  case,  and  by  Fisher, 
the  Terminal  President.  We  heard  no  evidence  of  any  objec- 
tion being  made  by  Smith  that  the  notice  furnished  was  not 
sufficient;  he  discussed  the  matter  with  Fisher  and  the  plain- 
tiff, and  made  some  suggestions  as  to  further  proof.  How 
then  could  it  be  said  that  the  section  of  the  constitution  and 
by-laws  of  the  defendant  corporation  relating  to  notice  had 
not  either  been  strictly  complied  with  or  that  said  require- 
ment had  been  waived  by  the  defendant  corporation?  Under 
the  circumstances  we  referred  the  question  of  whether  the 
notice  was  given  or  whether  it  was  waived  to  the  jury.  The 
verdict  in  favor  of  the  plaintiff  entitles  her  to  all  the  infer- 
ences found  in  the  evidence  favorable  to  her,  and  all  of  which 
must  now  be  accepted  as  true. 

The  second  question  we  referred  to  the  jury  was  whether 
the  defendant  lost  his  position.  What  was  meant  by  'loss  of 
position'  we  defined  in  that  part  of  the  charge  from  which  we 
have  quoted.  Our  definition  is  amply  supported  by  the  'Su- 
preme Court  in  re  Shaffer  vs  Senseman,  125  Pa.  310.     In  the 
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charge  to  the  jury  in  that  case — see  page  313 — Reader,  Judge, 

said: 

"A  man  loses  his  situation  by  his  involuntary  act.  No  per- 
son loses  a  place  which  he  withdraws  from  on  his  own  motion. 
Where  he  is  forced  by  circumstances  beyond  his  control  to 
withdraw  from  the  situation  either  by  the  action  of  the  au- 
thorities controlling  it,  or  his  health  is  in  such  condition  that 
his  life  is  in  danger,  or  where  his  health  is  imperiled  by  his 
continuance  in  the  position,  it  is  not  a  voluntary  withdrawal, 
but  it  would  be  a  loss  of  his  situation  such  as  is  within  the 
letter  of  the  contract." 

Affirming  the  judgment  of  the  court  below,  it  was  said  by 
Mr.  Justice  Clark,  page  316: 

"On  a  careful  study  of  the  various  definitions  of  the  word 
as  found  in  Webster's  Unabridged  Dictionary,  it  will  be  found 
that  every  use  of  the  word  implies  an  inability  to  retain,  or  to 
recover,  or  an  involuntary  deprivation  of  the  thing  which  is 
said  to  be  lost.  *  *  *  Mr.  Shaffer  might  h^ve  1  *^t 
his  situation,  perhaps,  from  sickness,  or  personal  injury,  by 
the  failure  of  the  principal  to  reappoint  him,  or  by  his  dis- 
charge to  make  way  for  another,  or  by  the  insolvency  of  his 
employer,  or  the  destruction  of  the  buildings  by  fire.    *    *    *" 

The  testimony  showed  that  Daniel  B.  Conrad  was  taken 
violently  insane  on  November  12,  1917,  while  in  the  perform- 
ance of  his  duties,  from  which  he  never  recovered.  Tie  never 
did  another  day's  w^ork  for  the  Pennsylvania  Railroad  Com- 
pany, and  his  position  as  conductor  was,  under  the  rules  of 
the  Pennsylvania  Railroad  Company,  advertised  and  bid  in 
by  another  conductor  who  thereafter  operated  the  crew  for- 
merly under  the  supervision  of  him,  the  said  Daniel  B.  Con- 
rad. The  verdict  of  the  jury  being  for  'the  plaintiff,  the  fact 
that  he  lost  his  position  must  now  be  accepted  as  true. 

The  third  question  we  submitted  to  the  jury  was  whether 
Daniel  B.  Conrad  was  retained  in  the  service  of  the  company 
during  his  disability.  There  was  no  evidence  that  he  ever  re- 
ceived any  compensation  from  the  Pennsylvania  Railroad 
Company  after  he  became  insane.  .It  is  true  that  the  witness 
Slack  testified  that  his  name  was  never  stricken  from  the  roll 
of  employes  of  the  Pennsylvania  Railroad  Company,  but  there 
was  evidence  that  when  an  employe's  services  no  longer  were 
required  by  the  company  he  was  asked  to  turn  the  property 
of  the  company  back  to  it,  to  wit :  his  key  and  his  lantern  and 
his  papers — notes  of  testimony  page  82.  It  was  also  testified 
by  Mrs.  Boyer,  the  plaintiff,  that  shortly  after  Daniel  B.  Con- 
rad became  insane  Mr.  Brubaker,  Mr.  Slack's  assistant,  re- 
siding at  Sunbury,  requested  her  to  return  to  him  Mr.  Conrad's 
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key,  timetables,  lantern,  and  other  property  of  the  company, 
with  which  request  she  promptly  complied.  The  question  of 
whether,  under  the  circumstances,  Daniel  B.  Conrad  was  still 
in  the  service  of  the  Pennsylvania  Railroad  Company  was  also 
referred  to  the  jury  and  the  plaintiff  is  entitled  to  all  the  in- 
ferences favorable  to  her  resulting  from  said  verdict.  We 
think  our  instructions  to  the  jury  in  which  we  defined  what 
is  meant  by  being  retained  in  the  service  of  the  company,  was 
justified:  Wilkes  vs  Buffalo,  Rochester  &  Pittsburgh  Railroad 
Co.,  216  Pa.  355.  On  page  358,  in  an  opinion  by  Galbraith,  P. 
J.,  over-ruling  the  motion  of  the  defendant  for  judgment  non 
obstante  veredicto,  it  was  said,  "Service,  too,  implies  com- 
pensation." Under  the  circumstances  we  could  not  do  other- 
wise than  submit  this  question  also  to  the  jury  and  the  ver- 
dict authorizes  the  inference  that  Conrad  was  not  in  the 
service  of  the  company  after  he  became  insane. 

We  think,  therefore,  that  the  verdict  for  the  plaintiff  should 
not  be  disturbed,  and  the  motion  of  the  defendant  for  judg- 
ment non  obstante  veredicto  is,  therefore,  over-ruled. 

For  the  reasons  which  we  have  just  given  the  motion  for  a 
new  trial  must  also  be  over-ruled.  The  verdict  was  not  against 
the  law  for  the  reasons  which  we  have  given,  nor  was  it  against 
the  evidence  nor  the  weight  of  the  evidence.  There  was  ample 
evidence,  if  believed,  to  sustain  the  verdict  in  favor  of  the 
plaintiff. 

It  is  further  alleged  by  the  defendant  that  we  erred  in 
over-ruling  defendant's  motion  for  a  compulsory  non-suit. 
For  the  reasons  which  we  have  given  in  over-ruling  the  mo- 
tion for  judgment  in  favor  of  the  defendant,  n.  o.  v.  and  for 
the  further  reason  that  the  refusal  to  grant  a  compulsory  non- 
suit is  not  assignable  for  error  (Davis  vs  Shenandoah  Borough, 
273  Pa.  501)  we  are  unable  to  conclude  that  we  so  erred. 

The  defendant  having  failed  to  ask  for  an  exception  to  the 
charge  of  the  court,  to  the  answers  to  defendant's  points,  and 
having  failed  to  request  that  the  charge  of  the  court,  the  ans- 
wers to  defendant's  points  and  the  testimony  be  transcribed 
and  made  a  part  of  the  record  in  this  case,  we  are  not  called 
upon  to  consider  and  pass  upon  the  fourth,  sixth,  seventh  and 
eighth  requests  for  a  new  trial.  If  called  upon  to  do  so  we 
would  over-rule  the  same. 

"Where  an  appellant  has  not  asked  that  the  charge  and 
the  points  with  their  answers  be  written  out  and  filed  of 
record  they  are  not  available  for  assignments  of  error :"  Wm. 
Zoller  Co.  vs  Hartford  Fire  Insurance  Co.,  272  Pa.  387;  John 
Curtis  Co.  vs  Winston  Et.  Al.,  186  Pa.  492. 
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For  the  above  reasons  the  motion  for  a  new  trial  is  also 
over-ruled. 

Exception  to  the  defendant. 

o 

Levi  D.  Rife  vs  Christian  Yingst 

Husband   and  wife— Alienation  of  wife's  affections — 

Evidence— Damages. 

In  an  action  for  damages  for  the  alienation  of  the  affections  of 
plaintiff's  wife,  the  burden  is  on  the  plaintiff  to  establish  the  fkct 
of  alienation  and  that  the  wife's  action  was  due  to  intermeddling  on 
the  part  of  the  defendant,  and  that  the  defendant  exercised  an  im- 
proper influence  as  a  pursuer  wilfully  and  with  intent  to  deprive 
plaintiff  of  the  society  and  affection  of  his  wife. 

Defendant  in  an  action  for  the  alienation  of  the  affection  of  plain- 
tiff's wife,  denied  any  intimate  relation  with  plaintiff's  wife  and 
denied  that  he  had  written  her  any  letters.  In  rebuttal  plaintiff 
offered  in  evidence  a  number  of  letters  of  an  endearing  character 
written  by  defendant  to  plaintiff's  wife.  These  letters  disclosed 
arrangements  that  defendant  was  making  to  have  plaintiff's  wife 
live  with  defendant  and  contained  repeated  requests  that  under  no 
circumstances  should  she  resume  her  former  relations  with  her  hus- 
band. Held,  on  motion  for  judgment  non  obstante  veredicto  and 
for  a  new  trial,  that  the  letters  were  properly  admitted. 

In  an  action  for  the  alienation  of  the  affections  of  plaintiff's  wife, 
defendant  offered  to  prove  by  plaintiff's  wife  that  she  left  her  husband 
on  account  of  his  cruel  treatment  and  on  account  of  his  venereal 
disease.  The  Court  excluded  this  testimony  and  limited  the  wife's 
testimony  to  a  denial  of  adulterous  acts  or  improper  conduct  on  her 
part. 

In  an  action  for  the  alienation  of  the  affections  of  plaintiff's  wife, 
defendant  offered  to  prove  the  declarations  of  plaintiff's  wife  as  to 
her  reasons  for  leaving  the  plaintiff.  The  Court  limited  this  proof 
to  declarations  made  ten  days  before  and  ten  days  after  the  date  of 
her  separation  from  her  husband. 

In  an  action  for  the  alienation  of  the  affections  of  plaintiffs  wife, 
a  request  that  the  Court  instruct  the  jury  to  consider  in  mitigation 
of  damages  the  amount  which  plaintiff  paid  his  wife  as  maintenance 
is  properly  refused. 

In  an  action  for  alienation  of  the  affections  of  plaintiff's  wife,  an 
instruction  to  th6  jury  that  punitive  damages  may  be  allowed  is 
proper. 

Motion  for  judgment  non  obstante  veredicto  and  for  a  new 
trial.    C.  P.  Dauphin  County,  No.  767  September  Term  1920. 

James  G.  Hatz,  for  plaintiff. 
Maurice  R.  Metzger,  for  defendant. 

Hargest,  P.  J.,  September  16,  1922. 

This  is  a  suit  for  damages  for  the  alienation  of  the  affections 
of  the  plaintiff's  wife.  After  a  verdict  for  the  plaintiff,  mo- 
tions were  made  for  judgment  non  obstante  veredicto,  and 
for  a  new  trial.    The  evidence  disclosed  that  the  plaintiff  and 
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his  wife  lived  together  in  the  borough  of  Middletown  for  a 
number  of  years  prior  to  September  8,  1920.  The  wife  then 
left  her  husband  without  assigning  any  reason.  The  defend- 
ant, prior  to  the  separation,  repeatedly  went  to  the  plaintiff's 
home,  both  day  and  night,  while  the  plaintiff  was  at  work, 
and  on  two  occasions  he  was  in  the  same  room  on  the  second 
story  of  the  house  with  the  plaintiff's  wife  at  night  while  her 
husband  was  absent.  The  wife  made  arrangements  to  move 
her  furniture  without  the  knowledge  of  the  plaintiff  and  she 
was  assisted  in  these  arrangements  by  the  defendant,  who 
hired  the  truck  and  accompanied  the  wife  on  the  train  to 
Gettysburg.  When  the  truck  with  the  furniture  arrived  in 
Gettysburg  the  defendant  and  the  plaintiff's  wife  boarded  the 
truck  and  rode  thereon  to  the  home  of  the  parents  of  Mrs.  Rife, 
where  the  defendant  remained  overnight.  The  defendants  paid 
part,  at  least,  of  the  expenses  of  the  truck.  After  the  separation 
the  defendant,  on  different  occasions,  went  to  see  the  plaintiff's 
wife  at  her  home  outside  of  Gettysburg,  and  wrote  her  a  num- 
ber of  letters  of  an  endearing  character.  These  letters  dis- 
closed arrangements  that  the  defendant  was  making  to  have 
Mrs.  Rife  live  with  him,  and  in  them  were  repeated  requests 
that  under  tio  circumstances  should  she  resume  her  former 
relations  with  her  husband. 

DISCUSSION 

In  an  action  of  this  character  the  burden  is  on  the  plaintiff 
to  establish  the  fact  of  alienation  and  that  the  wife's  action 
was  due  to  intermeddling  on  the  part  of  the  defendant  (Curtis 
vs  Miller,  269  Pa.  509),  and  that  the  defendant  exercised  an 
improper  influence  as  a  pursuer,  wilfully  and  with  intent  to 
deprive  plaintiff  of  the  society  and  affections  of  his  wife. 
Eisenhard  vs  Schmoyer,  69  Pa.  Super.  Ct.  289.  We  under- 
stand the  defendant's  councel  to  concede  that  if  the  letters  of 
the  defendant  to  the  plaintiff's  wife  were  properly  admitted 
in  evidence,  there  is  sufficient  to  take  the  case  to  the  jury. 
These  letters  were  offered  in  evidence  in  rebuttal  after  the  de- 
fendant had  taken  the  stand  and  denied  any  intimate  relation 
with  the  plaintiff's  wife  and  further  denied  that  he  had  written 
any  letters.  After  a  somewhat  grilling  cross  examination  he 
admitted  that  he  had  written  one  or  two  letters  on  business 
matters.  The  letters  were  offered  in  evidence.  They  were 
proper  evidence  not  only  as  affecting  his  credibility,  but  the 
contents  of  the  letters  had  direct  and  immediate  bearing  upon 
the  subject  matter  of  the  suit,  to  wit,  his  intermeddling  with 
the  plaintiff's  wife.  They  showed  both  an  "improper  influence 
as  a  pursuer",  and  the  intention  "to  deprive  the  plaintiff  of 
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the  society  and  affections  of  his  wife."  Eisenhard  vs 
Schmoyer,  supra.  The  defendant  himself  had  created  this 
evidence.  It  may  have  led  to  a  denial  of  justice  to  have  ex- 
cluded it.  It  is  true  that  it  was  offered  to  contradict  the 
defendant,  and  the  defendant  having  himself  previously  testi- 
fied that  he  had  no  itnimate  or  improper  relations  with  the 
plaintiff's  wife,  as  well  as  that  he  did  not  write  any  such 
letters,  it  was  competent  to  contradict  him  both  as  to  the 
intimacy  and  as  to  the  fact  of  having  written  the  letters.  We, 
therefore,  think  that  the  letters  were  properly  admitted  and 
used  at  the  trial. 

The  defendant  offered  to  prove  by  the  plaintiff's  wife  that 
she  left  her  husband  on  account  of  his  cruel  and  barbarous 
treatment  and  on  account  of  his  venereal  disease.  We  ex- 
cluded this  testimony  and  limited  the  wife's  testimony  to  a 
denial  of  adulterous  acts  or  improper  conduct  on  her  part. 

In  Keath  vs  Shiffer,  37  Pa.  Super.  Ct.  573,  it  is  held  that 
under  the  Act  of  May  8,  1907,  P.  L.  184,  in  an  action  of  this 
kind  the  wife  shall  be  a  competent  witness  to  rebut  an  attack 
upon  her  character  or  conduct,  but  that  this  statute  does  not 
make  the  wife  generally  competent  as  a  witness  in  such 
actions.  In  line  with  this  case  and  with  this  statute  we  per- 
mitted the  wife  to  testify  concerning  her  conduct,  and  to  rebut 
any  attack  upon  it,  but  we  excluded  her  from  becoming  a  wit- 
ness generally.    Ehrhart  vs  Bear,  51  Pa.  Super.  Ct.  39. 

The  defendant  offered  to  prove  the  declarations  of  the  wife 
as  to  the  reasons  for  her  leaving  the  plaintiff.  The  Court 
limited  this  proof  to  declarations  made  within  ten  days  before 
and  ten  days  after  the  day  of  her  separation  from  her  husband. 
The  state  of  mind  or  the  reason  which  impelled  the  plaintiff's 
wife  to  leave  him  was  a  relevant  fact.  Such  fact  must  be 
proven  by  competent  testimony.  Her  state  of  mind  could  be 
shown  by  proof  of  the  things  she  said  at  the  time  and  this 
does  not  necessarily  mean  the  very  moment  of  her  departure. 
Ickes  vs  Ickes,  237  Pa.  582,  591.  But  if  a  declaration  is  intend- 
ed to  show  the  motive  which  controlled  the  doingr  of  the  act, 
such  declaration  must  be  reasonably  connected  in  point  of 
time  with  the  act  "if  under  all  the  surrounding  circumstances 
one  would  naturally  associate  the  two  together."  Ickes  vs 
Ickes,  supra. 

In  Gilchrist  vs  Bale,  8  Watts  355,  evidence  of  the  declara- 
tions of  the  wife  made  ten  days  before  she  left  her  husband, 
were  admitted,  and  we  think  that  even  though  such  evidence 
is  not  considered  part  of  the  res  gestae,  but  as  proving  the 
state  of  mind  of  the  wife,  evidence  of  declarations  should  not 
be  admitted  without  regard  to  the  time  which  elapsed  between 
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the  declarations  and  the  act.  It  seems  to  us  that  ten  days, 
which  is  the  longest  time  that  we  have  found  in  any  reported 
case  of  this  character,  is  as  far  as  the  Court  should  go  in  per- 
mitting such  declarations  to  be  oflFered  in  evidence.  Other- 
wise the  opportunlity  for  fraud  and  manufactured  evidence  is 
presented.  For  these  reasons  we  limited  the  testimony  as  to 
the  declarations  of  the  wife  to  ten  days  before  and  ten  days 
after  the  act  of  separation  and  we  think  that  such  limitation 
was  as  liberal  to  the  defendant  as  the  law  permits. 

It  is  also  argued  that  the  Court  erred  in  refusing  to  instruct 
the  jury  to  consider  in  mitigation  of  damages  the  amount 
which  the  plaintiff  paid  his  wife  as  maintenance.  The  wife 
was  entitled  to  maintenance  from  her  husband.  How  the  fact 
that  the  husband  may  be  required  to  pay  for  the  maintenance 
of  his  wife  could  inure  to  the  benefit  of  the  defendant,  and 
relieve  him,  is  difficult  for  us  to  see.  The  result  of  this  argu- 
ment is  that  because  the  plaintiff  is  required  by  law  to  pay 
for  the  support  of  his  wife,  the  fact  that  he  pays  prevents  him 
from  receiving  what  he  otherwise  would  receive  from  the  de- 
fendant because  of  the  defendant's  wrong  doing. 

It  is  urged,  also,  that  we  erred  in  instructing  the  jury  that 
they  may  allow  punitive  damages. 

In  Matheis  vs  Mazet,  164  Pa.  580,  585,  it  is  said : 

"The  doctrine  of  punitive  or  exemplary  damages,  as  appli- 
cable to  such  cases  as  this,  is  as  old  as  the  Commonwealth 
itself;  and  it  will  be  an  evil  day  to  the  cause  of  justice  and 
good  morals,  if  the  principle  upon  which  such  damages  have 
hitherto  been  sustained  should  be  abandoned." 

We  have  also  carefully  considered  the  other  reasons  ad- 
vanced in  support  of  these  motions,  but  we  think  discussion 
of  them  is  unnecessary. 

The  motions  for  judgment  non  obstante  veredicto  and  for  a 
new  trial  are  hereby  overruled  and  jugdment  is  directed  to 
be  entered  on  the  verdict  upon  the  payment  of  the  jury  fee. 


Mary  May  F.  Mertz  vs  Jacob  Mertz 
Divorce — ^Proclamation — Publication — ^Act  of  April  5,  1917. 

A  proclamation  in  divorce  is  an  advertisement  required  by  law  to 
be  published  in  one  or  more  newspapers;  and,  since  Dauphin  County 
has  attained  a  population  of  more  than  150,000,  such  proclamation 
must,  under  the  Act  of  April  5,  1917,  P.  L.  49,  be  published  in  the 
Dauphin  County  Reporter  which  has  been  designated  as  the  legal 
periodical  for  Dauphin  County. 

In  this  case  publication  in  the  Dauphin  County  Reporter  was  dis- 
pensed with  by  a  special  order  of  Court  as  permitted  by  the  Act  of 
April  5,  1917,  P.  L.  49. 
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Libel  in  divorce.  C.  P.  Dauphin  County,  No.  335  June  Term 
1921. 

R.  Sherman  Care,  for  plaintiff. 

Hargest,  P.  J.,  March  3,  1922. 

This  is  a  proceeding  in  divorce.  The  master  has  found  facts 
sufficient  to  justify  a  decree,  but  he  has  raised  the  question 
whether  the  proclamation  in  this  case  should  have  been  pub- 
lished in  the  Dauphin  County  Reporter.  The  master  feels 
that  it  is  not  within  his  power  to  determine  this  question  of 
law.        • 

The  subpoena  and  alias  subpoena  were  returned  non  est 
inventus,  and  a  proclamation  was  published  once  a  wecjk  for 
four  weeks  in  the  Harrisburg  Telegraph,  a  newspaper  of  gen- 
eral circulation.  The  Act  of  April  5,  1917,  P.  L.  49,  provides, 
in  Section  1 : 

"That  hereafter  in  all  counties  of  the  Commonwealth,  having 
one  hundred  and  fifty  thousand  inhabitants  or  more,  every  no- 
tice or  advertisement  required  by  law  or  rules  of  court  to  be 
published  in  one  or  more  newspapers  of  general  circulation, 
unless  dispensed  with  by  special  order  of  court,  shall  also  be 
published  in  the  legal  newspaper,  issued  at  least  weekly,  in 
said  county,  designated  by  rules  of  court  for  the  publication 
of  court  or  other  legal  notices,  if  such  newspaper  exists." 

Rule  38  of  this  Court  designates  "The  Dauphin  County  Re- 
porter" is  the  legal  periodical  for  the  publication  of  all  notices 
required  by  law  to  be  made  in  a  legal  periodical.  The  Act  of 
1917,  above  referred  to,  is  also  made  part  of  Rule  38.  Section 
3  of  the  Act  of  March  13,  1815,  6  Sm.  L.  286,  requires  the  pub- 
lication of  notice  in  one  or  more  newspapers  "for  four  weeks 
successively,"  requiring  the  respondent  in  a  proceeding  in 
divorce  to  appear  on  the  first  day  of  the  next  term  of  court ;  if, 
upon  the  return  of  the  subpoena  and  alias  subpoena  proof  is 
made  that  the  party  could  not  be  found  in  the  county.  This 
notice  subsequently  came  to  be  designated  a  proclamation. 
The  Dauphin  County  Reporter  is  published  weekly,  and  Dau- 
phin County  has  now  more  than  150,000  inhabitants.  It  there- 
fore appears  that  the  proclamation  is  an  advertisement  re- 
quired by  law  to  be  published  in  one  or  more  newspapers  and, 
under  the  Act  of  1917,  it  must  be  published  in  the  Dauphin 
County  Reporter,  which  has  been  designated  as  the  legal  pe- 
riodical for  Dauphin  County. 

This  Act  of  Assembly  provides  that  the  Court  may  dispense 
with  the  publication  by  special  order.  Therefore,  to  prevent 
any  confusion  or  hardship,  the  Court  will  dispense  with  the 
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publication  in  The  Dauphin  County  Reporter,  in  every  case 
in  which  proclamations  have  heretofore  been  awarded,  but 
proclamations  hereafter  awarded  will  be  required  to  be  pub- 
lished as  provided  by  the  Act  of  Assembly  and  the  Rule  of 
Court  above  referred  to. 

It  is  specially  ordered  that  the  publication  in  The  Dauphin 
County  Reporter  of  the  proclamation  in  this  case  be  dispensed 
with. 

The  Master's  report  is  approved.  A  decree  will  be  signed 
upon  payment  of  costs  on  the  application  of  counsel. 


o 

Commonwealth  of  Pennsylvania  vs  William  Armour  Johns- 
ton, Jr.,  Executor  of  the  Estate  of  William  A.  Johnston,  de- 
ceased. 

Transfer  inheritance  tax — Shares  of  stock — Voting  trust  certificate- 
Act  of  June  20,  1919. 

Tax  laws  are  construed  most  strongly  against  the  state  and  in  favor 
of  the  tax  payer,  and  taxes  are  not  imposed  beyond  the  clear  import 
of  the  language  used. 

Shares  of  stock  are  the  interest  which  the  stockholder  has.  A  cer- 
tificate of  stock  or  a  voting  trust  certificate  is  only  the  evidence  of 
the  interest. 

Shares  of  stock  of  a  Pennsylvania  corporation,  owned  by  a  non- 
resident and  represented  by  a  voting  trust  certificate  issued  by  a  Penn- 
sylvania corporation,  are  subject  to  the  tax  imposed  by  the  Act  of 
June  20,  1919,  P.  L.  521,  upon  the  transfer  thereof  by  the  will  of  such 
non-resident. 

Appeal  from  appraisement  of  property  by  the  Auditor  Gen- 
eral for  transfer  inheritance  tax  purposes.  C.  P.  Dauphin 
County,  No.  5  Commonwealth  Docket  IS^O. 

Geo.  E.  Alter,  Attorney  General,  and  Geo.  Ross  Hull,  Dep- 
uty Attorney  General,  for  plaintiff. 

Johnson  and  Gilkyson  and  Hause,  Evans  &  Baker,  for  de- 
fendants. 

Hargest,  P.  J.,  April  25,  1922. 

This  is  an  appeal  from  an  appraisement  by  the  Auditor  Gen- 
eral for  the  purpose  of  ascertaining  the  amount  of  the  transfer 
inheritance  tax  imposed  by  law  on  property  belonging  to  the 
estate  of  William  A.  Johnston,  Deceased.  A  stipulation  was 
filed  to  dispense  with  a  trial  by  jury,  pursuant  to  the  Act  of 
April  22,  1874,  P.  L.  109. 

The  facts,  which  have  been  agreed  upon,  we  find  to  be  as 
follows : 

1.  William  A.  Johnston,  late  of  Richmond  County,  State  of 
New  York,  died  January  14,  1920,  having  made  a  will,  which 
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was  duly  admitted  to  probate  in  the  Surrogate's  Court  of  said 
Richmond  County  on  February  7,  1920.  By  said  will  he  de- 
vised and  bequeathed  all  of  his  property  after  the  payment  of 
debts  and  erpenses,  to  his  wife,  daughter,  and  son,  their  heirs 
and  assigns,  share  and  share  alike.  All  of  the  devisees  and 
legatees  were,  at  the  time  of  the  decedent's  death,  and  now 
are,  residents  of,  and  domiciled  in,  the  State  of  New  York. 
The  decedent  appointed  his  wife,  his  son,  William  Armour 
Johnston,  Jr.,  and  a  nephew,  as  his  executor. 

2.  The  wife  and  nephew,  having  renounced  and  failed  to 
qualify,  William  Armour  Johnston,  Jr.,  became  the  sole  execu- 
tor of  said  estate. 

3.  As  such  executor,  William  Armour  Johnston,  Jr.,  filed  in 
the  office  of  the  Auditor  General  of  Pennsylvania,  pursuant  to 
the  provisions  of  the  Act  of  Assembly  approved  June  20,  1919, 
P.  L.  521,  a  certified  copy  of  the  said  will  of  William  A.  Johns- 
ton, deceased,  and  an  affidavit,  with  the  accompanying  sched- 
ules, in  the  form  prepared  and  furnished  by  the  said  Auditor 
General,  showing  the  nature  of  the  property  owned  by  the  de- 
cedent at  the  time  of  his  death. 

4.  Among  the  items  enumerated  in  said  affidavit  was  the 
following:  "Voting  trust  certificate  issued  by  Girard  Trust 
Company  of  Philadelphia,  Pa.,  against  1,740  shares  of  stock 
in  the  S.  S.  White  Dental  Mfg.  Co.,  a  Pa.  corporation,  said 
shares  being  deposited  with  said  trustee,  pursuant  to  said 
voting  trust  agreement  and  decedent's  interest  therein  being 
subject  to  such  voting  trust  agreement,  market  value  $174,000." 

5.  The  said  voting  trust  agreement  dated  June  21,  7915,  con- 
tinued for  a  period  of  five  years.  It  contained  the  usual  pro- 
visions of  such  agreements  whereby  there  are  reserved  to  the 
depositors  the  equitable  beneficial  interest  in  the  shares  of 
stock;  the  right  to  receive  dividends;  the  right  to  approve  or 
disapprove  a  sale  of  stock  and  to  receive  the  proceeds  of  any 
sale  thereof;  the  right  to  vote  upon  an  increase  of  capital  stock 
or  the  creation  of  mortgage  or  lien  indebtedness  and  the  sale 
of  real  estate;  the  right  to  transfer  the  interest  in  the  stock 
subject  to  the  trust  agreement;  the  right,  on  vote  of  90%  of 
the  depositors,  to  elect  a  trustee  in  case  of  vacancy;  the  right, 
on  vote  of  95%  of  the  depositors,  to  terminatie  the  agreement 
and  receive  certificates  of  stock. 

The  legal  title  to  the  stock  during  the  life  of  the  agreement, 
the  management  of  the  ordinary  affairs  of  the  company,  a  lim- 
ited voting  power,  the  power  to  sell,  provided  authority  of 
depositors  was  given  and  provided  all  the  stock  be  sold  to- 
gether at  $200  or  more  per  share,  constitute  the  rights  and 
powers  vested  in  the  trustees. 
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6.  The  Auditor  General  settled  an  account  for  the  tax  due 
on  the  transfer  of  the  shares  represented  by  the  voting  trust 
agreement  and  standing  in  the  name  of  the  decedent,  in  the 
sum  of  $3,395.19. 

7.  The  executor  appealed  from  this  appraisement  and  as- 
sessment but  raises  no  question  as  to  the  amount  of  the  settle- 
ment. 

The  Act  of  June  20,  1919,  P.  L.  521,  provides  for  the  imposi- 
tion and  collection  of  taxes  upon  the  transfer  of  property  pass- 
ing from  a  decedent.    Section  1  provides,  in  part,  as  follows : 

"That  a  tax  shall  be,  and  is  hereby,  imposed  upon  the  trans- 
fer of  any  property,  real  or  personal,  or  of  any  interest  therein 
or  income  therefrom,  in  trust  or  otherwise,  to  persons  or  cor- 
porations in  the  following  cases:       ♦     ♦     * 

(b)  When  the  transfer  is  by  will  or  intestate  laws  of  real 
property  within  this  Commonwealth,  *  *  *  or  of  shares 
of  stock  of  corporations  of  this  Commonwealth  or  of  national 
banking  associations  located  in  this  Commonwealth,  and  the 
decedent  was  2l  non-resident  of  the  Commonwealth  at  the  time 
of  his  death.'' 

The  question  is  whether  a  tax  is  imposed  upon  the  transfer 
of  the  shares  of  the  stock  of  the  S.  S.  White  Dental  Company 
represented  by  the  voting  trust  certificates.  The  defendant 
argues  that  the  Act  of  Assembly  must  be  construed  strictly 
and  its  language  must  be  taken  most  strongly  against  the 
State,  and  inasmuch  as  the  Act  does  not  in  terms  impose  a  tax 
upon  the  equitable  interest  of  a  cestui  que  trust  in  a  situation 
such  as  that  presented  here,  no  tax  is  imposed  or  collectible. 

It  is  undoubtedly  true  that  tax  laws  are  construed  most 
strongly  against  the  State  and  in  favor  of  the  tax  payer,  and 
taxes  are  not  imposed  beyond  the  clear  import  of  the  language 
used.  The  question  in  this  case  is  whether  the  shares  of  stock, 
represented  by  the  voting  trust  certificates,  are  within  the 
clear  import  of  the  language  used  in  this  Act  of  Assembly. 

There  is  a  distinct  difference  between  "shares  of  stock"  and 
"certificates  of  stock."  "A  share  of  stock  is  an  incorporeal 
intangible  thing.  It  is  a  right  to  a  certain  proportion  of  the 
capital  stock  of  a  corporation — never  realized  except  upon  the 
dissolution  and  winding  up  of  the  corporation — with  the  right 
to  receive,  in  the  meantime,  such  profits  as  may  be  made  and 
declared  in  the  shape  of  dividends  *  *  *  But  the  docu- 
ment or  writing  which  is  the  evidence  of  ownership  is  a  tang- 
ible corporeal  thing'.*     Neiler  vs  Kelly,  69  Pa.  403. 

"A  share  of  the  capital  stock  of  a  corporation  may  be  de- 
fined as  the  interest  or  right  which  the  owner,  who  is  called 
the  'shareholder'  or  'stockholder,'  has  in  the  management  of 
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the  corporation,  and  in  its  surplus  profits,  and,  on  a  dissolution, 
in  all  of  its  assets  remaining  after  the  payment  of  its  debts 
*  *  *  The  equitable  interest  of  the  shareholder  in  the  prop- 
erty of  the  corporation  is  represented  by  the  term  *stock,'  and 
the  extent  of  his  interest  is  described  by  the  term  'shares.'  The 
expression  'shares  of  stock'  when  qualified  by  words  indicating 
number  and  ownership,  expresses  the  extent  of  the  owner's  in- 
terest in  the  corporation  property."  Fletcher  Cyc.  of  Corp., 
Vol.  5,  Sec.  3417. 

"A  certificate  of  stock  is  *  *  *  not  the  stock  itself,  but 
evidence  of  the  ownership  of  the  stock;  that  is  to  say,  it  is  a 
written  acknowledgment  by  the  corporation  of  the  interest  of 
the  stockholder  in  the  corporate  property  and  franchises;  it 
operates  to  transfer  nothing  from  the  corporation  to  the  stock- 
holder, but  merely  affords  to  the  latter  evidence  of  his  rights. 
It  should  be  clearly  understood  that  the  certificate  is  not  the 
stock,  but  merely  written  evidence  of  the  ownership  of  stock." 
Cook  on  Corp.  Sec.  13;  Fletcher,  Cyc.  of  Corp.  Vol.  5,  Sec. 
3425;  Peoples  Bank  vs.  Kurtz,  99  Pa.  344,  349; 

Therefore,  "shared  of  stock"  are  the  interest  which  the  stock- 
holder has.  A  "certificate  of  stock"  or  a  "voting  trust  certifi- 
cate" is  only  the  evidence  of  the  interest.  The  Act  of  1919, 
supra,  imposes  a  tax  upon  the  transfer  "of  shares  of  stocks  of 
corporations  of  this  Commonwealth."  But  it  not  only  imposes 
a  tax  upon  the  transfer  of  the  "shares,"  but  also  upon  the  trans- 
fer "of  any  interest  therein  or  income  therefrom,  in  trust  or 
otherwise." 

Before  the  voting  trust  agreement  was  entered  into  in  this 
case,  William  A.  Johnston  owned  the  stock  in  question  and 
every  interest  in  it.  Let  us  examine  how  the  situation  was 
changed  when  the  trust  agreement  was  executed.  That  agree- 
ment provides  that  the  stockholders  agree  with  each  other 
and  the  trustees  "to  deposit  and  transfer  to  the  trustees  all 
their  respective  holdings  of  the  company's  stock  in  trust"  and 
the  trustees  declare  that  they  hold  the  same  under  the  terms 
of  the  trust  and  thereupon  the  trustees  executed  to  the  stock- 
holders the  voting  trust  certificates  representing  the  shares  of 
stock.  When  that  transaction  was  complete,  the  trustees  had 
the  legal  title  to  the  stock  and  the  right  of  management  of  the 
ordinary  affairs  of  the  company,  and  practically  nothing  else. 
All  of  the  monetary  value  remained  in  the  depositors,  the 
holders  of  the  voting  trust  certificates.  Every  beneficial  in- 
terest, including  the  right  to  receive  dividends  or  the  proceeds 
of  a  sale,  if  any  such  were  made,  and  every  other  right  incident 
to  the  stock,  continued  to  vest  in  the  depositors  who  were  the 
former  stockholders.     The  net  result  of  the  transaction  was 
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that  th'e  stockholders  surrendered  some  of  the  incidents  which 
attached  to  their  shares  but  retained  the  valuable  interests  in 
those  shares.  Can  it  be  said,  to  use  the  very  language  of  the 
Act  of  1919  imposing  this  tax,  that  no  "interest  therein''  "in 
trust  or  otherwise,"  of  these  shares  of  stock  has  been  trans- 
ferred by  the  will  of  the  decedent?  In  Commonwealth  vs. 
Westinghouse  Airbrake  Company,  251  Pa.  12,  Mr.  Justice 
Elkin  said,  page  16: 

"The  law  regards  the  substance  and  not  the  form,  and  this 
is  especially  true  in  the  construction  and  administration  of  tax- 
ing statutes." 

We  think  that,  applying  this  principle  to  this  case,  the  shares 
of  stock  represented  by  the  voting  trust  certificates  are  "shares 
of  stock  of  a  corporation  of  this  Commonwealth"  within  the 
meaning  of  paragraph  (b)  Section  1  of  the  Act  of  1919,  even 
without  invoking  the  language  of  the  first  part  of  the  Section 
which  imposes  the  tax  upon  the  transfer  not  only  of  the  prop- 
erty, but  also '"of  any  interest  therein"  "in  trust  or  otherwise." 

In  United  States  Radiator  Co.  vs  State,  135  N.  Y.  Supp.  981, 
it  is  held  for  the  purpose  of  the  stock  transfer  tax  a  voting 
trust  certificate  is  the  same  as  a  stock  certificate. 

In  3  Fletcher's  Cyc.  of  Corp.  Sec.  1719,  it  is  said : 

"It  has  also  been  held  that  the  beneficial  owner  of  shares  of 
stock  of  an  insolvent  corporation  whose  sole  evidence  of  title 
to  such  stock  is  a  voting  trust  certificate  held  by  him  subject 
to  an  agreement  giving  to  the  voting  trustees,  during  the  term 
of  the  agreement  'all  rights  of  every  name  and  nature,  includ- 
ing the  right  to  vote  in  respect  of  any  and  all  of  such  stock,'  is 
a  stockholder  of  the  corporation  within  the  meaning  of  a  stat- 
ute authorizing  stockholders  to  institute  proceedings  to  wind 
up  the  business  of  an  insolvent  corporation."  O'Grady  vs  U.  S. 
Independent  Tel.  Co.  (N.  J.  L.)  71  Atl.  1040. 

Suppose  there  was  a  single  trustee  under  this  voting  trust 
agreement.  In  the  event  of  his  death  no  tax  would  be  col- 
lectible for  the  transfer  of  his  interest  to  his  successor,  because 
no  interest  would  pass  by  will  or  under  the  intestate  laws  and 
also  because  the  trustee's  interest  had  no  value.  The  conten- 
tion of  the  defendant,  therefore,  leads  to  the  conclusion  that 
the  Legislature  intended  to  relieve  from  transfer  tax  any  shares 
of  stock  represented  by  voting  trust  certificates,  because  the 
interest  of  the  trustee  could  not  be  taxed,  inasmuch  as  it  had 
no  value,  and  for  the  further  reason  that  it  does  not  pass  by 
will  or  under  the  intestate  laws,  and  the  beneficial  interest  of 
the  owner  could  not  be  taxed  because  he  has  parted  with  the 
legal  title  and  some  of  the  incidents  which  attach  to  the  shares. 
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We  do  not  think  that  the  Legislature  intended  any  such  con- 
clusion. 

Moreover,  the  tax  was  imposed  on  the  interest  in  the  shares 
represented  by  the  voting  trust  certificates  and  it  must  be  as- 
sumed that  whatever  incidents  were  carved  out  of  the  shares 
of  stock  by  the  voting  trust  agreement,  were  taken  into  con- 
sideration and  that  the  Auditor  General  assessed  the  tax  upon 
the  value  of  the  shares,  as  affected  by  the  voting  trust  agree- 
ment as  as  represented  by  the  voting  trust  certificate. 

For  these  reasons  we  are  of  opinion  that  the  1,740  shares  of 
stock  of  the  S.  S.  White  Dental  Company  represented  by  the 
voting  trust  certificate  issued  under  the  voting  trust  agree- 
ment above  referred  to,  are  subject  to  a  tax  upon  the  transfer 
thereof  by  the  will  of  the  decedent  and  that  the  tax  was  prop- 
erly assessed  and  imposed  thereon. 

There  is  no  question  raised  as  to  the  amount  of  the  tax. 
Section  38  of  the  Act  of  June  20,  1919,  P.  L.  521,  allows  pay- 
ment within  one  year  from  the  date  of  the  death  without  the 
imposition  of  interest,  and  where  the  payment  is  delayed  be- 
yond that  period  for  unavoidable  reasons,  interest  is  charge- 
able at  6%  instead  of  12%.  We  think  that  where  there  is  a 
bona  fide  litigation  to  test  the  right  to  tax,  the  interest  should 
be  at  the  rate  of  six  per  centum. 

Amount  of  appraisement, $3,395.19 

Interest  from  January  14,  1921, 254.64 

Total,  $3,649.83 

Therefore,  Judgment  is  hereby  directed  to  be  entered  in 
favor  of  the  Commonwealth  and  against  William  Armour 
Johnston,  Jr.,  Executor  of  the  estate  of  William  A.  Johnston, 
Deceased,  in  the  sum  of  $3,649.83,  unless  exceptions  be  filed 
within  the  time  limited  by  law. 

o 

Daivd  Cramer  vs  John  G.  Wall 
Fixtures — Evidence — Purchase  of  land — Inquiry  of  tenant  in  possession 

The  general  rule  is  that  when  the  owner  of  land  in  fee  puts 
machinery  and  appliances  upon  it,  for  the  purpose  of  carrying  on  a 
business  for  which  the  building  erected  thereon  is  adapted  and  the 
whole  constitutes  a  plan  for  carrying  on  a  particular  business,  the 
machinery  and  appliances  are  deemed  to  be  part  of  the  freehold. 

The  tests  whether  a  fixture  is  irremovable  are,  real  or  constructive 
annexation  of  the  article  in  question  to  the  realty;  appropriation  or 
adaption  to  the  use  or  purpose  of  that  part  of  the  realty  with  which 
it  is  connected:  the  intention  of  the  party  making  the  annexation 
to  make  the  article  a  permanent  accession  to  the  freehold. 
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The  intention  to  make  personal  property  a  permanent  part  of  the 
freehold  may  be  inferred  from  the  nature  of  the  property  afRxed,  the 
relation  and  situation  of  the  party  making  the  annexation,  the  policy 
of  the  law  thereto,  the  structure  and  mode  of  annexation  and  the 
purpose  or  use  for  which  the  annexation  has  been  made. 

The  testimony  of  a  witness  who  negotiated  a  sale  and  who  was 
present  when  it  was  consummated  and  who  witnessed  the  agree- 
ment of  sale  is  properly  admitted  for  the  purpose  of  showing  that 
the  sale  included  certain  articles  in  controversy,  the  instrument  of 
sale  being  indefinite  or  ambiguous. 

The  rules  of  law  with  respect  to  fixtures  between  landlord  and 
tenant  are  much  relaxed  and  are  not  held  with  the  same  rigor  or 
firmness  as  between  vendor  and  vendee,  executed  and  heir  or  as 
between  mortgagor  and  mortgagee. 

When  machinery  is  so  affixed  to  real  estate  that  it  would  be  con- 
sidered part  of  the  realty  as  between  vendor  and  vendee,  when  it  is 
installed  by  a  tenant  it  remains  his  property  if  it  can  be  removed 
without  material  injury  to  the  freehold. 

A  prospective  purchaser  of  land  is  required  to  make  inquiry  of 
those  in  possession  and  failing  to  do  so  is  affected  with  constructive 
notice  of  all  that  such  inquiry  would  have  disclosed. 

Bill  in  equity  for  injunction.  C.  P.  Dauphin  County,  No. 
721  Equity  Docket. 

Metzger  &  Wickersham,  for  plaintiff. 

J.  E.  B.  Cunningham,  for  defendant. 
Fox,  J.,  July  7,  1922. 

The  plaintiff  in  this  case  prays  for  an  injunction  against 
John  G.  Wall  to  prevent  the  latter  from  removing  a  boiler, 
radiation  pipes,  radiators,  refrigerator  plant,  including  radi- 
ation pipes,  electric  motor  and  other  equipment  from  the 
premises  on  the  northw^est  corner  of  Cumberland  and  Sixth 
Streets  in  the  city  of  Harrisburg. 

A  preliminary  injunction  was  awarded  and  a  hearing  was 
had  on  May  3rd,  1922,  when  upon  motion  the  preliminary  in- 
junction was  continued.  It  was  then  and  there  agreed  by 
counsel  representing  the  plaintiff  and  the  defendant  that  the 
testimony  then  taken  should  be  considered  as  if  taken  on 
final  hearing  and  that  the  hearing  had  on  the  above  stated 
date  should  be  deemed  as  the  final  hearing.  Argument  was 
had  on  the  9th  day  of  June,  1922. 

FINDINGS  OF  FACT. 

1.  In  the  year  1912,  Wilhelm  J.  Mehring,  was  conducting 
a  wholesale  liquor  and  bottling  business  in  the  storeroom  on 
the  first  floor  and  in  the  basement  of  the  northwest  comer  of 
Sixth  and  Cumberland  Streets  in  the  city  of  Harrisburg. 

2.  The  building  was  a  three  story  brick  structure,  the  two 
upper  stories  were  used  for  dwelling  purposes  and  Wilhelm 
J.  Mehring  was  the  owner  in  fee. 
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3.  In  the  basement  he  had  installed  machinery,  viz :  a  boiler 
for  the  purpose  of  pasteurization,  a  refrigerating  plant,  con- 
sisting of  an  electric  motor  of  about  twelve  and  one-half  horse 
power,  a  compressor,  a  tank  three  feet,  one  and  three-fourths 
inches  wide,  live  feet  high  and  seventeen  feet  long,  all  con- 
nected by  pipes  and  coils,  and  all  parts  of  the  plant  related 
to  one  another. 

4.  Wilhelm  J.  Mehring  on  the  18th  day  of  September,  1912, 
leased  the  first  floor  and  basement  to  the  defendant  Wall  for 
a  period  of  one  year,  beginning  October  1,  1912,  with  the 
privilege  to  the  tenant  of  extending  the  lease  from  year  to 
year,  not  exceeding  twenty  years. 

5.  Wilhelm  J.  Mehring  on  the  18th  day  of  September,  1912, 
sold  to  John  G.  Wall,  (the  defendant)  for  the  consideration 
of  $25,000.00  his  wholesale  liquor  and  bottling  business,  with 
all  the  equipment  and  appurtenances  appertaining  thereto, 
bottling  machinery  and  all  other  machinery.  This  included 
the  machinery  mentioned  in  paragraph  three  hereof. 

6.  Wilhelm  J.  Mehring,  the  owper  did  not  intend  to  make 
and  did  not  make  the  machinery  mentioned  in  paragraph  three 
a  part  of  the  freehold,  but  intended,  and  so  treated  it,  that 
it  should  be  personalty. 

.     7.     Wilhelm  J.  Mehring  died  intestate  on  the  2nd  day  of 
March,  1915. 

8.  On  the  22nd  day  of  April,  1921,  the  heirs  of  Wilhelm 
J.  Mehring,  deceased,  granted  and  conveyed  by  deed  to  David 
Cramer  (the  plaintiflF)  the  freehold  mentioned  in  this  case  for 
the  consideration  of  $27,000.00. 

9.  David  Cramer  (the  plaintiff)  at  the  time  he  purchased 
the  freehold  knew  that  John  G.  Wall  was  in  possession  of 
the  storeroom  on  the  first  floor  and  basement,  and  was  con- 
ducting the  bottling  business  then  and  there,  and  made  no  in- 
quiry of  Wall  as  to  what  his  rights  or  equities  were. 

10.  John  G.  Wall  did  not  inform  David  Cramer  at  or  be- 
fore the  time  of  purchase  by  Cramer  that  he,  Wall,  was  the 
owner  of  the  boiler  and  other  machinery  mentioned  in  para- 
graph three. 

11.  The  boiler  is  set  on  a  base  not  fastened  and  can  readily 
be  lifted  from  its  position  and  removed  from  the  premises; 
that  the  motor  is  bolted  on  a  concrete  base,  the  nuts  can  be 
unscrewed  and  the  motor  lifted  off  and  taken  away;  the 
compressor  is  likewise  fastened  to  a  base  and  can  likewise  be 
loosened  and  removed;  the  tank  is  not  in  any  way  fastened 
and  can  readily  be  taken  out  of  the  compartment  in  which  it 
is  placed  by  taking  off  the  frame  work  of  the  doorway,  or 
by  taking  the  tank  apart ;  the  pipes  and  coils  are  all  suspended 
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on  the  walls  or  elsewhere  and  can  easily  be  lifted  off  and 
taken  out  of  the  building. 

12.  No  material  injury  will  be  done  to  the  freehold  by  the 
removal  of  this  machinery,  nor  will  the  machinery  be  injured 
in  such  removal. 

13.  David  Cramer  in  the  year  1921,  renewed  the  lease  of 
the  storeroom  and  basement  to  John  G.  Wall  for  a  term  ex- 
piring April  1,  1922. 

14.  John  G.  Wall  from  October  1,  1912  continued  in  pos- 
session of  the  storeroom,  basement  and  machinery  mentioned 
in  paragraph  three  until  within  a  few  days  of  the  first  of  April, 
1922,  when  he  proceeded,  within  his  term,  to  remove  the  ma- 
chinery ment4oned  in  paragraph  three,  when  upon  bill  of 
complaint  being  presented  by  the  plaintiff,  he  was  enjoined 
from  so  doing. 

DISCUSSION. 

Wilhelm  J.  Mehring,  was  the  owner  of  the  premises  situate 
on  the  northwest  corner  of  Cumberland  and  Sixth  Streets,  in 
the  city  of  Harrisburg,  prior  to  September  18,  1912.  He  erect- 
ed thereon  a  three  story  brick  building,  the  second  and  third 
stories  being  occupied  as  living  apartments,  the  first  or  ground 
floor  as  a  storeroom  and  the  basement  in  connection  with  the 
first  or  ground  floor  as  a  bottling  establishment.  In  the  base- 
ment there  was  machinery  for  pasteurizing  purposes,  bottling 
beer  and  keeping  beer,  consisting  of  a  boiler,  a  refrigerating 
plant  which  was  composed  of  an  electric  motor,  a  compressor,  a 
tank  and  connecting  pipes  and  coils  and  other  machinery,  all 
used  in  connection  with  the  bottling  business.  There  was 
an  independent  heating  plant  in  the  basement,  situate  apart 
and  in  a  different  locality  from  the  above  mentioned  machinery 
and  appliances  and  separated  from  it  by  an  iron  grill  or  fence 
which  heated  the  three  stories  of  the  building.  On  the  18th 
day  of  September,  A.  D.  1912,  Wilhelm  J.  Mehring,  sold  to 
John  G.  Wall  (the  defendant  in  this  case)  using  in  his  written 
agreement  to  sell,  which  agreement  was  carried  into  effect, 
this  language:  "the  wholesale  liquor  and  bottling  business, 
with  all  the  equipment  and  appurtenances  appertaining  there- 
to, situate  at  the  northwestern  corner  of  North  Sixth  and 
Cumberland  Streets  in  said  city  of  Harrisburg,  consisting 
principally  of  the  License,  Good-will,  Stock  and  Fixtures, 
Office  Furniture  and  Fixtures,  Safe,  Horses  and  Mules, 
Wagons  and  other  vehicles,  bottling  madiinery  and  all  other 
machinery,  &c.,  for  the  sum  of  Twenty-five  Thousand  (25,000) 
Dollars  to  be  paid  as  follows,  etc."  and  on  the  same  date 
executed  a  lease  to  Wall  for  the  first  floor  and  basement  of 


1922  DAUPHIN   COUNTY   REPORTS  413 

David  Cramer  vs  John  G.  Wall 

the  building,  to  be  used  and  occupied  as  a  wholesale  liquor 
store  and  bottling  works  for  the  term  of  one  year,  beginning , 
on  the  1st  day  of  October,  1912,  with  the  privilege  to  the 
lessee  of  extending  the  lease  from  year  to  year,  not  exceed- 
ing twenty  years,  by  giving  notice  in  writing,  etc.  Wall 
under  this  lease  and  sale  entered  into  possession  of  the  real 
estate  and  machinery  and  later  on,  pipes  from  the  boiler  in 
the  bottling  part  of  the  basement  were  by  the  tenant  extended 
and  attached  to  the  radiators  in  the  store-room  so  as  to  aid 
in  heating  the  latter,  but  later  on  this  use  was  discontinued 
by  the  tenant,  and  the  storeroom  was  heated  by  steam  ob- 
tained from  the  city  steam  and  heating  plant.  Mehring  died 
intestate  on  or  about  March  2nd,  1915;  Wall  still  continuing 
in  possession  as  a  tenant  from  year  to  year.  On  April  22, 
1921,  the  heirs  of  Mehring  granted  and  conveyed  by  deed  to 
David  Cramer  (the  plaintiff  in  this  case)  the  said  real  estate, 
Wall  then  being  the  lessee  of  the  first  floor  and  basement, 
and  by  a  subsequent  agreement  made  between  Cramer  and 
Wall  the  latter  was  to  remain  as  lessee  until  April  1,  1922. 
Immediately  before  the  expiration  of  the  last  term,  the  de- 
fendant was  about  to  vacate  the  freehold  and  to  remove  there- 
from the  boiler,  refrigerating  plant  and  other  machinery  with- 
in the  part  of  the  basement  which  both  Mehring  and  he  dur- 
ing their  respective  possession  had  used  for  the  purpose  of 
the  bottling  business  when  the  bill  was  presented  praying 
that  he  be  restrained  from  removing  this  machinery,  and 
thereupon  a  preliminary  injujnction  was.  granted. 

The  plaintiflF  contends  that  these  are  fixtures  that  passed 
to  him  by  the  deed  of  the  premises  from  the  grantors.  The 
defendant  contends  that  they  were  not  fixtures,  but  that  they 
were  chattels,  and  further  contends,  that  even  though  they 
were  apparently  part  of  the  real  estate  at  the  time  of  the  sale. 
Mehring  by  his  sale  to  Wall  severed  them  or  authorized  the 
tenant  to  sever  them  and  that  the  tenant  being  in  possession 
within  his  term,  and  also  at  the  time  he  attempted  to  remove 
them,  is  entitled  to  remove  them. 

The  general  rule  is  that  when  the  owner  of  land  in  fee  puts 
machinery  and  appliances  upon  it  for  the  purpose  of  carrying 
on  a  business  for  which  the  building  in  which  they  are  erected 
is  adapted,  and  the  whole  constitutes  a  plan  for  the  carrying 
on  of  a  particular  business,  such  articles  are  to  be  deemed 
part  of  the  freehold  annexing  them ;  Bannerot  vs  Bannerot, 
238  Pa.,  page  606. 

The  tests  as  to  whether  or  not  a  fixture  is  irremovable  are: 

1.  Real  or  constructive  annexation  of  the  article  in  ques- 
tion to  the  realty. 
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2.  Appropriation  or  adaption  to  the  use  or  purpose  of  that 
part  of  the  realty  with  which  it  is  connected. 

3.  The  intention  of  the  party  making  the  annexation  to 
make  the  article  a  permanent  accession  of  the  freehold,  this 
intention  being  inferred  from  the  nature  of  the  article  affixed, 
the  relation  and  situation  of  the  party  making  the  annexation 
and  the  policy  of  the  law  in  relation  thereto,  the  structure  and 
mode  of  the  annexation  and  the  purpose  of  use  for  which  the 
annexation  has  been  made."  Elwell  on  Fixtures,  page  21 ;  Rul- 
ing Case  Law,  Vol.  11,  page  1059.  The  modern  authorities 
give  pre-eminence  to  the  question  of  intention.  We  are  of  the 
opinion  that  Mehring  did  not  intend  to  make  these  articles  a 
permanent  accession  to  the  freehold.  He  was  licensed  by 
the  court  to  carry  on  a  wholesale  liquor  and  bottling  business 
for  a  year  only.  His  license  might  not  be  continued  and  the 
machinery  in  the  basement  become  useless,  and  it  was  so 
placed  therein  as  to  be  easily  and  readily  removed.  In  this 
opinion  we  are  corroborated  by  the  fact  of  the  sale  of  them 
to  Wall.  But  even  if  it  was  intended  that  they  should  be  of 
the  freehold,  by  his  sale,  he  converted  the  articles  from  fix- 
tures to  chattels  and  gave  the  right  to  the  tenant  to  detach 
and  remove  them  at  any  time  the  latter  might  see  fit  during 
his  tenancy.  Elwell  on  Fixtures,  page  43  etc.;  Bronson  on 
Fixtures  page  115;  Ruling  Case  Law,  Vol.  11,  page  1066. 

It  is  further  contended  by  the  plaintiff  that  the  bill  of  sale 
from  Mehring  does  not  include  the  boiler  nor  the  tank  and 
refrigerating  plant.  Our  construction  of  it  is  that  it  does. 
Very  general  language  is  used,  viz:  "to  sell  his  wholesale 
liquor  and  bottling  business  with  all  the  equipment  and  appur- 
tenances appertaining  thereto  consisting  principally  of  a  li- 
cense, good-will,  stock  of  liquors,  beers  and  other  merchan- 
dise, cash  register,  store  furniture  and  fixtures,  bottling  ma- 
chinery and  all  other  machinery/'  The  scrivener  began  with 
first  mentioning  the  license  and  good-will,  then  the  contents 
evidently  of  the  first  floor,  and  then  of  the  basement  where 
the  machinery  was,  and  used  the  general  language  instead  of 
going  into  complete  detail.  At  the  time  of  the  hearing  for 
the  purpose  of  assisting  in  construing  the  general  terms  "all 
equipment  and  appurtenances  belonging  thereto,"  and  "bot- 
tling machinery  and  all  other  machinery,"  we  admitted  the  tes- 
timony of  the  witness  Vaughn,  who  negotiated  the  sale  be- 
tween Mehring  and  Wall  and  who  was  present  at  the  time 
it  was  consummated  and  witnessed  the  agreement  of  sale 
executed  by  them.  The  witness  testified  that  Mehring  did 
include  in  the  sale  to  Wall  the  articles  in  controversy.  The 
admission  of  this  evidence,  we  think  was  proper:  Frazier  et 
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al  vs  Monroe  et  al,  72  Pa.  page  166;  Perry  vs  Payne,  217  Pa. 
252;  McMillan  vs  Titus,  222  Pa.  500;  Collison  vs  Philadelphia 
Co.,  233  Pa.  350.  The  defendant  Wall  was  also  called,  inter 
alia,  for  the  purpose  of  showing  what  his  contract  with  Mehr- 
ing  embraced.  The  evidence  was  taken  subject  to  the  objec- 
tion of  the  plaintiflF.  We  exclude  this  evidence  and  hold  th:it 
it  is  inadmissible  under  the  Act  of  1887,  P.  L.  158,  Section  5-E. 
We  think  this  construction  is  sustained  in  the  case  of  Powell 
vs  Schoenfeld,  262  Pa.  589. 

The  plaintiflF  further  contends  that  even  though  the  ma- 
chinery in  question  had  been  sold  by  Mehring  to  Wall  and 
not  having  been  actually  severed  or  detached  from  the  free- 
hold when  Cramer  the  plaintiflF  purchased,  no  notice  having 
been  given  to  Cramer  of  the  purchase  by  Wall,  the  fixtures 
passed  with  the  freehold  to  the  grantee. 

The  rules  of  law  with  respect  to  fixtures  between  landlord 
and  tenant  are  much  relaxed  and  are  not  held  with  the  same 
rigor  or  firmness  as  between  vendor  and  vendee,  executor  and 
heir,  or  as  between  mortgagor  and  mortgagee.  When  ma- 
chinery if  so  aflSxed  that  it  would  be  considered  part  of  the 
realty  as  between  vendor  and  vendee,  when  installed  by  the 
tenant  it  remains  his  property,  if  it  can  be  removed  without 
material  injury  to  the  freehold:  Voorhis  vs  Freeman,  2  W. 
&  S.,  page  llo;  Ruling  Case  Law,  Vol.  11,  page  1069.  In  the 
case  of  Elwes  vs  Mawe,  Smith's  Leading  Cases,  Vol.  2,  page 
222  in  speaking  of  the  rule  as  existing  between  vendor  and 
vendee  it  is  followed  with  this  language:  "the  right  of  a 
tenant  to  remove  fixtures  does  not  conflict  with  this  doctrine, 
because  it  can  only  be  exercised  while  he  is  in  possession, 
and  when  third  persons  are  consequently  bound  to  take  notice 
at  their  peril  of  any  legal  or  equitable  title  that  he  may  have 
against  the  owner  in  fee."  In  Elwell  on  Fixtures,  page  316, 
it  is  said:  "The  doctrine  in  relation  to  landlord  and  tenant  is 
generally  stated  without  reference  to  the  question  of  notice, 
to  be,  that  a  conveyance  by  the  landlord  of  the  demised  prem- 
ises will  not  convey  to  the  grantee  the  tenant's'  fixtures.  In 
this  relation,  however,  the  possession  of  the  tenant  is  in  it- 
self suflScient  to  put  the  purchaser  upon  inquiry  and  he  is 
bound  at  his  peril  to  ascertain  the  nature  and  extent  of  the 
tenant's  rights,  so  that  the  doctrine  of  bona  fide  purchase  with- 
out notice  can  rarely  in  this  relation  become  material  to  the 
determination  of  the  question."  In  Ruling  Case  Law,  Vol.  11, 
page  1070,  it  is  laid  down  "when  the  land  is  sold  by  the  land- 
lord, the  purchaser  is  chargeable  with  notice  of  the  rights  of 
the  tenant  in  possession."  (See  also  cases  cited  in  note  19.) 
In  the  two  following  cases  (both  relating  to  real  estate)  our 
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Supreme  Court  said,  in  Jamison  vs  Dimock,  95  Pa.,  page  52: 
"It  is  the  duty  of  the  purchaser  of  real  estate  to  make  in- 
quiry, and  having  failed  so  to  do  he  is  affected  with  construc- 
tive notice  of  such  facts  as  would  have  come  to  his  knowledge 
in  the  proper  discharge  of  that  duty" ;  Stonecipher  vs  Keane, 
268  Pa.  page  540:  "A  prospective  purchaser  of  land  is  re- 
quired to  make  inquiry  of  those  in  possession  thereof,  and 
failing  to  do  so,  is  affected  with  constructive  notice  of  all  that 
such  inquiry  would  have  disclosed,  in  other  words,  actual 
possession  is  constructive  notice  of  the  interest  of  the  posses- 
sor in  the  premises." 

In  the  case  of  Radey  vs  McCurdy,  209  Pa.,  at  page  310,  the 
court  said :  "When  a  tenant  attaches  to  the  land  fixtures  nec- 
essary for  him  in  the  conduct  of  his  business,  the  presump- 
tion is  that,  at  the  expiration  of  his  lease,  he  will  remove  them ; 
and  it  is  his  right  to  do  so.  They  are  not  put  in  for  the  benefit 
of  the  landlord,  and,  until  the  tenant,  after  his  term  expires, 
leaves  them  on  the  premises  in  which  he  no  longer  has  any 
interest,  no  intention  can  be  imputed  to  him  to  abandon  them 
to  his  lessor:  Hill  vs  Sewald,  53  Pa.  271;  Watts  vs  Lehman, 
107  Pa.  106." 

After  they  are  attached  to  the  land  the  buying  of  them  by 
the  tenant  from  the  landlord  we  think  in  effect  amounts  to 
the  same  as  the  tenant  attaching  them  and  the  presumption 
is  the  same. 

In  the  case  of  McClintock  &  I.  Co.,  Appel.  vs  Aetna  E.  Co., 
260  Pa.  at  page  195 ;  the  court  in  quoting  from  the  case  of 
Lindsay  Bros.  Inc.  vs  Curtis  Publishing  Co.,  236  Pa.  229,  said : 

"In  the  last  cited  case  it  is  said :  'Nothing  short  of  the 
clearest  expression  of  an  agreement  by  the  parties  to  that 
effect,  can  justify  the  extension  of  the  grasp  of  the  landlord 
so  as  to  cover  chattels  or  personal  property  brought  upon  the 
premises  by  the  tenant,  in  pursuance  of  the  business  for  which 
the  premises  were  leased.'  " 

The  Court  also  said :  "In  recognition  of  this  rule  this  court 
has  held  that  in  absence  of  an  express  contract  concerning 
trade  fixtures  there  is  an  implied  contract  permitting  the  ten- 
ant to  remove  them  if  done  at  the  proper  time  and  in  a  proper 
manner:"  Robinson  vs  Harrison,  237  Pa.  613. 

"What  constitutes  trade  fixtures  is  one  of  intention  to  annex, 
not  the  character  of  the  physical  annexation  to  the  realty: 
Seeerer  vs  Pettit,  77  Pa.  437;  Catasauqua  National  Bank  vs 
North,  160  Pa.  303 ;  Wick  vs  Bredin,  189  Pa.  83 ;  and  is  usually 
a  mixed  question  of  law  and  fact  and  therefore  for  the  jury: 
Campbell  vs  O'Neill,  64  Pa.  290;  Seeger  vs  Pettit,  supra." 
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From  these  authorities  we  are  of  the  opinion  that  the  plain- 
tiff at  the  time  of  his  purchase  of  the  freehold,  having  failed 
to  make  inquiry  concerning  them  of  the  defendant  then  in  pos- 
session of  the  freehold  and  of  the  machinery  in  question,  on 
the  premises,  had  constructive  notice  of  the  tenant's  owner- 
ship of  these  chattels,  and  that  he  was  bound  by  the  implied 
contract,  permitting  the  tenant  to  remove  the  machinery  even 
though  he  was  ignorant  of  the  express  contract  of  sale. 

CONCLUSIONS  OF  LAW. 

1.  The  defendant  John  G.  Wall  is  incompetent  to  prove 
anything  that  occurred  between  him  and  Wilhelm  J.  Mehring, 
now  deceased. 

2.  The  agreement  of  sale  between  Mehring  and  Wall  is 
admissible  in  evidence  in  this  case. 

3.  The  Act  of  Assembly  approved  May  19,  1893,  P.  L.  108, 
is  not  applicable  in  this  case. 

4.  John  S.  Vaughn  is  competent  to  testify  as  to  the  cir- 
cumstances surrounding  the  parties,  Mehring  and  Wall,  when 
they  entered  into  the  contract  of  sale,  so  as  to  ascertain  what 
was  intended  to  pass  by  the  sale,  the  instrument  of  sale  being 
indefinite  or  ambiguous. 

5.  The  machinery  mentioned  in  the  bill  was  not  attached 
by  Mehring  to  the  freehold  so  as  to  become  part  of  the  realty. 

6.  John  G.  Wall  was  the  legal  owner  of  the  machinery 
mentioned  in  the  bill  at  the  time  of  the  purchase  of  the  free- 
hold by  Cramer. 

7.  At  the  time  of  the  purchase  of  the  freehold,  it  was  the 
duty  of  the  purchaser,  Cramer,  to  inquire  of  the  tenant  in 
possession,  Wall,  what  his  rights  and  equities  were,  and  not 
having  done  that,  he  had  constructive  notice  of  the  tenant's 
ownership  in  the  machinery  and  also  was  bound  to  know  that 
there  was  an  implied  contract  in  the  absence  of  any  express 
contract  to  the  contrary,  that  the  tenant  might  remove  them 
at  the  proper  time  and  in  a  proper  manner. 

8.  The  defendant  is  the  legal  owner  of  the  machinery 
mentioned  in  the  bill  and  has  the  right  to  remove  it  in  a  proper 
manner. 

9.  The  bill  of  complaint  should  be  dismissed  at  the  cost 
of  the  plaintiff,  David  Cramer. 

(Form  of  decree  reported  by  the  Trial  Judge  to  be  entered  nisi) 
And  Now,  July  6th,  1922,  after  a  full  hearing  and  due  con- 
sideration it  is  ordered,  adjudged  and  decreed,  that  the  bill 
of  complaint  filed  in  this  case  be  dismissed  at  the  cost  of  the 
plaintiff,  David  Cramer. 
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Criminal  law — Murder — Qualifications  of  juror — 
Requests  for  instructions. 

In  the  selection  of  a  jury  for  the  trial  of  an  indictment  for  murder 
a  juror  was  asked  "Would  you  have  any  bias  or  prejudice  against  this 
defendant  because  of  his  race  or  color?"  He  answered  "no"  and  was 
accepted  by  the  Commonwealth  and  by  the  defendant.  At  the  same 
term  of  court,  on  a  previous  examination  the  same  juror  was  asked, 
"Have  you  any  prejudice  against  a  person  on  account  of  his  race  or 
color?"  He  answered  "yes."  The  defendants  in  both  cases  were 
colored  men.  In  the  case  in  which  the  juror  was  accepted  a  verdict 
of  guilty  was  returned  after  a  short  deliberation.  Held,  overruling 
motion  for  a  new  trial,  that  the  defendant  was  not  prejudiced  by  this 
juror. 

In  the  trial  of  an  indictment  for  murder,  a  request  that  the  Court  in- 
struct the  jury,  "That  the  defendant  ought  to  be  judged  as  matters 
appeared  to  him  at  the  time  he  shot  the  deceased  and  that  it  could 
have  made  no  difference  whether  the  brother  of  the  defendant  was  the 
aggressor  in  the  trouble  between  him  and  the  decedent,"  was  properly 
refused. 

Motion  for  a  new  trial.  Oyer  and  Terminer  of  Dauphin 
County,  No.  5  January  Sessions  1922. 

Philip  S.  Moyer,  District  Attorney,  for  Plaintiff. 

Oscar  G.  Wickersham,  for  Defendant. 

Hargest,  P.  J.,  (March  20,  1922. 

The  defendant  was  convicted  of  murder  in  the  second  de- 
gree. He  made  a  motion  for  a  new  trial,  assigning  the  usual 
reasons, — that  the  verdict  is  against  the  weight  of  the  evidence, 
the  charge  of  the  Court,  and  the  law  and  the  evidence. 

We  have  carefully  considered  the  charge  and  the  evidence 
and  are  entirely  satisfied  that  there  was  no  error  in  submitting 
the  case  to  the  jury.  There  was  evidence  from  which  the 
jury  might  have  convicted  the  defendant  of  murder  in  the  first 
degree,  of  murder  in  the  second  degree,  or  of  manslaughter. 
The  Court  cannot  substitute  its  judgment  for  that  of  the  jury. 
Therefore,  it  would  serve  no  good  purpose  to  review  this  evi- 
dence. These  general  reasons  do  not  require  further  discus- 
sion. 

The  fourth  reason  assigned  is:  "The  verdict  is  not  the  ver- 
dict of  an  unprejudiced  and  unbiased  jury.  One  of  the  jurors, 
it  has  been  learned  since  the  trial  of  this  case,  in  a  former  case 
heard  only  a  day  or  two  previous  to  the  day  this  case  was 
called,  having  sworn  on  his  voire  dire  that  he  had  prejudice 
against  colored  people,  and  when  similarly  sworn  in  this  case 
testified  that  he  had  no  prejudice." 

In  the  case  of  Commonwealth  vs  Anthony  Jenkins,  called 
for  trial  before  Judge  Wickersham,  January  12,  1922,  Elmer 
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Hampton,  a  juror,  having  been  examined  as  to  other  qquali- 
fications,  was  asked :  '*Q.  Have  you  any  prejudice  against  a 
person  on  account  of  race  or  color?  A.  Yes."  In  the  case 
now  before  us,  the  same  juror  was  called,  and  after  being 
otherwise  examined  as  to  his  qualifications,  was  asked:  "Q. 
Would  you  have  any  bias  or  prejudice  against  this  defendant 
because  of  his  race  or  color?  A.  No."  The  juror  was  then 
accepted  by  both  the  Commonwalth  and  the  defendant.  It 
will  be  noted  that  in  the  first  case  the  answer  was  impersonal ; 
that  the  juror  said  that  he  might  have  a  prejudice  against  a 
person  on  account  of  his  race  or  color ;  but,  in  the  case  before 
us,  when  the  specific  question  was  asked  as  to  whether  he 
would  have  any  bias  or  prejudice  against  the  defendant  be- 
cause of  his  race  or  color,  he  said  "No."  Assuming  that  the 
juror  thoroughly  understood  both  questions,  and  giving  these 
answers  the  fullest  effect,  both  the  defendants  being  colored 
men,  the  inference  is  that  the  juror  entertained  a  prejudice 
against  the  race,  generally  speaking,  but  none  against  the  ac- 
cused. It  has  been  settled  that  one  should  not  be  excluded 
from  jury  service  merely  because  he  does  not  think  highly  of 
the  race  to  which  the  defendant  belongs:  Balbo  vs  People, 
19  Hun  424,  affirmed  in  8  N.  Y.  498. 

Where  a  juror  said  that  he  had  prejudice  against  the  nation- 
ality to  which  the  defendant  belonged,  and  that  prejudice 
would  be  in  his  mind  during  the  trial,  but  not  hinder  him  in 
rendering  a  just  verdict,  and  that  he  had  no  prejudice  against 
the  defendant  individually,  it  was  held  that  he  was  not  dis- 
qualified: State  vs  Guidice,  Ann.  Cas.  1917  C,  1160,  170  Iowa 
731,  153  N.  W.  335 ;  16  R.  C.  L.  87. 

In  State  vs  Brown  (Mo.)  87  S.  W.  519,  it  is  held  that  one 
is  not  disqualified  as  a  juror  on  the  trial  of  a  negro  because 
he  admitted  he  had  some  prejudice  against  the  negro  race, 
but  stated  that  he  had  no  such  bias  or  prejudice  as  would  pre- 
vent him  from  impartially  trying  the  case,  it  appearing  from 
his  examination  that  he  had  no  prejudice  against  the  defendant. 

In  Johnson  vs  the  State,  Ann.  Cas.  1912  B,  965,  85  Neb.  565, 
130  N.  W.  282,  it  is  held  that  "where  it  is  shown  on  the  voire 
dire  examination  of  a  juryman  that  he  is  a  fair  and  conscien- 
tious man,  and  is  in  all  other  respects  competent  to  serve  as 
a  juror,  the  mere  fact  that  he  has  a  feeling  that  the  white  race 
is  superior  to  the  colored  race,  of  which  the  defendant  is  one, 
does  not  render  him  incompetent." 

The  jury  was  sent  out  at  the  adjournment  of  the  Court  for 
the  noon  recess,  at  12.31  o'clock.  The  Court  was  advised  some 
time  before  the  meeting  at  two  o'clock  that  the  jury  was  ready 
to  report,  and  they  did  report  immediately  upon  the  assem- 
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blage  of  the  Court  at  that  hour.  In  view  of  the  short  time  the 
jury  required  for  their  deliberations,  we  are  convinced  that 
this  juror  did  not  contribute  to  that  verdict  through  bias  or 
prejudice,  or  exercise  his  bias  or  prejudice  toward  bringing 
such  a  verdict  about.  His  fairness  and  qualifications  in  other 
respects  are  not  questioned.  The  utmost  that  could  be  said 
for  his  answers,  taking  both  cases  together,  is  that  while  he 
might  have  some  bias  or  prejudice  against  the  negro  race,  he 
had  none  against  this  defendant. 

For  the  reasons  above  given  and  under  the  authorities  above 
cited,  we  are  convinced  that  the  defendant  was  not  prejudiced 
by  this  juror. 

The  remaining  reason  for  a  new  trial  is:  "The  learned 
Court  erred  in  refusing  to  instruct  the  jury,  as  requested  at 
the  close  of  the  charge  of  the  learned  Court,  to  wit,  that  the 
defendant  ought  to  be  judged  as  matters  appeared  to  him  at 
the  time  he  shot  the  deceased,  and  that  it  could  have  made  no 
difference  whether  the  brother  of  the  defendant  was  the  ag- 
gressor in  the  trouble  between  him  and  the  decedent."  This 
reason  is  the  outcome  of  what  occurred  at  the  close  of  the 
charge  to  the  jury.  Counsel  for  the  defendant  said:  "Before 
the  jury  retire  the  defendant  desires  to  except  to  that  part  of 
Your  Honor's  charge  wherein  the  Court  discussed  the  ques- 
tion as  to  whether  or  not  John  Meeks  was  the  aggressor  in 
the  quarrel  between  him  and  the  deceased.  I  am  calling  your 
Honor's  attention  to  this,  because  I  believe  this  to  be  the  law." 
Counsel  then  read  from  Wharton  on  Homicide,  (page  773) 
as  follows: 

"It  has  been  held,  however,  that  the  amenability  to  the  law 
of  a  person  who  finding  another  engaged  in  an  affray  goes 
to  his  aid  and  takes  part  in  the  conflict,  depends  upon  his  own 
acts  and  intent,  and  not  upon  the  intent  which  actuates  the 
person  to  whose  aid  he  goes,  he  having  no  knowledge  thereof." 

The  Court  thereupon  replied:  "Yes,  we  think  that  is  the 
law  as  to  an  affray,  but  we  do  not  think  it  applies  to  this  case." 

The  same  principle  was  applied  in  Biggs  vs  Commonwealth, 
164  Ky.  223;  175  S.  W.  379;  Ann.  Cas.  1916  A  1096;  13  R.  C. 
L.  Homicide,  140. 

Counsel  again  urged  this  authority  on  the  argument  of  the 
motion  for  a  new  trial.  The  effect  of  it  has  been  entirely  mis- 
understood. The  learned  author  does  not  mean  to  say  that 
one  engaged  in  an  affray  may  take  the  matter  into  his  own 
hands  and  commit  homicide  and  then  plead  self-defense  or 
justification.  What  he  says  is  that  in  such  a  situation  one  who 
goes  to  the  aid  of  another  who  is  already  engaged  in  an  affray, 
cannot  hide  behind  the  acts  of  such  other  person  but  must 


1922  DAUPHIN  COUNTY  REPORTS  421 

Williams  vs  Shaw 

be  judged  by  his  own  acts  in  entering  into  the  affray.  It  has 
no  application  whatever  to  the  principle  that  where  one  goes 
to  the  defense  of  a  near  relative,  his  rights  are  subject  to  the 
same  limitations  as  the  right  of  self  defense.  The  rule  to  be 
applied  where  one  goes  to  the  defense  of  a  near  relative  does 
not  extend  to  the  defense  of  a  friend  or  companion,  much  less 
to  a  stranger,  as  in  the  case  of  an  affray :  "Commonwealth  vs 
Paese,  220  Pa.  371. 

That  principle  is  well  stated  in  Wharton  on  Homicide,  pages 

"Where  one  person  interferes  in  behalf  of  another  who  was 
the  aggressor,  and  there  is  opportunity  to  retreat  after  the 
interference,  and  advantage  is  not  taken  of  it,  the  person  in- 
terfering can  claim  no  greater  right  than  the  other,  and  neither 
of  them  can  invoke  the  doctrine  of  self  defense.  Thus,  if  a 
son  fight  in  defense  of  his  father,  his  act  in  so  doing  will  receive 
the  same  construction  as  that  of  the  father.  And  if  the  latter 
was  the  aggressor  in  bringing  on  the  difficulty,  and  could  not 
plead  self  defense,  the  same  rule  applies  to  the  son.  *  *  * 
Nor  can  one  strike  to  relieve  a  brother  from  peril  unless  the 
brother  was  free  from  fault  in  bringing  on  the  difficulty  which 
placed  him  in  peril  and  if  a  person  in  whose  defense  a  brother 
engaged  was  in  fault,  and  had  not  retreated  or  attempted  to 
retreat,  the  interference  is  not  justifiable  or  excusable."  13 
R.  C.  L.  Homicide,  Sees.  139,  140,  141;  21  Cyc.  826,  827. 

We  are  convinced  that  there  is  no  substantial  reason  shown 
in  support  of  this  motion. 

The  motion  for  a  new  trial  is  therefore  overruled  and  the 
District  Attorney  directed  to  move  for  judgment  on  the 
verdict. 


-o- 


Maria  Williams,  Thomas  Williams,  Ruth  Williams  and  Clara 

Williams  vs  F.  W.  Shaw. 

Deeds — Habendum  in  trust — Marketable  title. 

The  tendency  of  modern  decisions  is  to  disregard  technicalities  and 
to  treat  all  uncertainties  in  a  conveyance  as  ambiguous,  subject  to  be 
cleared  up  by  resorting  to  the  intention  of  the  parties  as  gathered 
from  the  instrument  itself,  the  circumstances  attending  and  leading 
up  to  its  execution  and  the  subject  matter  and  situation  of  the  parties 
at  that  time. 

A  deed  by  a  husband  and  wife  conveyed  land  in  fee  to  the  daughter 
of  the  wife;  habendum,  in  trust  to  the  sole  and  separate  use  of  the 
grantors  during  their  natural  lives.  Held,  on  case  stated  to  determine 
the  marketability  of  the  title,  that  the  intention  of  the  grantors  was 
to  convey  the  land  described  in  the  deed  in  fee,  subject  to  the  life 
estate  reserved  in  the  habendum;  that  after  the  death  of  the  grantors 
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the  fee  remained  in  the  grantee  and  that  her  deed  conveyed  a  market- 
able title. 

Case  stated.    C.  P.  Dauphin  County,  No.  10  June  Term  1922. 
Lynn  M.  Irvine,  for  plaintiffs. 
John  C.  Nissley,  for  defendant. 
Wickersham,  J.,  July  6,  1922. 

The  plaintiff,  Maria  Williams,  entered  into  an  agreement  to 
sell  and  convey  to  F.  W.  Shaw,  the  defendant,  a  lot  or  piece 
of  ground  in  the  Borough  of  Middletown,  for  the  price  or  sum 
of  $150.00.  The  defendant  paid  $10.00  to  bind  the  bargain, 
the  balance  of  the  purchase  money  to  be  paid  within  sixty 
or  ninety  days.  A  deed  in  fee  simple  for  the  conveyance  of 
said  tract  of  land  was  executed  by  the  plaintiffs  and  tendered 
the  defendant  who  refused  to  receive  the  same  and  to  com- 
plete the  contract  by  paying  the  balance  of  the  purchase 
money,  for  the  reason  that  he  was  advised  and  believes  the 
plaintiffs  cannot  convey  to  him  a  good  and  marketable  title. 

An  amicable  action  was  commenced  to  the  number  and  term 
above  stated  in  order  to  test  the  title  of  the  plaintiff.  The 
parties  have  prepared  and  filed  as  a  part  of  the  record  in  these 
proceedings  a  case  stated,  wherein  it  appears  that  the  plaintiff, 
Maria  Williams,  received  title  to  the  tract  of  land  to  be  sold, 
by  deed  from  Jacob  Wilson  and  Josephine  Wilson,  his  wife, 
bearing  date  October  24,  1910,  and  recorded  in  the  recorder's 
office  of  Dauphin  County.  In  the  habendum  of  said  deed  there 
is  the  following  clause: 

"To  have  and  to  hold  the  said  premises,  with  all  and  sigular 
the  appurtenances,  unto  the  said  party  of  the  second  part,  her 
heirs  and  assigns,  to  and  for  the  only  proper  use  and  behoof 
of  said  party  of  the  second  part,  her  heirs  and  assigns  forever; 
in  trust,  nevertheless,  for  the  uses  following,  and  none  other, 
that  is  to  say,  for  the  sole  and  separate  use  of  Jacob  Wilson 
and  Josephine  Wilson,  his  wife,  of  Middletown,  Dauphin 
County,  Pennsylvania,  for  and  during  their  natural  lives." 

Jacob  Wilson  and  Josephine  Wilson,  the  said  grantors,  have 
since  died,  Josephine  Wilson  having  died  last. 

The  grantee  in  said  quoted  deed,  Maria  Williams,  was  the 
daughter  of  Josephine  Wilson.  She  cared  for  Jacob  and  Jose- 
phine Wilson  until  Jacob  Wilson  died,  after  which  she  took 
her  mother  to  her,  Maria  Williams,  home  and  kept  her  until 
her  decease. 

It  is  the  contention  of  Maria  Williams  that  the  property 
described  in  the  said  deed  from  Jacob  and  Josephine  Wilson 
to  herself,  and  which  she  now  proposes  to  convey  to  F.  W. 
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Shaw,  is  in  her  in  fee  simple;  that  in  the  premises  in  said 
deed  attached  to  the  Case  Stated  and  marked  **Exhibit  A",  the 
grantors  granted,  bagained  and  sold,  etc.,  said  tract  of  land  to 
her,  *'her  heirs  and  assigns  ;'*  that  the  purpose  of  the  grantors 
was  to  convey  to  her  the  property  in  said  deed  described,  in 
compensation  for  the  services  she  rendered  and  expected  to 
render  to  them,  subject,  however,  to  a  life  estate  which  the 
grantors  retained  in  themselves ;  that  the  said  Josephine  Wil- 
son was  an  inebriate  and  it  was  the  desire  of  her  husband, 
Jacob  Wilson,  to  preserve  the  title  to  the  said  real  estate  in 
case  of  his  death  prior  to  that  of  his  wife,  Josephine,  so  that 
it  might  not  be  dissipated  by  her  and  so  that  at  her  death  the 
fee  might  vest  in  the  said  Maria  Williams;  and  that  upon  the 
death  of  the  grantors  the  life  estate  which  they  retained  passed 
with  them  and  the  estate  in  fee  remained  in  her,  the  said  Maria 
Williams ;  that  she  therefore  has  an  estate  in  fee,  and  is  ready 
and  able  to  comply  with  her  agreement  to  sell  and  convey  the 
same  to  the  defendant,  F.  W.  Shaw. 

The  defendant,  F.  W.  Shaw,  expresses  his  readiness  and 
willingness  to  take  the  property  and  pay  the  balance  of  the 
purchase  money  provided  the  court  shall  decide  that  Maria 
Williams  has  a  good  and  marketable  title  to  the  property,  and 
it  is  further  agreed,  if  the  court  shall  be  of  the  opinion  that 
the  fee  simple  deed  signed  by  Maria  Williams  and  her  hus- 
band, and  duly  acknowledged,  will  convey  a  marketable,  fee 
simple  title  to  the  said  defendant,  F.  W.  Shaw,  then  judg- 
ment to  be  entered  for  the  plaintiff;  but  if  not,  then  judgment 
to  be  entered  for  the  defendant,  the  costs  to  follow  the  judg- 
ment, and  either  party  to  have  the  right  of  appeal  to  the 
Superior  Court  of  the  State  of  Pennsylvania. 

The  question,  then,  to  be  determined  is  the  meaning  of  the 
words  in  the  habendum  clause  of  the  deed  from  Jacob  Wilson 
and  Josephine  Wilson,  his  wife,  to  Maria  Williams ;  what  was 
the  intention  of  the  parties  at  the  time  said  deed  was  executed, 
acknowledged  and  delivered? 

It  will  be  observed  that  Jacob  Wilson  and  Josephine  Wilson, 
by  their  aforesaid  deed,  conveyed  the  tract  of  land  in  question 
tolMaria  Williams,  the  daughter  of  Josephine  Wilson,  in  fee, 
but,  in  the  habendum  they  provide  that  this  conveyance 
is  in  trust  "for  the  sole  and  separate  use  of  Jacob  Wilson  and 
Josephine  Wilson  for  and  during  their  natural  lives."  No 
provision  is  made  for  any  disposition  of  the  property  at  their 
death ;  no  duties  are  prescribed  to  be  performed  by  the  trustee. 
Can  it  be  that  the  grantors  intended  to  create  a  mere  dry 
trust?  Was  it  their  intention  that  at  their  death  the  property 
should  revert  to  the  heirs  of  Jacob  Wilson,  in  whom  the  title 
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was  at  the  time  the  conveyance  was  made?  We  think  not. 
We  must  assume  that  the  grantors  had  some  definite  purpose 
in  the  eexcution,  acknowledgement  and  delivery  of  said  deed 
to  Maria  Williams.  The  wording  of  the  deed  is  ambiguous 
and  therefore  we  must  gather  the  intention  of  the  grantors 
from  the  surrounding  circumstances  at  the  time  of  its  execu- 
tion, as  set  forth  in  the  case  stated. 

The  tendency  of  modem  decisions  is  to  disregard  techni- 
calities and  to  treat  all  uncertainties  in  a  conveyance  as  am- 
biguous subject  to  be  cleared  up  by  resorting  to  the  inten- 
tion of  the  parties  as  gathered  from  the  instrument  itself,  the 
circumstances  attending  and  leading  up  to  its  execution,  and 
the  subject  matter  and  the  situations  of  the  parties  as  of  that 
time:  8  R.  C.  L.  1141.  Where  an  instrument  in  writing  is 
ambiguous  the  intention  of  the  parties  to  it  is  to  be  ascer- 
tained from  the  entire  instrument,  not  from  particular  words 
or  phrases  without  reference  to  the  context;  the  instrument 
must  operate  according  to  the  intention  of  the  parties  unless 
it  be  contrary  to  law.  Where  the  meaning  is  doubtful,  the  cir- 
cumstances at  the  making  of  the  instrument  and  the  subse- 
quent acts  of  the  parties  are  to  be  considered  in  determining 
the  sense  of  the  words:  Beridge  and  Wife  vs  Glassey,  112  Pa. 
442.  The  construction  of  a  deed  in  which  there  is  no  ambiguity 
is  for  the  court  and  not  for  the  jury;  but  the  court,  in  constru- 
ing such  a  deed,  must  look  into  the  circumstances  under  which 
it  was  made  as  evidencing  the  intention  of  the  parties :  Cox  vs 
Freedley,  33  Pa.  124.  One  of  the  most  important  rules  in 
the  construction  of  deeds  is  so  to  construe  them  that  no  part 
shall  be  rejected.  The  object  of  all  construction  is  to  ascer- 
tain the  intent  of  the  parties,  and  it  must  have  been  their  in- 
tent to  have  some  meaning  in  every  part.  It  never  could  be 
a  man's  intent  to  contradict  himself;  therefore,  we  should 
lean  to  such  a  construction  as  reconciles  the  different  parts, 
and  reject  a  construction  which  leads  to  a  contradiction.  The 
premises  of  a  deed  are  often  expressed  in  general  terms,  ad- 
mitting of  various  explanations  in  the  habendum,  and  in  con- 
formity with  the  rules  which  we  have  mentioned  the  courts 
have  always  given  efficacy  to  such  explanation.  "The  haben- 
dum," says  Blackstone,  "may  lessen,  enlarge,  explain  or  qual- 
ify the  premises  but  not  totally  contradict  them:"  Wager  vs 
Wager,  1  S.  &  R.  375.  A  present  vested  interest  may  be  con- 
veyed by  deed  to  be  enjoyed  in  futuro,  the  grantor  retaining 
the  intermediate  estate.  Thus  a  deed  of  land  with  a  reserva- 
tion to  the  grantor  of  the  use  thereof  during  his  natural  life, 
will  give  the  grantor  a  life  estate  in  the  premises  with  a  vested 
remainder  in  fee  to  the  grantee:  18  C.  J.,  Section  338;  and  a 
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trust  is  not  contradictory  to  the  estate,  it  only  establishes 
a  new  and  consistent  relation,  but  does  not  cut  down  the  fee 
simple  granted.  A  conveyance  in  trust  will  carry  a  fee  with- 
out words  of  limitation  when  the  intent  is  manifest;  Ivory 
vs  Burns,  56  Pa.  300. 

It  was  the  intent  of  Jacob  Wilson,  in  whom  the  title  to  this 
property  was  vested  at  the  time  said  deed  was  executed,  to 
preserve  the  same,  as  we  have  stated,  so  that  it  might  not  be 
squandered  by  his  wife  who  was  an  inebriate,  and  in  order 
that  after  their  death  the  title  might  vest  in  Maria  Williams; 
this  intent  he  explained  to  C.  C.  Hartline,  of  Middletown. 
Evidently  having  this  in  mind,  the  Justice  of  the  Peace  in- 
serted in  the  deed  of  conveyance  the  trust  clause  found  in 
the  habendum.  We  think  what  the  grantors  had  in  mind 
was  to  convey  the  desribed  tract  of  land  to  Maria  Williams, 
reserving  to  themselves  a  life  estate  therein.  It  will  be  noted 
they  say  that  the  estate  is  to  be  held  in  trust  for  the  uses 
following  and  for  n.ue  other,  which  clearly  means  that  it 
was  to  be  held  for  no  other  use  except  for  the  sole  and 
separate  use  of  Jacob  Wilson  and  Josephine  Wilson,  during 
their  natural  lives.  They  made  no  provision  for  any  disposi- 
tion of  the  property  at  their  death  for  the  very  apparent  rea- 
son that  they  had  already  disposed  of  it  in  the  premises  of 
the  deed  by  conveying  it  to  their  daughter  in  fee  simple;  to 
have  reduced  the  estate  in  fee  thus  granted  to  a  mere  dry, 
naked  trust,  as  appears  by  the  wording  of  the  deed,  could 
not  have  been  their  intention. 

Having  in  consideration  the  authorities  which  govern  this 
case,  the  family  relationship  that  existed  between  the  grantors 
and  the  grantee,  and  their  intention,  gathered  from  all  the 
circumstances,  we  find  that  the  intention  of  the  grantors, 
Jacob  Wilson  and  Josephine  Wlison,  his  wife,  was  to  convey 
to  Maria  Williams  the  land  described  in  the  deed  in  fee,  sub- 
ject to  the  life  estate  which  they  retained  for  themselves  in 
the  habendum,  and  they  being  now  deceased,  and  the  life  es- 
tate having  terminated,  the  fee  simple  remains  in  Maria 
Williams,  and  in  compliance  with  the  agreement  filed  with 
the  case  stated,  we  direct  that  judgment  be  entered  in  favor 
of  the  plaintiff  and  against  the  defendant,  the  costs  to  follow 
the  judgment.    Exception  to  the  defendant. 
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Justices  of  the  peace— Certiorari — ^Record — ^Jurisdiction — 

Summons — Return. 

In  an  action  of  trespass  before  a  justice  of  the  peace,  the  record 
must  distinctly  show  the  cause  of  action,  the  demand  of  the  plaintiff 
and  the  nature  of  the  claim  upon  which  the  particular  action  is 
founded.  The  record  must  show  affirmatively  the  jurisdiction  of  the 
justice. 

In  an  action  of  trespass  before  a  justice  of  the  peace,  a  record 
which  does  not  show  whether  the  injury  complained  of  amounted  to 
trespass  vi  et  armis  or  whether  the  damages  were  consequential  is 
fatally  defective  and  the  judgment  of  the  justice  will  be  reversed  on 
certiorari.  , 

A  summons  issued  by  a  justice  of  the  peace  was  dated  November 
14,  1921.  It  was  returnable  November  19,  1921.  Held,  on  certiorari, 
that  the  return  was  premature. 

Certiorari.  C.  P.  Dauphin  County,  No.  599  September  Term 
1921. 

E.  M.  Hershey,  for  plaintiff. 

Maurice  R.  Metzger,  for  defendant. 

Wickersham,  J.,  June  22,  1922. 

The  plaintiff  brought  suit  before  Richard  B.  Earnest,  a 
Justice  of  the  Peace  in  and  for  the  County  of  Dauphin,  resid- 
ing at  Hummelstown,  Pa.,  in  an  action  of  trespass  to  recover 
damages  for  injuries  to  four  cows.  It  appears  from  the  tran- 
script of  said  Justice,  filed  to  the  number  and  term  above  set 
forth,  that  the  suit  was  founded  upon  "action  of  summons  in 
trespass  for  injury  done  on  personal  estate,  for  damages  not 
exceeding  $300.00."  The  summons  was  issued  by  the  Justice 
of  the  Peace  November  14,  1921,  returnable  Saturday,  Novem- 
ber 19,  1921.  The  return  was  in  the  usual  form.  We  quote 
from  the  transcript  of  the  Justice : 

"November  19,  1921,  five  o'clock  P.  M.,  plaintiff  appears; 
defendant  does  not  appear.  Plaintiff  demands  $276.63  dam- 
ages for  injury  done  to  four  cows.  E.  M.  Hershey,  Attorney, 
appeared  for  plaintiff.  Plaintiff  sworn;  witnesses  sworn: 
After  hearing  proofs  and  allegations  judgment  given  publicly 
by  default  in  favor  of  the  plaintiff  and  against  the  defendant 

for  $276.63,  and  costs  of  suit.'* 

A  certiorari  to  this  record  was  issued  December  17,  1921. 

Counsel  for  the  defendant  filed  five  exceptions  to  the  tran- 
script returned  by  the  Justice,  as  follows : 

1.  Suit  was  brought  "in  trespass  for  injury  done  on  per- 
sonal estate  for  damages."  In  the  course  of  the  transcript  the 
following  appears:  "Plaintiff  demands  $276.63  damages  for 
injury  done  to  four  cows."    It  is  respectfully  submitted  that 
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this  record  is  dekctive  because  it  gives  no  information  as  to 
the  character  of  the  trespass  complained  of.  This  must  appear 
affirmatively,  and  if  it  does  not  appear  affirmatively  the  Justice 
has  no  jurisdiction. 

2.  The  claim  being  for  consequential  damages,  the  Justice 
was  without  jurisdiction. 

3.  The  record  does  not  support  the  judgment  nor  does  it 
show  jurisdiction. 

4.  The  summons  was  issued  November  14,  1921,  and  made 
returnable  November  19,  1921,  which  was  less  than  five  days, 
as  required  by  the  Act  of  March  20,  1810,  Section  2,  3  Smith's 
Laws,  161. 

5.  Judgment  was  given  by  default  for  $276.63  and  costs 
of  suit.  Under  the  circumstances,  judgment  by  default  was 
not  proper. 

We  will  consider  the  first  three  exceptions  together  as  they 
all  raise  the  question  of  lack  of  jurisdiction  on  the  part  of 
the  Justice  of  the  Peace  to  entertain  this  suit. 

The  transcript  shows  that  this  suit  was  brought  to  recover 
damages  for  injury  done  to  four  cows.  It  does  not  appear 
from  the  record  what  injury  was  done  to  the  four  cows,  how 
it  was  done,  or  by  whom.  The  record  must  distinctly  show 
the  cause  of  action,  the  demand  of  the  plaintiff,  and  the  nature 
of  the  claim  on  which  the  particular  action  is  founded :  Jervis 
vs  McFarian,  1  Chester  County,  137.  While  the  courts  are 
not  very  critical  in  dealing  with  the  records  of  Justices  of  the 
Peace,  and  much  allowance  must  be  given  from  the  fact  that 
these  officers  are  usually  unlearned  in  the  niceties  of  the  law, 
there  are,  however,  certain  requirements  which  cannot  be  dis- 
pensed with.  The  record  must  affirmatively  show  the  juris- 
diction of  the  justice. 

"When  the  damages  are  direct  and  result  from  a  wilful 
injury  to  personal  property,  it  is  trespass  vi  et  armis,  and 
within  the  jurisdiction  of  the  justice.  But  when  the  damages 
are  consequential  and  the  injury  is  occasioned  by  the  negli- 
gence or  carelessness  of  another  then  it  is  an  action  of  tres- 
pass on  the  case  and  the  remedy  is  in  the  Court  of  Common 
Pleas  and  not  before  a  Justice  of  the  Peace;"  Grosky  vs 
Wright,  2  Kulp  416;  Thilow  vs  Philadelphia  Traction  Co.,  4 
Pa.  Dist.  Reports,  83. 

As  has  been  seen,  the  record  gives  us  no  information  of  the 
character  of  the  trespass  complained  of;  we  cannot  say 
whether  the  injury  done  to  the  four  cows  amounted  to  tres- 
pass vi  et  armis,  or  whether  the  damages  were  consequential. 
For  these  reasons  the  record  is  fatally  defective  and  the  pro- 
ceedings must  be  reversed. 
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Having  sustained  the  first  three  exceptions  filed  by  the 
defendant  it  is  not  essential  that  we  should  consider  the  fourth, 
to  wit:  that  the  summons  was  issued  November  14,  1921,  and 
made  returnable  November  19,  1921,  which  -was  less  than  five 
days  required  by  the  Act  of  March  20,  1810,  Section  2,  3 
Smith's  Laws,  161 ;  but  this  exception  raises  a  very  important 
question  of  practice  about  which  many  members  of  the  bar 
appear  to  hold  opinions  at  variance  with  the  conclusion  we 
have  reached ;  we  think  the  matter  should  now  be  set  at  rest. 
We  will,  therefore,  proceed  to  consider  and  pass  upon  the  said 
fourth  exception. 

In  Gregg's  Estate,  213  Pa.  260,  a  charitable  bequest  was 
executed  on  October  8th,  1899,  between  the  hours  of  three 
and  five  o'clock  P.  M.  Testatrix  died  on  November  8,  1899, 
between  the  hours  of  seven  and  eight  o'clock  P.  M.  Held,  that 
the  will  was  executed  within  one  calendar  month  from  the 
death  and  the  charitable  bequest  failed.  Discussing  the  ques- 
tion of  computation  of  time  it  was  said  by  Mr.  Justice  Brown, 
page  263 : 

"The  fiction  of  the  law  that  a  day  has  no  fractions  yields 
at  times,  when  equity  requires  that  hours  be  counted,  or  that 
the  exact  time  a  thing  is  done  be  noted,  but  never  when  the 
duration  of  time,  as  fixed  by  a  statute,  is  free  from  all  doubt. 
*At  least  one  calendar  month'  must  elapse  between  the  execu- 
tion of  a  will  containing  a  charitable  bequest  and  the  death  of 
the  testator,  if  the  bequest  is  to  be  valid.  The  meaning  of 
the  words  *at  least'  is  *in  the  smallest  or  lowest  degree ;  at  the 
lowest  estimate,  or  at  the  smallest  concession  or  claim;  at  the 
smallest  number:'  4  Cyc.  of  Law  &  Proc,  366.  In  declaring 
that  *at  least  one  calendar  month'  must  elapse  between  the 
execution  of  a  will  containing  a  charitable  bequest  and  the 
death  of  the  testator,  the  manifest  meaning  of  the  statute  is 
that  such  a  month  must  fully  elapse  between  the  dates  of  the 
two  events.  A  calendar  month  is  made  up  of  days — in  this 
case,  of  thirty-one  days.  These  are  full  clear  thirty-one  days, 
not  thirty  days  and  fractions  of  two  other  days,  making  in 
hours  another  day,  and  with  the  other  thirty,  thirty-one  days, 
but  thirty-one  separate  and  independent  days,  the  first  be- 
ginning when  October  8  ended  at  midnight,  and  the  last  ending 
at  the  close  of  November  8,  at  midnight.  The  computation  in 
hours,  which  the  appellant  makes,  from  5  P.  M.  October  8,  to 
8  P.  M.  November  8,  it  is  true,  would  make  in  hours  thirty-one 
and  one-eighth  days ;  but  this  is  not  the  computation  contem- 
plated by  the  statute.  It  is  'at  least  a  calendar  month,'  made 
up,  at  certain  seasons  of  the  year,  of  a  certain  number  of  full, 
clear  days,  and  that  kind  of  a  month  did  not  intervene  between 
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the  execution  of  this  will  and  the  death  of  the  testatrix.  'When 
so  many  "clear  days"  or  so  many  days  "at  least"  are  given  to 
do  an  act,  or  "not  less  than"  so  many  days  must  intervene, 
both  the  terminal  days  are  excluded:'  Endlich  on  Interpreta- 
tion of  Statutes,  Sec.  391." 

This  question  was  most  carefully  and  thoroughly  discussed 
by  President  Judge  Smith  of  Clearfield  County  in  the  matter 
of  Conoway  vs  Smith,  16  Pa.  Dist.  Reports,  page  501,  whose 
reasoning  is  so  logical  as  to  enforce  in  our  minds  the  convic- 
tion that  his  conclusion  is  correct.    In  this  case  it  is  held : 

"Under  the  Act  of  March  20,  1810,  Section  2,  5  Smith's 
Laws,  161,  providing  that  the  summons  of  a  justice  shall  com- 
mand the  defendant  to  appear  *on  a  certain  day  therein  to  be 
expressed,  not  more  than  eight  or  less  than  five  days  after' 
its  date,  five  full,  clear  and  separate  days  must  intervene  be- 
tween the  date  of  issue  and  the  return  day.  The  return  day 
and  day  of  issue  must  both  be  excluded  in  the  computation. 

"The  ,rule  that,  when  so  many  days  *at  least'  are  given  to 
do  an  act  or  *not  less  than'  so  many  days  must  intervene  be- 
fore an  act  is  done,  both  the  terminal  days  are  excluded,  has 
not  been  changed  by  the  Act  of  June  20,  1883,  P.  L.  136;" 
Hartman  vs  Heisey,  22  Lancaster  Law  Review,  319;  Shultz 
vs  Cohn,  15  Pa.  Dist.  Reports,  52;  Killian  vs  Rishell,  14  Pa. 
Dist.  Reports,  page  374;  Flemnig  vs  Oslek  Council,  21  Pa. 
Dist.  Reports,  page  458. 

We  conclude,  therefore,  that  when  the  summons  in  this 
case  was  issued  by  Squire  Earnest  on  November  14,  1921,  it 
should  have  been  made  returnable  "not  more  than  eight  nor 
less  than  five  days  after"  its  date.  The  first  day  began  at 
Midnight,  November  14,  1921,  and  the  fifth  day  ended  at  mid- 
night, November  19,  1921 ;  but  the  summons  was  made  return- 
able November  19,  1921.  The  return  was,  therefore,  prema- 
ture and  for  this  reason,  also,  the  exception  must  be  sus- 
tained. 

We  do  not  find  it  necessary  to  pass  upon  the  fifth  excep- 
tion ;  what  we  have  said  with  respect  to  the  first  four  supplies 
a  suflficient  basis  for  our  final  conclusion. 

And  now,  June  22nd,  1922,  the  first  four  exceptions  are 
sustained,  the  proceedings  of  the  Justice  are  set  aside,  and 
judgment  for  costs  is  entered  for  the  defendant  and  against 
the  plaintiff. 
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George  M.  Ellis,  George  Wait  and  Harry  Gardner,  Road 
Supervisors  of  Washington  Township,  Erie  County,  Penn- 
sylvania, and  George  M.  Ellis,  J.  J.  Ryan,  W.  K.  Cummings, 
B.  J.  Briggs,  C.  C.  Taylor,  Lee  H.  Thomas  and  John  L. 
Beard,  Plaintiffs  vs  Lewis  S.  Sadler,  State  Highway  Com- 
missioner of  Pennsylvania,  Defendant. 

State    Highway    Commissioner — DiscretioOi — Control    or    review    by 
court»-^tate  highways — Change  of  route  between 

intermediate  points. 

So  long  as  the  discretion  vested  in  the  State  Highway  Commis- 
sioner, by  the  Act  of  May  31,  1911,  P.  L.  473,  is  exercised  with  a  view 
to  securing  safety  to  the  traveling  public  or  economy  of  construction, 
reconstruction  or  maintenance  of  highways,  it  cannot  be  interfered 
with. 

The  intermediate  points  mentioned  in  the  description  of  state 
highway  routes,  as  found  in  the  act  of  May  31,  1911,  P.  L.  473,  are 
not  of  equal  importance  with  the  termini  nor  are  they  fixed  points 
like  the  termini.  From  these  intermediate  joints  and  the  line  con- 
necting them  the  course  of  the  road  may  be  diverted,  if  the  divergence 
or  relocation  is  one  which  safety  or  convenience  to  the  traveling  pub- 
lic or  economic  road  construction  warrants. 

In  the  performance  of  his  duty  in  reconstructing  the  state  high- 
way system,  the  state  highway  commissioner  does  not  act  as  a  mere 
ministerial  officer  but  in  an  executive  capacity  and  his  actions  are 
not  subject  to  control  or  review  by  the  courts,  so  long  as  he  does 
not  act  arbitrarily  or  in  bad  faith. 

Bill  in  equity  to  restrain  the  State  Highway  Commissioner 
from  changing  the  location  of  a  highway  route.  C.  P.  Dau- 
phin County,  No.  647  Equity  Docket. 

Fox  &  Geyer  and  Gunnison,  Fish,  Gifford  &  Chapin,  for 
plaintiffs. 

William  I.  Schaffer,  Attorney  General,  and  Robert  S.  Gaw- 
throp.  Deputy  Attorney  General,  for  defendant. 

Wickersham,  J.,  October  2,  1922. 

The  plaintiflfs  complain  that  they  are  the  regularly  elected 
and  acting  road  supervisors  of  the  Township  of  Washington, 
Erie  County,  Pennsylvania,  charged  with  the  control,  repair 
and  maintenance  of  all  public  roads  in  said  township,  except- 
ing only  such  highways  therein  as  have  been  designated  and 
adopted  as  State  Highways,  by  authority  of  the  Act  of  May 
31,  1911,  P.  L.  473,  and  that  they  are  also  residents  and  payers 
of  state,  county  and  road  taxes  in  said  township;  that  by  the 
provision  of  said  Act  of  May  31,  1911,  P.  L.  473  certain  exist- 
ing public  roads  and  highways  should  be  marked,  built,  re- 
built, constructed  and  maintained  by  and  at  the  sole  expense 
of  the  commonwealth,  and  that  said  designated  highways 
should  be  taken  over  by  the  State  Highway  Department  from 


1922  DAUPHIN  COUNTY  REPORTS  431 

Ellis,  et  al.  vs  Sadler,  State  Highway  Commissioner 

the  several  counties  and  townships  of  the  state;  that  among 
said  existing  highways  so  designated  in  Section  6  of  said  Act 
are  Routes  No.  84 — from  Mead ville  to  Erie — 

"commencing  at  a  point  on  the  boundary  line  of  the  City  of 
Meadville,  and  running  by  way  of  Saegerstown,  Venango 
and  Cambridge  Springs,  to  a  point  on  the  dividing  line  be- 
tween Crawford  and  Erie  Counties ;  thence  by  way  of  Water- 
ford  to  a  point  on  the  boundary  line  of  the  City  of  Erie, 
Erie  County;" 

And  No.  258 — from  Erie  to  Meadville — 

"Commencing  at  the  boundary  line  of  the  City  of  Erie,  and 
running  by  way  of  Kearsarge,  McKean,  McLane  and  Edinboro, 
to  a  point  on  the  dividing  line  between  Erie  and  Crawford 
Counties;  thence  to  Drake's  Mills;  thence  over  Route  84  to 
a  point  on  the  boundary  line  of  the  City  of  Meadville,  Craw- 
ford County;" 

That  Drake's  Mills  is  an  intermediate  point  on  both  routes 
and  that  the  highway  between  Drake's  Mills  and  Cambridge 
Springs  constitutes  a  part  of  Route  84,  over  which  Route 
258  was  to  pass;  that  pursuant  to  the  provision  and  require- 
ments of  said  act,  the  State  Highway  Commissioner  prepared 
and  filed  for  public  use  in  the  State  Highway  Department, 
maps  of  said  highways  designated  as  Routes  84  and  258,  which 
said  maps  show  Route  84  as  designated  in  said  Act,  extending 
from  Cambridge  Springs  to  Waterford  by  way  of  Drake's 
Mills,  and  that  the  said  State  Highway  Department  took  over 
the  road  from  Cambridge  Springs  to  Waterford  by  way  of 
Drake's  Mills,  as  a  part  of  Route  84;  gave  notice  in  writing 
to  the  proper  officers  of  the  counties  and  townships  through 
which  the  same  passes ;  that  the  department  would  thereafter 
assume  the  maintenance  and  care  thereof,  and  the  said  depart- 
ment did  thereafter  assume  such  maintenance  and  care,  and 
made  substantial  improvements  thereon,  as  in  said  bill  is  more 
fully  set  forth ;  that  the  officers  of  the  counties  and  townships 
through  which  said  road  passes,  upon  receipt  of  said  notice 
that  said  road  had  been  taken  over  by  the  department,  ceased 
to  maintain  or  care  for  said  road  or  to  exercise  authority  over 
the  same. 

That  on  November  26,  1919,  the  State  Highway  Commis- 
sioner, in  an  official  communication  addressed  to  the  commis- 
sioners of  Crawford  County  and  the  supervisors  of  the  town- 
ships through  which  said  road  extended,  notified  said  county 
and  township  officers  that  the  section  of  said  state  highway 
road  No.  84,  extending  through  Drake's  Mills,  had  been  aban- 
doned by  the  department  as  a  portion  of  said  route ;  that  said 
route  was  relocated  between  Cambridge  Springs  and  Water- 
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ford,  which  relocated  highway  would  thereafter  be  maintained 
in  accordance  with  the  provisions  of  the  Act  of  May  31,  1911, 
and  that  the  State  Highway  Department  was  about  to  pro- 
ceed with  the  construction,  improvement  and  maintenance  of 
said  proposed  relocation  of  Route  84  as  part  of  the  route  from 
Meadville  to  Erie  by  way  of  Waterford ;  that  no  part  of  the 
highway  between  Drake's  Mills  and  Waterford  is  dangerous 
or  inconvenient  to  the  traveling  public  either  by  reason  of 
grades,  dangerous  turns,  or  other  local  conditions,  and  that  the 
expense  to  the  commonwealth  in  the  construction,  building, 
rebuilding,  maintenance  and  repair  thereof  would  not  be 
great  or  unreasonable;  that  the  turnpike  road  proposed  to 
be  adopted  by  the  department  as  a  relocation  of  Route  84, 
between  Cambridge  Springs  and  Waterford,  practically  paral- 
lels Route  84  between  Drake's  Mills  and  Waterford,  as  de- 
scribed in  the  Act  of  Assembly,  and  the  said  relocation  is 
in  no  sense  a  divergence  from  the  line  of  Route  84  as  estab- 
lished by  the  Legislature,  but  is  in  fact  an  abandonment  there- 
of and  an  attempted  establishment  by  the  department  of  an 
entirely  different  and  independent  route,  being  a  distance  of 
nearly  ten  miles  over  a  road  not  designated  or  described  in 
the  Act  or  contemplated  by  the  Legislature;  that  said  re- 
location is  without  authority  of  law  and  not  within  the  scope 
of  any  discretion  vested  in  the  said  Highway  Commissioner 
by  the  said  Act  of  May  31,  1911,  and  will  result  in  great 
damage  and  injury  to  the  persons  and  property  of  the  said 
Township  of  Washington,  and  great  inconvenience  to  the 
traveling  public. 

The  bill  sets  forth  that  the  orators  need  equitable  relief  and 
prays  for  an  injunction  to  restrain  the  State  Highway  Com- 
missioner, his  successors,  etc.,  from  abandoning  the  portion 
of  Route  84  between  Drake's  Mills  and  Waterford,  and  from 
changing  or  attempting  to  changfe  the  location  of  Route  84 
as  marked  on  the  maps  of  the  Highway  Department,  to  the 
proposed  relocation  of  said  route,  and  that  the  defendant  be 
required,  by  mandatory  order  of  the  court,  to  continue  the 
proper  care  and  maintenance  of  the  road  from  Drake's  Mills 
to  the  Borough  of  Waterford  as  part  of  Route  84. 

The  defendant's  answer  admits  the  allegations  contained  in 
the  first,  part  of  second,  the  third,  a  part  of  the  fourth,  fifth, 
sixth,  seventh  and  eighth  paragraphs  of  plaintiff's  bill.  The 
defendant  denies  that  the  road  between  Drake's  Mills  and 
Cambridge  Springs  is  a  part  of  Route  84  or  that  the  map  pre- 
pared by  him  under  the  provision  of  the  Act  of  May  31,  1911, 
shows  said  portion  of  said  road  to  be  a  part  of  Route  84.    The 
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defendant  further  denies  the  allegations  contained  in  para- 
graphs nine,  ten,  eleven  and  twelve  of  plaintiff's  bill. 

This  case  was  heard  by  the  chancellor  November  23,  1920, 
but  was  not  argued  at  length  until  Friday,  August  25th,  1922. 

FINDINGS  OF  FACT. 

We  adopt  the  first,  second  and  fifth  requests  of  the  plain- 
tiffs for  findings  of  fact  as  our  own,  and  we  therefore  find : 

1.  That  George  M.  Ellis,  George  Wait  and  Harry  Gardner 
are  the  duly  elected  and  acting  Road  Supervisors  of  the  Town- 
ship of  Washington,  County  of  Erie,  and  State  of  Pennsyl- 
vania, and  as  such  are  charged  with  the  duty  of  levying  and 
collecting  road  taxes  upon  persons  and  property  in  said  town- 
ship, for  the  maintenance  of  public  highways  therein,  and  with 
the  control,  repair,  and  maintenance  of  all  public  roads  in  said 
township,  excepting  only  such  highways  therein  as  have  been 
designated  and  adopted  as  state  highways  by  authority  of  the 
Act  of  May  31,  1911,  P.  L.  473,  the  repair  and  maintenance  of 
which  has  been  assumed  by  the  Commonwealth  under  the  pro- 
visions of  said  act. 

2.  That  George  M.  Ellis,  J.  J.  Ryan,  W.  K.  Cummings,  B. 
J.  Briggs,  C.  C.  Taylor,  Lee  H.  Thomas,  and  John  L.  Beard, 
are  residents  and  payers  of  state,  county,  township  and  road 
taxes,  in  Washington  and  Waterford  Towns'  ips.  County  of 
Erie,  Pennsylvania,  and  owners  of  valuable  rcj.i  estate  in  said 
townships,  located  upon  the  public  highway  leading  from  the 
Borough  of  Cambridge  Springs  in  the  County  of  Crawford, 
to  the  Borough  of  Waterford,  in  the  County  of  Erie,  by  way 
of  Drake's  Mills. 

3.  That  the  officers  of  the  counties  and  townships  through 
which  said  road  passes  from  Cambridge  Springs  to  Water- 
ford by  way  of  Drake's  Mills,  upon  receipt  of  notice  from  the 
State  Highway  Department  that  said  road  had  been  taken 
over  and  would  thereafter  be  maintained  and  cared  for  by 
the  Department  as  a  part  of  Route  84,  ceased  to  maintain  or 
care  for  said  road  or  to  exercise  further  authority  over  the 
same. 

We  adopt  the  second,  third,  fourth,  fifth,  sixth,  seventh, 
eighth  and  ninth  requests  of  the  defendant  for  findings  of  fact 
as  our  own,  and  we  therefore  find : 

4.  Under  date  of  November  26,  1919,  the  State  Highway 
Commissioner  in  an  official  communication  addressed  to  the 
Commissioners  of  Crawford  County,  and  the  Supervisors  of 
Cambridge,  Venango  and  Rockdale  Townships,  in  Crawford 
County,  and  Washington,  Waterford  and  Le  Boeuf  Town- 
ships in  Erie  County,  notified  said  county  and  township  officers 
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that  the  section  of  State  Highway  Route  84  between  Cam- 
bridge Springs  Borough,  in  Crawford  County,  and  Waterford 
Borough,  in  Erie  County,  had  been  abandoned  by  the  Depart- 
ment as  a  portion  of  said  route,  and  that  the  road  known  as 
the  Waterford  Turnpike  between  Cambridge  Springs  Borough, 
in  Crawford  County,  and  Waterford  Borough,  in  Erie  County, 
had  been  adopted  as  a  part  of  Route  84  by  the  Department, 
and  would  thereafter  be  maintained  in  accordance  with  the 
provisions  of  the  Act  of  May  31st,  1911. 

5.  The  State  Highway  Commissioner  submitted  to  the  Gov- 
ernor a  plan  of  the  proposed  change  of  location  of  the  part  of 
Route  84  between  Cambridge  Springs  and  Waterford,  and  the 
same  was  approved  by  the  Governor  prior  to  its  approval  and 
adoption  by  the  State  Highway  Commissioner. 

6.  The  change  of  location  of  the  portion  of  Route  84  from 
Cambridge  Springs  to  Waterford  was  made  after  recommen- 
dation by  the  engineers  of  the  State  Highway  Department,  and 
after  personal  inspection  and  investigation  by  the  State  High- 
way Commissioner. 

7.  The  distance  from  Waterford  to  Cambridge  Springs 
by  way  of  the  relocation  upon  the  Waterford  Turnpike  is 
three  and  thirty-one  one-hundredths  (3.31)  miles  less  than 
the  distance  by  way  of  Drake's  Mills. 

8.  The  alignment  of  the  Waterford  Turnpike  Route  is 
better  than  the  Drake's  Mills  Route. 

9.  The  Waterford  Turnpike  Route  is  straighter  than  the 
Drake's  Mills  Route. 

10.  The  expense  of  constructing  Route  84  between  Cam- 
bridge Springs  and  Waterford  will  be  materially  reduced  by 
the  adoption  of  the  relocation  by  the  Waterford  Turnpike. 

11.  The  amount  and  character  of  the  traffic  over  Route  84 
makes  it  necessary  to  reconstruct  the  whole  route  by  con- 
structing a  modern,  permanent  type  of  construction. 

Other  requests  for  findings  of  fact  and  conclusions  of  law 
filed  with  the  chancellor  and  not  herein  quoted  have  been 
answered  and  filed  with  the  Prothonotary  as  required  by  Rule 
62  of  the  Equity  Rules  of  the  Supreme  Court. 

It  must  not  be  over-looked  that  the  highway  in  question, 
described  as  Route  No.  84  in  the  Act  of  May  31,  1911,  P.  L. 
468,  482,  extends  from  Meadville  to  Erie.  This  public  road 
became  a  state  highway  on  or  before  June  1,  1912,  by  virtue 
of  the  provisions  of  Section  5  of  said  Act,  and  thereafter,  ac- 
cording to  the  provisions  of  Section  6  thereof,  came  under  the 
exclusive  authority  and  jurisdiction  of  the  State  Highway 
Department.  Cambridge  Springs  and  Waterford  were  not 
termini  of  this  road  but  merely  intermediate  points  mentioned 
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in  the  Act  of  Assembly,  Drake's  Mills  is  not  mentioned  as  an 
intermediate  point  in  Route  84;  and  even  if  it  were,  can  it  be 
said  that,  if  the  Highway  Comissioner  discovers  that  the 
route  by  way  of  Drake's  Mills  is  "dangerous  or  inconvenient 
to  the  traveling  public,  in  its  present  location,  either  by  reason 
of  grades,  dangerous  turns,  or  other  local  conditions,  or  that 
the  expense  of  the  commonwealth  in  the  construction,  build- 
ing, rebuilding,  maintenance  and  repair  thereof,  would  be  too 
great  or  unreasonable,  and  could  be  materially  reduced  or 
lessened  by  a  divergence  from  the  road  or  route,"  that  the 
Highway  Commissioner,  under  the  provisions  of  Section  8, 
might  not  diverge  from  the  line  or  route  of  the  same  in  such 
direction  or  directions  as  in  his  discretion  may  seem  best, 
having  first  obtained  the  consent  and  approval  of  the  Gov- 
ernor in  order  to  correct  said  danger  or  inconvenience  or 
lessen  the  cost  to  the  commonwealth?  Such  a  change  was 
made  at  another  locality  in  Route  84  in  order  to  avoid  two 
railroad  crossings  at  grade.  It  was  held  that  such  change  did 
not  vacate  the  old  road  and  that  the  general  road  law  of  the 
State,  as  found  in  the  Act  of  June  13,  1836,  P.  L.  551,  Sec- 
tion 18,  conferring  upon  courts  authority  to  change  or  vacate 
the  whole  or  any  part  of  a  public  road  was  neither  modified 
nor  repealed  by  the  Act  of  May  31,  1911,  P.  L.  468,  relating 
to  State  Highways,  and  conferring  upon  the  State  Highway 
Commissioner  power  under  certain  circumstances  to  divert 
the  course  or  direction  of  routes  of  state  highways  designate 
in  said  Act :  Saeger  vs  Commonwealth,  258  Pa.  239. 

Changing  or  diverting  that  part  of  Route  84  between  Cam- 
brdige  Springs  and  Waterford  would  not,  therefore,  operate 
to  vacate  the  road  as  it  now  exists  between  Drake's  Mills  and 
Waterford,  and  much  of  the  complaint  which  appears  from 
the  testimony  taken  at  the  hearing  in  this  case  is,  therefore, 
not  well  founded.  The  people  living  in  that  section  still  have 
the  road,  and  we  apprehend  that  it  is  the  fear,  of  the  tax  pay- 
ers that  they  will  be  compelled  hereafter  to  keep  said  road  in 
repair  that  is  the  moving  reason  of  their  objection  to  the 
relocation  of  that  part  of  Route  84.  That  is  a  matter,  how- 
ever, which  w^e  cannot  consider  and  which  is  not  sufficiently 
forceful  to  overcome  the  gcAeral  provision  that  the  highway 
commissioner  must  exercise  his  discretion  when  the  situation 
arises,  which  is  provided  for  in  Section  8  of  said  Act. 

Counsel  for  the  relators  contend  this  is  not  a  divergence 
from  a  designated  highway  but  the  adoption  of  a  new  route 
.')r  highway.  We  are  not  in  accord  with  this  contention  nor 
can  we  reach  that  conclusion  after  studying  the  testimony. 
If  the  termini  of  route  84  were  Cambridge  Springs  and  Water- 
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ford,  and  if  Drake's  Mills  had  been  designated  as  an  inter- 
mediate point  in  said  route,  there  might  be  some  force  to  the 
argument;  but  that  is  not  the  condition  with  which  we  are 
confronted.  Route  84,  as  w^e  have  before  stated,  extends  from 
Meadville  to  Erie.  How  can  it  be  said  that  a  divergence  of 
the  ten  miles  in  this  route  between  Cambridge  Springs  and 
Waterford  is  the  location  of  a  new  route?  We  find  nothing 
in  the  Act  of  1911  or  in  any  of  its  supplements  or  amendments 
which  limits  the  discretion  of  the  Highway  Commissioner  con- 
tained in  Section  8  of  the  said  Act,  to  a  divergence  of  one- 
half  mile,  or  a  mile  or  two  miles  or  ten  miles.  The  language 
used  in  Section  8  is  certainly  broad  enough  to  warrant  a  de- 
parture from  the  lines  or  location  of  the  old  road  in  such  places 
as  the  commissioner,  in  his  discretion,  deemed  advisable,  pro- 
vided such  divergence  has  the  approval  of  the  Governor:  State 
Highway  Route  No.  12,  71  Pa.  Superior  Court  Reports,  page 
92.  The  controlling  question  is  whether  the  route  as  desig- 
nated by  the  Act  of  Assembly  and  first  selected  by  the  High- 
way Commissioner  is  "dangerous  or  inconvenient  to  the  travel- 
ing public  in  its  present  location,  either  by  reason  of  grades, 
dangerous  turns  or  other  local  conditions,  or  that  the  expense 
to  the  Commonwealth  in  the  construction,  building,  rebuild- 
ing, maintenance  and  repair  thereof  would  be  too  great  or 
unreasonable  and  could  be  materially  reduced  or  lesened  by  a 
divergence  from  the  road  or  route."  When  such  conditions 
exist  the  Highway  Commissioner  is  empowered  to  divert  the 
course  or  direction  of  the  same,  and  he  may  diverge  from  the 
line  or  route  of  the  same  as  in  said  Act  described,  "in  such 
direction  or  directions  as  in  his  discretion  may  seem  best  in 
order  to  correct  said  danger  or  inconvenience  or  lessen  the 
cost  to  the  commonwealth." 

On  this  question  we  have  the  testimony  of  competent  en- 
gineers employed  by  the  Commonwealth  as  to  the  dangerous 
turns  in  the  valley  road  by  way  of  Drake's  Mills,  to  the  soggy 
condition  of  it  at  certain  points,  and  to  the  added  expense  of 
constructing  a  road  by  that  route.  This  suggestion  is  disposed 
of  by  counsel  for  the  relators  in  their  brief  by  saying  that  while 
this  engineering  testimony  may  be  of  some  slight  value  upon 
the  question  of  good  faith  on  the  part  of  the  Highway  De- 
partment in  attempting  to  relocate  this  portion  of  Route  84, 
it  simply  emphasizes  the  fact  that  the  Highway  Commissioner 
is  substituting  the  iude:ment  of  his  engineers  that  the  turnpike 
route  for  this  particular  distance  is  slightly  preferable  from  an 
engineering  standpoint  to  the  Valley  route,  for  the  will  of  the 
Legislature,  which,  as  before  suggested,  undoubtedly  selected 
the  plank  road  in  preference  to  the  turnpike,  because  of  its 
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greater  convenience  of  access,  and  the  fact  that  it  served  a 
very  much  larger  percentage  of  people  and  communities. 

Much  of  the  force  of  this  argument  falls  when  we  con- 
sider that  after  these  proceedings  were  commenced  but  before 
final  argument  and  before  this  court  had  the  opportunity  to 
pass  thereupon  the  Legislature,  by  the  Act  of  May  16,  1921, 
P.  L.  632,  amended  the  description  of  Route  No.  258,  in  Sec- 
tion 6,  so  as  to  read  as  follows : 

"From  Erie  to  Meadville — Commencing  at  a  point  on  the 
boundary  line  of  the  City  of  Erie  and  running  by  way  of  Kear- 
sarge,  McKean,  McLane  and  Edinboro,  to  a  point  on  the  divid- 
ing line  between  Erie  and  Crawford  Counties ;  thence  to  Cam- 
bridge Springs ;  thence  over  Route  84  to  a  point  on  the  bound- 
ary line  of  the  City  of  Meadville,  Crawford  County." 

It  must  be  conceded  that  the  Legislature  which  had  the 
power  to  create  had  also  the  power  to  destroy;  and  that, 
whereas,  by  the  Act  of  1911,  Route  No.  258  was  designated  as 
passing  over  Route  84,  from  Drake's  Mills  to  Cambridge 
Springs,  the  Legislature  now  provides  that  Route  258  does  not 
join  Route  84  until  it  reaches  Cambridge  Springs,  so  that  we 
no  longer  have  the  legislative  intent  that  Route  84  should  pass 
from  Cambridge  Springs  through  Drake's  Mills  to  Waterford, 
and  we  have  the  express  legislative  intent  that  Route  258  does 
not  join  Route  84  until  it  reaches  Cambridge  Springs.  We 
must  conclude,  therefore,  that  it  was  no  longer  the  intention 
of  the  Legislature  that  Route  84  should  pass  through  Drake's 
Mills  and  then  by  the  Valley  road  to  Waterford.  The  effect 
of  this  amendment  was  to  repeal  the  legislation  relating  to 
Route  258  as  theretofore  found  in  the  Act  of  1911. 

"An  amendment  of  a  statute,  declaring  that  it  shall  read 
in  a  particular  way,  repeals  all  provisions  not  retained  in  the 
altered  form.  It  is  perfectly  clear,  that  as  to  all  matters  con- 
tained in  the  original  enactment  and  not  incorporated  in  the 
amendment,  the  latter  must  be  held  to  have  the  effect  of  a 
repeal:"  Reid  vs  Smoulter,  128  Pa.  328-333;  Bennett  vs  Nor- 
ton, 171  Pa.  221-231-233. 

"No  doubt  a  statute  which  is  amended  is  thereafter,  and  as 
to  all  acts  subsequently  done,  to  be  construed  as  if  the  amend- 
ments had  always  been  there,  and  the  amendment  itself  so 
thoroughly  becomes  a  part  of  the  original  statute  that  it  must 
be  construed  in  view  of  the  original  statute  as  it  stands  after 
the  amendments  are  introduced  and  the  matter  superseded  by 
the  amendment  eliminated:"  McKibbin  vs  Lester,  6  Ohio  627; 
Endlich  on  Interpretation  of  Statutes,  Section  294,  page  397; 
The  People  ex  rel.  vs  The  Board  of  Supervisors  of  Montgom- 
ery County,  67  N.  Y.  109. 
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DISCUSSION. 

The  question  involved  in  this  case  is  the  right  of  the  State 
Highway  Commissioner  to  relocate  a  portion  of  the  said  State 
Highway  between  Cambridge  Springs  in  Crawford  County, 
and  Waterford  in  Erie  County,  and  designated  as  Route  No. 
84,  by  abandoning  the  route  apparently  designated  by  the 
Legislature  for  a  distance  of  about  ten  miles,  and  by  relocating 
said  part  of  said  route  upon  an  entirely  different  road  be- 
tween the  said  two  municipalities.  Such  relocation  on  the  part 
of  the  State  Highway  Commissioner,  it  is  claimed,  is  an  abuse 
of  his  power  and  discretion  delegated  to  him  by  Section  8 
of  said  Act  of  May  31,  1911.  It  becomes  important  for  us  then 
to  examine  said  Act  and  ascertain  what  are  the  powers  and 
what  is  the  discretion  of  the  said  Highway  Commissioner  of 
Pennsylvania  in  the  location  and  relocation  of  the  route  pro- 
vided for  and  designated  in  Section  6  of  said  Act. 

Route  84,  from  Meadville  to  Erie,  is  described  in  Section  6 
of  said  act — see  Pamphlet  Laws  page  483 — as  follows: 

^'Commencing  at  a  point  on  the  boundary  line  of  the  City 
of  Meadville  and  running  by  way  of  Saegerstown,  Venango, 
and  Cambridge  Springs,  to  a  point  on  the  dividing  line  be- 
tween Ci«»wford  and  Erie  Counties;  thence  by  way  of  Water- 
ford  to  a  point  on  the  boundary  line  of  the  City  of  Erie,  Erie 
County.*' 

It  will  be  observed  that  in  defining  said  part  of  said  route 
between  Cambridge  Springs  and  Waterford  no  intermediate 
point  has  been  designated  by  the  Legislature.  It  is  admitted 
that  there  are  two  roads  leading  from  Cambridge  Springs  to 
Waterford  separated  by  ridges  of  more  or  less  difficult  grade; 
the  road  by  way  of  Drake's  Mills  leads  to  Waterford  on  the 
western  side  of  said  ridge,  and  is  known,  locally,  as  the 
**Valley  Road";  the  other,  known  as  the  "Turnpike  Road'*, 
being  the  more  direct  route,  leads  to  Waterford  from  Cam- 
bridge Springs  on  the  eastern  side  of  said  ridge. 

If  there  was  nothing  else  in  this  case  its  determination  would 
not  be  difficult.  The  plaintiffs,  however,  direct  our  atten- 
tion to  Route  No.  258  in  said  Act  of  1911,  leading  from  Erie 
to  Meadville,  (P.  L.  508),  which  is  described  as  follows: 

"Commencing  at  a  point  on  the  boundary  line  of  the  City 
of  Erie  and  running  by  way  of  Kearsarge,  McKean,  McLane 
and  Edinboro,  to  a  point  on  the  dividing  line  between  Erie  and 
Crawford  Counties ;  thence  to  Drake's  Mills ;  thence  over 
Route  84  to  a  point  on  the  boundary  line  of  the  City  of  Mead- 
ville, Crawford  County." 

From  this  description  we  are  asked  to  conclude  that  it  was 
the  legislative  intent  that  the  section  of  Route  84,  between 
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Cambridge  Springs  and  Waterford,  should  extend  to  Drake's 
Mills,  and  thence  to  Waterford  by  the  said  Valley  Road  lead- 
ing along  the  western  side  of  the  ridge  heretofore  mentioned 
They  contend  that  this  was  also  the  understanding  of  the  then 
Highway  Commissioner  of  Pennsylvania,  who,  in  pursuance 
to  the  mandate  of  said  Act  of  Assembly,  as  found  in  Section 
7,  P.  L.  513,  which  provides: 

**The  State  Highway  Commissioner  shall  at  once  prepare 
and  file  for  public  use  in  the  department,  maps  of  the  State 
Highways  herein  defined  and  described,  which  shall  show  de- 
tailed descriptions  thereof,  including  cross-roads,  towns,  vil- 
lages and  other  important  points  or  places;  *  *  *  * 
provided  that  where  the  description  of  any  route  herein  given 
may  state  the  beginning  or  termination  or  intermediate  points 
of  the  route  to  be  at  an  indefinite  or  unidentified  point  or 
place,  or  at  or  upon  an  unnamed  road  or  street,  the  same  shall 
be  definitely  identified  and  determined  by  the  State  High- 
way Commissioner";  prepared  and  filed  for  public  use  maps 
of  the  State  Highways  therein  defined  and  described,  upon 
which  map  or  maps  Route  No.  84,  between  Cambridge  Springs 
and  Waterford  is  shown  to  pass  through  Drake's  Mills,  and 
that  thereafter  said  Highway  Commissioner  took  over  Route 
84  as  designated  on  said  map,  between  Cambridge  Springs 
and  Waterford,  and  passing  through  Drake's  Mills,  and  there- 
after repaired,  improved  and  maintained  said  highway  at  the 
expense  of  the  commonwealth,  as  he  was  authorized  to  do  by 
Section  5  of  said  Act  of  1911,  P.  L.  471. 

We  come  next  to  consider  whether  it  is  within  the  power 
of  the  Highway  Commissioner,  having  selected  as  part  of 
Route  84  between  Cambridge  Springs  and  Waterford,  that 
road  which  passes  through  Drake's  Mills,  and  at  the  west  of 
the  ridge  we  have  mentioned,  and  having  repaired,  improved 
and  maintained  said  road  at  the  expense  of  the  Commonwealth, 
he  may  now  abandon  said  part  of  said  highway  so  selected 
and  designated,  and  adopt  another  road  between  the  said  two 
points,  to  wit:  Cambridge  Springs  and  Waterford,  known  as 
the  turnpike  road,  and  being  located  on  the  eastern  side  of 
said  ridge. 

It  was  contended  at  the  argument,  although  not  urged  very 
strongly,  that,  having  placed  upon  the  map  and  taken  over 
that  part  of  Route  84  between  Cambridge  Springs  and  Water- 
ford which  passed  through  Drake's  Mills,  the  Highway  Com- 
missioner had  exhausted  whatever  discretion  was  conferred 
upon  him  by  Section  8  of  said  Act  of  1911,  which  we  will  here- 
after discuss.    We  do  not  think  this  contention  is  sound.    We 
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think  that  if  a  part  of  a  route  selected  proves,  after  examina- 
tion, to  be  dangerous  or  inconvenient  to  the  traveling  public 
either  by  reason  of  erades,  dangerous  turns,  or  other  local  con- 
ditions, or  that  the  expense  to  the  commonwealth  in  the  con- 
struction, building,  rebuilding,  maintenance  and  repair  would 
be  too  great  or  unreasonable,  and  could  be  materially  re- 
duced or  lessened  by  a  divergence  from  the  road  or  route,  the 
Highway  Commissioner  is  not  concluded  by  his  first  exercise 
of  said  discretionary  power,  and  that  said  power  is  not  ex- 
hausted by  the  first  appropriation:  Ligat  vs  Commonwealth, 
19  Pa.  456. 

Commenting  upon  the  purpose,  object  and  intent  of  the 
Legislature  in  placing  the  legislation  relating  to  the  state  high- 
ways of  Pennsylvania  upon  our  statute  books,  it  was  said  by 
Judge  Head,  in  Erie  Railroad  Co.  vs  The  Public  Service  Com- 
mission, 77  Pa.  Superior  Court  Reports,  196-204: 

*ln  1911  the  legislature  of  Pennsylvania  appears  to  have 
finally  determined  it  would  no  longer  attempt  to  expand  or 
develop  the  then  existing  system  of  road  making  in  the  Com- 
monwealth. Long  years  of  painful  experience  had  at  last 
brought  the  conviction  that  if  we  were  to  look  forward  to  a 
system  of  highways  that  could,  in  time,  be  developed  so  as  to 
reasonably  meet  the  necessities  of  the  State  and  the  demands 
of  its  people,  the  foundations  of  that  system  must  be  laid  by 
the  State  itself.  They  must  needs  be  as  broad  as  our  territory. 
Their  design  and  the  execution  of  that  design  must  be  marked 
by  that  unity  of  purpose  and  effort  which  is  the  attribute  of 
the  soverign  and  must  be  supported  by  a  never-failing  stream 
of  financial  aid,  the  source  of  which  could  only  be  the  taxing 
power  of  the  Commonwealth.  By  the  Act  of  May  31,  1911. 
P.  L.  468,  the  statute  itself  designated  and  described  two  hun- 
dred and  ninety  six  separate  trunk  routes,  each  one  of  which 
thereafter  should  become  a  state  highway,  to  be  constructed 
and  maintained  *at  the  sole  expense  of  the  Commonwealth,' 
and  to  be  thereafter  under  the  exclusive  authority  and  control 
of  the  State  T^ighway  Department  which  the  act  created  and 
endowed  with  extensive  power.  These  are  the  works  in  which 
the  legislature  insistently,  almost  jealously,  declared  its  in- 
tention that  the  State  and  the  State  alone  should  have  supreme 
control  over  each  and  every  one  of  the  trunk  lines  mentioned : 
They  'shall  be  known,  marked,  built,  rebuilt,  constructed,  re- 
paired and  maintained  by  and  at  the  sole  expense  of  the  Com- 
monwealth and  shall  be  under  the  exclusive  authority  and 
jurisdiction  of  the  State  Highway  Department  and  shall  con- 
stitute a  system  of  state  highways.'  Ample  authority  was 
given   to   that   department  to   make   local   changes   in   these 


1922  DAUPHIN  COUNTY  REPORTS  441 

Ellis,  et  al.  vs  Sadler,  State  Highway  Commissioner 

routes  wherever  a  study  of  the  surrounding  conditions  would 
make  such  relocation  advantageous  to  the  traveling  public. 
When  a  portion  of  a  state  highway  was  thus  relocated,  the 
new  location  was  the  state  highway  and  what  had  theretofore 
been  the  bed  of  the  traveled  way  would  be  left  to  lapse  into 
conditions  created  by  general  road  laws  or  such  as  controlled 
in  the  local  affairs  in  tnat  particular  territory." 

The  testimony  of  the  engineers  can  hardly  be  said  to-  be 
properly  characterized  in  the  brief  of  the  relators  by  saying 
that  a  concrete  road  over  the  turnpike  can  be  rebuilt  some- 
what more  cheaply.  Examining  the  testimony  of  the  only 
engineer  who  testified  that  he  knew  the  difference  in  cost 
between  the  construction  of  Route  84  by  way  of  Drake's 
Mills  or  by  way  of  the  turnpike,  we  find  the  difference  in  cost 
to  be  $320,000,  in  favor  of  the  shorter  turnpike  road.  This 
can  hardly  be  said  to  be  a  slight  difference  in  cost. 

We  do  not  think,  therefore,  that  we  ought  to  interfere  with 
the  discretion  of  the  Highway  Commissioner  in  this  case.  Fie 
is  a  public  official,  as  we  have  said,  vested  with  very  general 
powers;  if  those  powers  are  to  be  interfered  with  every  time 
local  supervisors  disagree  with  the  Highway  Commissioner  as 
to  the  proper  location  or  paving  of  a  highway  of  the  Com- 
monwealth of  Pennsylvania  we  fear  serious  interference  with 
the  performance  of  his  duties  would  result  to  the  great  dam- 
age and  inconvenience  of  the  traveling  public. 

"Where  public  officials  are  entrusted  with  discretionary 
powers  in  certain  matters  their  exercise  of  such  discretion 
will  not  be  controlled  by  injunction  in  the  absence  of  any 
showing  that  their  action  is  fraudulent  or  in  bad  faith:"  22 
Cyc.  879. 

**There  is  a  distinction  between  acts  involving  the  exercise 
of  judgment  or  discretion  and  those  which  are  ministerial, 
and  that  as  to  the  former  there  exists,  and  can  exist,  no  power 
to  control  the  executive  discretion,  however  erroneous  its 
exercise  may  seem  to  have  been :"  Noble  vs  Union  River  Log- 
ging Co.,  147  U.  S.  165. 

"Where  the  head  of  a  department  acts  in  a  case  in  which 
executive  discretion  is  to  be  exercised,  any  application  to  a 
court  to  control,  in  any  respect,  his  conduct  would  be  rejected 
without  hesitation :"  per  Marshall,  Chief  Justice,  Marbury  vs 
Madison,  1  Cranch  1/0-171 ;  Dougherty  et  al  vs  Black,  State 
Highway  Commissioner  of  the  Commonwealth  of  Pennsyl- 
vania, 262  Pa.  230;  Warfel  vs  Cochran,  et  al.,  34  Pa.  381; 
Tussey  vs  Clark,  45  Pa.  Superior  Court  Reports,  433 ;  Roth  vs 
Marshall,  158  Pa.  272;  Cope  et  al.  vs  Hastings,  et  al.,  183  Pa. 
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301 ;  Commonwealth  ex  rel.  Casey,  et  al.  vs  Cunningham,  State 
Highway  Commissioner,  19  Dauphin  County,  432-436. 

We  are  of  the  opinion  that  the  Highway  Commissioner  has 
not  been  guilty  of  an  abuse  of  discretion  in  changing  the 
course  of  Route  84  between  Cambridge  Springs  and  Water- 
ford,  and  therefore  the  requests  of  plaintiffs  for  equitable 
relief  must  be  denied. 

CONCLUSIONS  OF  LAW. 

L  So  long  as  the  discretion  vested  in  the  State  Highway 
Commissioner  by  said  Act  is  exercised  with  a  view  to  secur- 
ing safety  to  the  traveling  public  or  economy  of  construction, 
reconstruction  or  maintenance,  it  cannot  be  interfered  with. 

2.  The  intermediate  points  mentioned  in  the  description  of 
State  highway  routes  as  found  in  the  Act  of  May  31,  1911, 
P.  L.  473,  are  not  of  equal  importance  with  the  termini,  n-  r 
are  they  fixed  points  like  the  termini.  From  these  inter- 
mediate points  and  the  line  connecting  them  the  course  of  the 
road  may  be  diverted  if  the  divergence  or  relocation  is  one 
which  safety  or  convenience  to  the  traveling  public  or  eco- 
nomic road  construction  warrants. 

3.  In  the  performance  of  his  duty  in  reconstructing  the 
great  State  highway  system  the  State  Highway  Commis- 
sioner does  not  act  as  a  mere  ministerial  officer,  but  in  an 
executive  capacity,  and  his  actions  are  not  subject  to  control 
or  review  by  the  Courts  so  long  as  he  does  not  act  aribtrarily 
or  in  bad  faith. 

4.  The  State  Highway  Commissioner  has  not  abused  the 
discretion  vested  in  him  by  law  in  changing  the  course  of 
Route  84  between  Cambridge  Springs  and  Waterford. 

5.  The  bill  of  the  plaintiffs  praying  for  equitable  relief 
should  be  and  therefore  is  dismissed. 

6.  The  costs  of  these  proceedings  to  be  paid  by  the  plain- 
tiffs. 

The  Prothonotary  shall  enter  the  following  decree  nisi  in 
accordance  with  the  findings  hereinbefore  expressed. 

DECREE. 

And  now,  October  2,  1922,  this  case  came  on  to  be  heard 
and  upon  consideration  thereof  it  is  ordered,  adjudged  and 
decreed  as  follows :  The  discretion  vested  in  the  State  High- 
way Commissioner  by  the  Act  of  May  31,  1911,  P.  L.  473,  in 
changing  and  relocating  that  part  of  Route  No.  84  between 
Cambridge  Springs  and  Waterford  has  not  been  abused;  that 
said  change  of  route  between  said  intermediate  points  was 
made  with  a  view  to  securing  safety  to  the  traveling  public 
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and  economy  of  construction,  reconstruction  and  mainten- 
ance; that  in  the  performance  of  his  duty  in  relocating  that 
part  of  Route  84  between  Cambridge  Springs  and  Waterford, 
the  State  Highway  Commissioner  of  the  Commonwealth  of 
Pennsylvania  acted  in  an  executive  capacity  and  his  actions 
are  not  subject  to  control  or  review  by  this  court;  that  no 
bad  faith  has  been  shown  by  the  evidence  in  this  case  and  the 
said  State  Highway  Commissioner  has  not  abused  the  discre- 
tion vested  in  him  by  law  in  changing  the  course  of  said  route. 
The  bill  of  the  plaintiffs  is  therefore  dismissed;  the  costs  to 
be  paid  by  the  plaintiffs. 

o 

James  Billet  vs  H.  R.  Bauder 

Certiorai — Record— Depositions — ^Trespass — Justices  of  the  Peace — 

Jurisdiction. 

In  an  action  of  trespass  before  a  justice  of  the  peace  for  injury  to 
real  estate,  the  record  of  the  justice  should  set  forth  enough  to  show 
that  the  demand  was  based  upon  a  cause  of  action  within  his  juris- 
diction. 

It  has  been  the  uniform  tendency  of  courts  to  dispose  of  questions 
arising  upon  certiorari  from  the  record  alone,  but  there  are  exceptions 
to  the  rule.  Depositions  may  be  taken  and  read  to  show  that  the 
claim  made  before  the  justice  was  not  within  his  jurisdiction  or  that 
partiality  or  fraud  exists  on  the  part  of  the  justice  and  therefore  the 
record  is  not  correct. 

A  master  cannot  be  held  for  trespass  vi  et  armis  of  his  servant, 
unless  the  trespass  is  committed  by  the  command  of  the  master  or 
with  his  assent. 

Certiorari.  C.  P.  Dauphin  County,  No.  125.  June  Term 
1922. 

Metzger  &  Wickersham,  for  plaintiff. 
Stroh  &  McCarrell,  for  defendant. 
Fox,  J.,  October  11,  1922. 

In  this  case  the  defendant  has  filed  exceptions  to  the  tran- 
script returned  by  the  Justice  upon  certiorari,  which  in  effect 
are  that  the  record  is  defective  in  that  it  fails  to  show  the  cause 
of  action  affirmatively  and  with  certainty,  and  that  the  case 
was  within  the  jurisdiction  of  the  Justice;  that  the  Justice  was 
without  jurisdiction  because  the  claim  was  for  consequential 
damages,  and  that  in  making  up  his  record  the  justice  acted 
partially  and  fraudulently  in  inserting  that  the  defendant 
planted  various  plants  on  the  land  of  the  plaintiff  and  that 
witness  Bowman  testified  that  at  the  direction  of  the  defendant 
he  planted  defendant's  plants  on  the  land  of  the  plaintiff. 

An  examination  of  the  transcript  discloses  that  the  form  of 
action  was  "Trespass  for  the  recovery  of  damages  for  injuries 
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done  or  committed  on  real  estate."  Various  kinds  of  claims 
may  be  sued  for  in  an  action  of  trespass  for  injury  to  real  es- 
tate from  which  damages  result  in  some  of  which  a  justice  has 
jurisdiction  and  in  others  he  has  none,  and  the  transcript 
should  set  forth  enough  to  show  that  the  demand  was  based 
on  a  cause  of  action  within  his  jurisdiction. 

In  the  case  of  Wood  vs.  Bronson,  2nd  D.  R.  746,  Seeiy,  P.  J., 
said: 

"No  one  can  ascertain  from  the  record  in  the  present  case, 
whether  the  word  trespass  is  used  in  its  old  and  technical 
meaning  or  in  its  new  and  statutory  meaning;  whether  the  ac- 
tion was  trespass  as  the  word  is  used  in  the  Act  of  1814,  or 
trespass  on  the  case  for  consequential  damages.  To  affirm  the 
judgment,  we  must  do  so  in  ignorance  whether  the  justice  had 
jurisdiction  or  not.  We  think  that,  whatever  may  have  been 
the  rule  before,  since  the  Act  of  1887,  a  justice  of  the  peace 
entertaining  jurisdiction  in  an  action  of  trespass,  must  so  des- 
ignate the  wrongful  act  alleged  so  as  to  show  that  it  is  within 
the  jurisdiction  conferred  by  the  Act  of  1814.  That  such  juris- 
diction can  no  longer  be  inferred  from  the  use  of  the  word  'tres- 
pass.' The  exception  is  sustained  and  the  judgment  is  re- 
versed." 

In  the  case  of  Fitzgei*ald  vs.  Campbell,  10  Pa.  C.  C,  page 
397,  Rice,  P.  J.,  said : 

"II.  The  transcript  sets  forth  that  the  form  of  action  was 
trespass  and  that,  on  the  day  of  hearing,  the  plaintiff  appeared 
and  offered  testimony,  but  does  not  state  the  nature  of  his  de- 
mand, or  whether  it  was  for  injuries  to  his  real  estate.  Of  a 
similar  record  Judge  Howard  said :  'This  is  a  defective  record. 
The  justice  should  set  forth  the  character  of  the  alleged  injury 
with  sufficient  clearness  to  indicate  that  his  jurisdiction  in  the 
premises  exists,'  Sutliff  vs.  Noble,  5  Kulp,  10.  It  is  the  nature 
of  the  plaintiffs  demand  and  not  merely  the  form  of  action  by 
which  the  court  is  to  determine  whether  the  justice  had  juris- 
diction:  Grosky  vs.  Wright,  2  Kulp,  415;  and  this  must  be 
shown  by  the  record :  McCale  vs.  Kulp,  8  Phila.,  636.  Nor  is  it 
sufficient  to  set  forth  the  cause  of  action  in  the  summons.  The 
Act  of  1810,  relating  to  actions  of  debt,  the  provisions  of  which 
were  extended  to  actions  of  trespass  and  trover  by  the  Act  of 
1814,  makes  it  the  duty  of  the  justice  to  enter  at  large  upon  his 
docket  *the  kind  of  evidence  upon  which  the  plaintiffs  demand 
may  be  founded,  whether  upon  bond,  note,  penal  or  single  bilL 
writing  obligatory,  book  debt,  damages  on  assumption,  or 
whatever  it  may  be.'  While  it  is  true  the  record  must  show  a 
demand  based  on  a  cause  of  action  within  his  jurisdiction,  and 
otight  to  exhibit  enough  to  show  in  future  actions  between  the 
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same  parties  what  was  adjudicated.  When  this  appears  and 
also  that  testimony  was  heard,  it  would  be  presumed  that  his 
judgment  was  based  on  legal  proof,  but  if  this  does  not  appear 
no  presumption  is  allowed  to  cure  the  defect  or  supply  the 
omission :  Baab  vS.  Brader,  3  Kulp,  352.  Since  the  passage  of 
the  act  abolishing  the  distinction  between  the  forms  of  actions 
ex  delicto,  there  are  many  demands  cognizable  in  an  action  of 
trespass  of  which  justices  of  the  peace  have  not  jurisdiction. 
Hence,  it  cannot  be  inferred  from  the  mere  form  of  the  action 
that  the  proof  adduced  by  the  plaintiff  was  in  support  of  a  de- 
mand by  which  the  justice  had  jurisdiction;  and  as  a  bar  to  a 
second  action  the  docket  would  be  wholly  valueless  as  evi- 
dence." 

The  transcript  discloses  nothing  further  as  to  the  form  of 
action  except  relating  to  the  testimony  which  is  as  follows: 
**Billet,  plaintiff,  sworn,  claims  $5.00  damages  for  injury  done 
or  committed  on  his  real  estate  for  repeated  trespass  by  the 
defendant  and  his  employees.  The  defendant  and  his  em- 
ployees planted  various  plants  on  the  land  of  the  plaintiff  and 
took  entire  charge  thereof  without  right  and  without  the  per- 
mission of  the  plaintiff.  Bowman,  called  and  sworn  for  the 
plaintiff,  testified  that  at  the  direction  of  Mr.  Bauder  he 
planted  Mr.  Bander's  plants  on  land  which  apparently  be- 
longed to  Mr.  Billet.'* 

One  of  the  exceptions  is  to  the  effect  that  the  justice  has 
made  it  appear  that  he  has  jurisdiction  in  stating  that  the  de- 
fendant planted  various  plants  on  the  land  of  the  plaintiff  and 
the  witness  Bowman  testified  that  at  the  direction  of  the 
defendant  he  planted  the  various  plants  on  the  land  of  the 
plaintiff,  and  in  thus  making  up  the  record  the  justice  acted 
partially  and  made  a  false  record. 

It  may  be  said  that  it  has  been  the  uniform  tendency  of  our 
courts  to  dispose  of  questions  arising  upon  certiorari  from  the 
record  alone,  but  there  are  exception*  to  this  rule.  Depositions 
may  be  taken  and  read  to  show  that  the  claim  made  before  the 
Justice  was  not  within  his  jurisdiction,  or  that  partiality  or 
fraud  exists  on  the  part  of  the  justice  and  therefore  the  record 
is  not  correct.  In  the  case  of  Dumber  vs.  Jones,  1  Ashmead, 
215,  the  Court  said: 

"That  generally  speaking  the  objections  to  the  judgment 
must  on  a  certiorari  be  confined  to  those  appearing  on  the 
record,  which  can  neither  be  supported  nor  contradicted  by 
parol  evidence.  The  Judge  supposes  that  exceptions  to  this 
rule  may  exist,  such  as  corruption,  partiality,  not  hearing  evi- 
dence offered  by  both  parties,  deciding  on  the  plaintiff's  own 
oath,  or  error  in  law  appearing  on  the  face  of  the  transcript. 
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To  establish  corruption,  partiality,  the  refusal  to  hear  testi- 
mony or  the  fact  of  deciding  on  the  oath  of  the  plaintiff  alone, 
we  must,  of  necessity,  hear  parol  evidence ;  there  also  may  be 
cases  in  which  the  absence  of  jurisdiction  can  be  established 
in  no  other  way,  as  where  one  justice  undertakes  to  re-examine 
what  has  already  been  determined  by  another.  But  in  a  case 
in  which  neither  corruption,  partiality,  or  other  malpractice  is 
alleged,  and  where  the  object  of  the  party  offering  parol  testi- 
mony is  to  establish  honest  error  in  law  or  fact  committed  by 
the  justice,  parol  testimony  is  inadmissible." 

In  the  case  of  Coffman  vs.  Hampton,  2  W.  &  S.,  377,  the 
court  said:  "And  as  parol  proof  is  inadmissible  to  contradict 
or  vary  the  record,  it  becomes  in  itself  the  best,  if  not  the  only 
evidence,  to  show  the  cause  of  action." 

Depositions  were  taken  for  the  purpose  of  showing  that  the 
testimony  which  was  given  at  the  hearing  on  May  20,  1922, 
showed  that  the  trespass  had  not  been  committed  by  the  de- 
fendant but  by  his  employe,  without  the  direction  or  assent  of 
the  defendant,  and  that  the  record  is  false,  and  that  the  cause 
of  action  was  not  trespass  vi  et  armis,  but  on  the  case.  The 
plaintiff  was  called  and  his  deposition  is  in  part  as  follows: 
"Q.  Who  did  you  say  in  your  testimony  committed  this  tres- 
pass for  which  you  brought  this  suit?  A.  Bowman  himself. 
Q.  Did  you  say  whether  you  had  seen  Mr.  Bowman  or  anyone 
else  committing  the  trespass?  A.  Bowman  toid  me."  The 
deposition  of  the  witness  Bowman  in  part  is  as  follows:  **Q. 
What  was  your  testimony  which  you  gave  at  that  hearing?  A. 
I  testified  that  I  planted  the  hedge  with  instructions  from  Mr. 
Bauder  to  plant  the  hedge,  but  no  instructions  from  Mr. 
Bauder  as  to  the  location  of  the  planting  of  the  hedge  were 
given,"  and  in  cross  examination :  "Q.  You  also  testified  that 
you  planted  Mr.  Bander's  hedge?  A.  Yes,  I  planted  it,  but  not 
at  his  instructions  as  to  where  I  should  plant  it."  That  this 
was  the  testimony  given  *t  the  hearing  is  not  denied.  A  close 
examination  of  the  depositions  does  not  disclose  that  any  testi 
mony  had  been  given  at  the  hearing  from  which  the  justice 
could  insert  in  the  transcript  that  the  defendant  committed  the 
trespass  or  directed  his  servant  Bowman  to  commit  it,  or  that 
he  assented  to  Bowman's  planting  on  the  land  of  the  plaintiff 
at  the  time  or  before  or  after  the  planting  was  done. 

The  master  cannot  be  held  for  the  trespass  vi  et  armis  of 
his  servant,  unless  done  by  the  command  of  the  master  or  with 
his  assent.  In  Chityy's  Pleadings,  10  American  Edition  *  page 
181,  it  is  said:  "And,  as  we  have  already  seen,  unless  there  be 
an  actual  consent  to  the  trespass,  either  before  or  after  it  was 
committed,  or  unless  the  act  was  the  probable  result  of  the 
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orders  given,  and  the  servant  used  due  care;  even  a  master  is 
not  liabie  in  an  action  of  trespass  for  the  act  of  his  servant; 
though  case  may  be  supported  against  him  in  some  instances, 
for  injuries  in  respect  of  which  the  servant  is  liable  in  trespass." 

In  the  case  of  Yeager  et  ux.  vs.  Warren,  31  Pa.,  319,  the 
court  at  page  321,  said: 

'It  is  an  action  of  trespass.  The  master,  as  such,  is  not 
liable  for  the  trespasses  of  his  servant  unless  the  particular 
wrongful  act  of  the  servant  was  ordered  by  the  master,  or  in 
other  words,  unless  the  master  be  the  immediate  cause  of  the 
injury.  Even  then  he  is  not  liable  because  he  is  master,  but 
because  the  act  is  personally  and  immediately  his.  To  this  the 
authorities  are  direct  and  full.  It  was  clearly  ruled  in  Morlcy 
vs.  Gaisford,  2  Hen.  Bl.  442,  in  which  case  it  was  said  that  it 
was  difficult  to  put  a  case  where  the  master  could  be  consid- 
ered as  a  trespasser  for  an  act  of  his  servant,  which  was  not 
done  at  his  command.  And  in  Railroad  Company  vs.  Wilt,  4 
Whart.  143,  the  same  doctrine  was  reasserted.  It  is  true,  it  is 
not  the  immediate  cause  of  the  injury.  Though  the  master  is 
responsible  for  the  negligence  or  unskilfulness  of  his  servant, 
yet  his  respt^nsibility  is  in  case,  not  in  trespass.  In  neither 
form  of  action,  is  he  answerable  for  the  wnlful  act  of  the  ser- 
vant working  an  injury  to  another.'' 

And  at  page  322,  the  court  said: 

'*The  jury  should  have  been  instructed,  that  if  the  particular 
wrong  complained  of,  namely,  throwing  earth  upon  the  plain- 
tiff's lot,  was  done  by  the  orders  of  the  defendants,  or  with  their 
direct  assent  at  the  time,  they  were  trespassers,  and  respons- 
ible as  principals  (all  being  principals  in  trespass),  and  that 
without  such  order  or  asj^cnt  they  were  not  liable  at  all." 

In  Rohrback,  appellant,  vs.  Penna.  R.  R.  Co.,  244  Pa.,  132, 
the  Court  said:  **To  maintain  trespass  vi  et  armis  against  the 
employer  it  must  appear  that  the  particular  injury  or  act  of 
trespass  was  done  by  his  command  or  with  his  assent." 

A  justice  has  jurisdiction  in  an  act'on  of  trespass  vi  et  armis 
but  not  in  an  action  on  the  case:  Rice  vs.  Harrison,  15  Dau- 
phin, 155. 

The  question  here  is,  d<^es  the  record  and  testimony  taken  at 
the  hearing,  shoAv  that  this  was  an  action  of  trespass  vi  et 
armis?  The  transcript,  as  contradicted  by  the  depositions, 
does  not  affirmatively  and  conclusively  show  this.  The  deposi- 
tions show^  that  the  testimony  given  at  the  hearing  disclosed 
that  it  was  trespass  on  the  case,  if  anything. 

Our  attention  has  been  directed  by  counsel  for  plaintiff  to 
the  opinion  of  Corbet,  P.  J.,  in  the  case  of  Carison  vs.  Johnson: 
2  Dist.  &  Co.  Reps.,  No.  5,  page  109,  and  particularly  to  the 
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declaration  therein  "that  the  law  will  esteem  acts  of  a  servant 
when  done  in  his,  the  master's  presence  and  employ  without 
objection  or  dissent,  as  his  acts  there  can  be  no  doubt."  We 
concur  with  all  that  the  learned  court  has  said  in  the  opinion, 
but  in  this  case  the  testimony  as  shown  to  have  been  given  at 
the  hearing,  failed  to  show  that  the  master  was  present  at  the 
time  the  trespass  was  committed  or  thereafter  and  failed  to 
enter  his  objection  or  dissent.  It  is  necessary  that  evidence 
of  the  presence  of  the  master  at  the  time  of  the  commission  of 
the  trespass  or  thereafter  and  that  he  made  no  objection  to  the 
trespass,  be  produced  before  the  acts  of  the  servant  will  be  es- 
teemed the  act  of  the  master.  Such  testimony  so  far  as  the 
depositions  disclose  w^as  not  offered,  and  we  cannot  assume 
that  it  was.  Depositions  were  taken,  both  plaintiff  and  de- 
fendant being  present  and  we  must  assume  they  contain  all 
that  was  testified  to  at  the  hearing  that  would  conclude  the 
defendant.  We  can  act  on  what  we  have  before  us  and  upon 
that  alone. 

We  are  of  the  opinion  that  the  record  and  depositions  do 
not  disclose  a  clear,  affirmative  and  conclusive  action  of  tres- 
pass vi  et  armis  by  the  defendant. 

Wherefore,  the  exceptions  are  sustained  and  the  judgment 
is  reversed. 


o 

Commonwealth  vs  John  Capin 
Criminal  law — Power  of  grand  jury  to  impose  costs. 

A  bill  of  indictment  contained  three  counts:  larceny,  larceny  as 
bailee  and  receiving  stolen  goods.  The  grand  jury  returned  "not  a 
true  bill  and  the  prosecutor  pay  the  costs."  A  rule  was  granted  to 
show  cause  why  the  costs  imposed  upon  the  prosecutor  should  not  be 
set  aside  or  stricken  off.    Rule  absolute. 

Rule  to  set  aside  imposition  of  costs  by  grand  jury.  Quar- 
ter Sessions  of  Dauphin  County,  No.  59  June  Sessions  1922. 

Robert  Stucker,  for  rule. 

E.  LeRoy  Keen,  contra. 

Wickersham,  J.,  October  11,  1922. 

The  grand  inquest  of  Dauphin  County,  on  June  1,  1922,  after 
hearing  the  evidence,  presented  "not  a  true  bill,  and  the  prose- 
cutor pay  the  costs.''  The  indictment  contained  three  counts, 
namely,  larceny,  larceny  as  bailee,  and  receiving  stolen  goods. 
The  grand  jury,  in  imposing  the  costs  upon  the  prosecutor, 
evidently  proceeded  under  authority  of  the  Act  of  May  25, 
1897,  P.  L.  89,  which  provides  that : 
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"In  all  prosecutions  for  larceny  where  the  value  of  the  goods 
and  chattels  alleged  to  have  been  stolen  shall  be  less  than  ten 
dollars,  if  the  bill  of  indictment  shall  be  returned  ignoramus, 
the  grand  jury  returning  the  same  shall  decide  and  certify  on 
such  bill  whether  the  county  or  the  prosecutor  shall  pay  the 
costs  of  prosecution."  i 

This  Act  did  not  extend  the  powers  of  the  grand  jury  so  as 
to  include  cases  where  other  counts  were  added  to  the  one 
charging  larceny.  As  we  have  stated,  the  indictment,  in  addi- 
tion to  charging  the  defendant  with  larceny,  contained  a  count 
for  receiving  stolen  goods,  which  offense  is  defined  by  Sec- 
tion 109  of  the  Act  of  31st  March,  1860,  P.  L.  410,  to  be  a  fel- 
ony. The  present  case  is,  therefore,  to  be  decided  under  the 
statute  in  force  prior  to  that  Act,  the  decisions  being  that  in  a 
prosecution  for  a  felony  in  which  a  count  for  a  misdemeanor 
is  joined,  the  jury  acquitting  the  defendant  has  no  power  to  im- 
pose payment  of  costs  upon  him  or  the  prosecutor:  County  of 
Wayne  vs.  Commonwealth,  26  Pa.  154;  Braddee  vs.  Common- 
wealth, 6  Watts,  530;  Commonwealth  vs.  Kocher,  23  Pa.  Su- 
perior Court  Reports,  65 ;  Commonwealth  vs.  Harrison,  38  Pa. 
Superior  Court  Reports,  page  17. 

We  think,  therefore,  that  the  rule  granted  by.  this  court 
June  19,  1922,  to  show  cause  why  the  costs  imposed  upon  the 
prosecutor  by  the  grand  inquest  of  Dauphin  County  should  not 
be  set  aside  or  stricken  off  must  be  and  it  is  hereby  made  ab-  ' 
solute.  I 

o 

Commonwealth  vs.  Mary  Himmel 
Criminal  law — Indictment — Practice  of  medicine  and  surgery. 

It  is  not  necessary  that  an  indictment  specifically  refer  either  to  the 
statute  or  the  section  of  the  statute  which  is  alleged  to  be  violated. 

An  indictment  signed  by  the  district  attorney  of  the  proper  county, 
charging  a  violation  of  the  Act  of  June  3,  1911,  P.  L.  639,  as  amended 
by  the  Act  of  July  25,  1913,  P.  L.  1220,  is  properly  drawn  and  is  suf- 
ficient authority  on  which  to  base  a  prosecution. 

In  the  trial  of  an  indictment  charging  violation  of  the  Act  of  June 
3,  1911,  P.  L.  639,  as  amended  by  the  Act  of  July  25,  1913,  P.  L.  1220, 
the  Court  instructed  the  jury  as  follows:  "If  one  holds  himself  out 
as  skilled  in  the  ascertainment  of  the  nature,  causes,  progress,  mani- 
festation and  results  of  diseases  or  physical  derangements,  and  their 
treatment  he  would  be  practicing  a  branch  of  medicine  and  would  be 
diagnosing  diseases  within  the  meaning  of  this  act  of  Assembly.  If 
one  endeavors  to  ascertain  by  a  physical  examination  the  cause  of 
physical  trouble  for  the  purpose  of  treating  the  trouble  he  finds  and 
if  by  a  thrust  or  handling  or  manual  treatment  he  endeavors  to  treat 
such  trouble,  such  a  one  would  be  practicing  medicine  and  surgery 
as  the  term  is  used  in  this  act."  Held,  on  motion  for  new  trial,  that 
the  instruction  was  proper. 

In  the  trial  of  indictment  for  violation  of  the  Act  of  June  3,  1911, 
P.  L.  639,  as  amended  by  the  Act  of  July  25,  1913,  P.  L.  1220,  it  is  im- 
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material  that  there  was  no  evidence  that  the  prosecutor  or  any  one 
else  was  misled.  If  the  defendant  was  practicing  medicine  or  surgery, 
or  holding  herself  out  as  able  to  diagnose  or  treat  diseases,  she  was 
violating  the  act. 

In  the  trial  of  an  indictment  for  violation  of  the  Act  of  June  3,  1911, 
P.  L.  639,  as  amended  by  the  Act  of  July  25,  1913,  P.  L.  1220,  testimony 
that  witnesses  for  the  Commonwealth  had  made  untruthful  statements 
to  the  defendant,  relative  to  the  health  of  a  person  treated  by  the  de- 
fendant, is  inadmissible;  the  issue  being  whether  the  defendant  was 
practicing  medicine  and  surgery  in  violation  of  the  act. 

The  practice  of  Chiropracty,  without  a  license,  is  a  violation  of  the 
Act  of  June  3,  1911,  P.  L.  629,  as  amended  by  the  Act  of  July  25,  1913, 
P.  L.  1220. 

Motion  for  a  new  trial  |and  in  arrest  of  judgment.  Quarter 
Sessions  of  Dauphin  County,  No.  171  January  Sessions  1921. 

Philip  S.  Moyer,  District  Attorney;  Geo.  Ross  Hull,  Deputy 
Attorney  General,  and  Sterling  G.  McNees,  Deputy  Attorney 
General,  for  plaintiff. 

Frank  W.  Winters,  Paul  A.  Kunkel  and  Victor  Braddock, 
for  defendant. 

Hargest,  P.  J.,  May  8,  1922. 

The  defendant  was  convicted  upon  an  indictment  charging 
a  violation  of  law  in  practicing  medicine  and  surgery  and  hold- 
ing herself  out  as  a  practitioner  of  medicine  and  surgery  with- 
out having  first  obtained  a  license  therefor.  She  thereupon 
made  a  motion  ifor  a  new  trial  and  in  arrest  of  judgment,  as- 
signing, in  support  of  the  motion  in  arrest  of  judgment,  that 
the  Court  erred  in  refusing  to  quash  the  indictment;  and,  in 
support  of  ^he  motion  for  a  new  trial,  that  the  Court  erred  in 
charging  the  jury  that  the  jury  might  infer  that  the  defendant 
was  holding  herself  out  or  forth  as  a  practitioner  in  medicine 
and  surgery,  because  there  was  no  evidence  that  the  prose- 
cutor nor  anybody  else  was  misled  by  any  act  or  deed  done 
or  suffered  to  be  done  by  the  defendant;  that  the  Court  erred 
in  defining  what  was  meant  by  the  ''practice  of  medicine  and 
surgery"  and  "that  the  Court  erred  in  refusing  to  permit  de- 
fendant to  prove  that  the  prosecutor  and  witnesses  for  Com- 
monwealth made  false  and  malicious  statements  to  the  defend- 
ant in  order  to  obtain  evidence  for  the  Commonwealth  against 
the  defendant." 

The  defendant  moved  to  quash  the  indictment  on  the  ground 
that  it  was  defective,  because  it  could  not  be  determined 
whether  the  indictment  was  drawn  under  Section  1  or  Section 
6  of  the  Act  of  June  3,  1911,  P.  L. '639,  as  amended  by  the  Act 
of  July  25,  1913,  P.  L.  1220;  because  the  said  Act  of  1911  is 
unconstitutional  in  H:hat  it  contravenes  Article  I,  Section  1,  of 
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the  Constitution  by  conferring  arbitrary  power  on  the  Bureau 
of  Medical  Edcation  and  Licensure  of  the  Department  of  Pub- 
lic Instruction ;  because  the  indictment  was  ;not  signed  by  the 
Attorney  General  or  a  deputy  specially  authorized  by  the  Bu- 
reau of  Medical  Education  and  Licensure,  as  required  by  the 
said  (Act  of  1913. 

As  to  the  motion  in  arrest  of  judgment:  Section  1  of  the 
Act  of  1911  provides,  in  part: 

"That  it  shall  not  be  lawful  for  any  person  in  the  State  of 
Pennsylvania  to  engage  in  the  practice  of  medicine  and  sur- 
gery, or  to  hold  himself  or  herself  forth  as  a  practitioner  in 
medicine  and  surgery,  or  to  assume  the  title  of  doctor  of  medi- 
cine and  surgery,  or  doctor  of  any  specific  disease,  or  to  diag- 
nose diseases,  or  to  treat  diseases  by  the  use  of  medicines  and 
surgery  *  *  *  unless  he  or  she  has  first  fulfilled  the  re- 
quirements of  this  act  and  has  received  a  certificate  of  licen- 
sure from  the  bureau  of  medical  education  and  licensure  cre- 
ated by  this  act,  which  license  shall  be  properly  recorded  in  the 
office  of  the  Superintendent  of  Public  Instruction  at  Harris- 
burg." 

The  indictment  follows  exactly  the  language  of  this  Sec- 
tion, charging  that  the  defendant  held  herself  out  as  a  "Doc- 
tor of  Chiropractic." 

Section  6  of  the  Act  provides  that  the  examinations  shall  be 
conducted  by  the  Bureau  of  Medical  Education  and  Licensure. 
It  provides  for  the  issuance  of  a  certificate  for  a  limited  prac- 
tice and  that  those  who  violate  the  Act  shall  be  liable  to  pen- 
alties-provided in  Section  1.  A  cursory  examination  discloses 
that  this  indictment  is  drawn  under  Section  1  of  the  Act  of 
1911,  although  it  does  not,  in  terms,  refer  either  to  the  Act  or 
to  (the  Section  of  the  Act  under  which  it  is  drawn.  It  is  not 
necessary  for  an  indictment  to  specifically  refer  either  to  the 
statute  or  the  Section  of  the  statute  which  is  alleged  to  be  vio- 
lated. No  citations  of  authority  are  necessary  to  supoort  this 
principle. 

The  Act  of  1911,  as  its  preamble  and  its  contents  both  show, 
is  a  very  proper  exercise  of  the  police  power.  The  constitu- 
tionality of  the  Acts  of  1911  and  1913  has  been  sustained  in 
Commonwealth  vs.  Seibert,  262  Pa.  345,  and  further  discussion 
of  this  reason  is  unnecessary. 

Nor  is  there  anything  in  the  contention  that  the  indictment 
is  bad  because  it  was  signed  by  the  District  Attorney  and  not 
by  the  Attorney  General  or  by  a  special  deputy.  That  has 
been  settled  in  the  case  of  Commonwealth  vs.  Hamilton,  74 
Superior  Ct.  419,  in  which  it  has  been  held  that  under  these 
Acts  of  Assembly  an  indictment  duly  signed  by  the  District 
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Attorney  is  properly  drawn  and  sufficient  authority  on  which 
to  base  a  prosecution.  For  these  reasons  we  see  no  merit  in 
the  motion  in  arrest  of  judgment. 

As  to  the  motion  for  a  new  trial:  The  defendant  contends 
that  the  Court  erred  in  its  definition  of  what  constitutes  the 
practice  of  medicine  and  surgery  under  the  Act  of  1911.  We 
told  the  jury  that  the  practice  of  medicine  comprehends  all 
branches  of  the  healing  art  and  includes  the  investigation  of 
the  causes  of  diseases  and  an  attempt  to  medicate  or  alleviate 
bodily  diseases  and  physical  derangements,  either  by  drugs 
or  manipulations.    We  said : 

*lf  one  holds  himself  out  as  skilled  in  the  ascertainment  of 
the  nature,  causes,  progress,  manifestation  and  results  of  dis- 
eases or  physical  derangements  and  their  treatment,  he  would 
be  practicing  a  branch  of  medicine  and  would  be  diagnosing 
diseases  within  the  meaning  of  this  Act  of  Assembly.  If  one 
endeavors  to  ascertain  by  a  physical  examination  the  cause  of 
physical  trouble  for  the  purpose  of  treating  the  trouble  he  finds 
and  if  by  a  thrust  or  handling  or  manual  treatment  he  endeav- 
ors to  treat  such  trouble,  such  a  one  would  be  practicing  medi- 
cine and  surgery  as  the  term  is  used  in  this  Act." 

In  Commonwealth  vs.  Byrd,  64  Pa.  Super.  Ct.  108,  the  de- 
fendant, a  Chiropractor,  was  indicted  for  practicing  medicine 
and  surgery  without  a  license,  in  violation  of  these  Acts  of 
1911  and  1913,  and  the  same  questions  raised  here  were  raised 
in  that  case.  The  defendant  in  that  case  stated,  as  the  defend- 
ant states  here,  that  nerve  displacement,  subluxations  and 
impingements  were  relieved  by  *thrusts  and  manipulations 
which  the  defendant,  in  the  case  before  us,  called  adjustments. 
President  Judge  Orlady  said,  pages  111,  112: 

"The  defense  now  is,  that  he  does  not  diagnose  or  treat  dis- 
ease as  such,  or  practice  medicine  or  surgery  as  understood  by 
the  schools.  The  methods  he  applies  to  ascertain  the  cause  of 
physical  trouble,  by  manipulations,  pressure  and  heat  so  as  to 
fix  the  location  of  an  impinged  nerve,  and  by  thrust,  handling, 
and  manual  treatment  relieve  the  deranged  organ,  or  section 
of  the  spinal  column,  is  simply  an  ingenious  play  of  words, 
without  any  substantial  difference  in  meaning,  from  ordinary 
diagnosis  and  treatment  of  disease.  The  practice  of  medicine 
and  surgery,  as  used  by  the  Legislature,  is  intended  to  com- 
prehend all  the  branches  of  the  healing  art  except  where 
specially  mentioned  *  *  *  The  meaning  of  the  word  'surgery' 
as  understood  by  the  masses,  is  usually  comprehensive,  and  is 
understood  to  include  the  .diagnosis,  and  treatment  by  instru- 
ments, operations  or  methods  of  abnormal  physical  conditions, 
whether  affecting  external  or  internal  parts.     The   subject- 
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matter  in  the  minds  of  the  legislators  in  passing  the  act,  was 
to  protect  the  people  from  practitioners  of  medicine  and  sur- 
gery who  were  without  scientific  training,  and  to  allow  only 
reputable  physicians,  from  a  regular  or  reputable  school  to 
practice  medicine  and  surgery,  with  an  exception  in  favor  of 
those  already  long  engaged  in  the  practice." 

In  Commonwealth  vs.  Seibert,  69  Pa.  Super.  Ct.  271,  which 
involved  the  question  as  to  whether  one  who  practices  neuro- 
pathy without  a  license  was  violating  the  law,  Orlady,  P.  J., 
said,  pages  272,  273 : 

"It  is  a  matter  of  common  knowledge  that  the  use  of  drugs 
by  doctors  of  medicine  has  materially  decreased  during  the 
last  decade,  and  that  not  infrequently  the  medical  practitioner 
limits  his  efforts  in  relieving  disease,  to  the  regulation  of  diet 
and  exercise,  or  to  prescribing  changes  of  scene,  climate  or 
environment,  and  reaches  a  conclusion  as  to  the  needs  of  his 
patient  through  a  proper  diagnosis  that  is  materially  aided  by 
his  professional  knowledge  of  disease,  its  origin,  its  anatomical 
and  physiological  features  and  causative  relations:  Swarts  v. 
Siveny,  35  R.  I.  1 ;  85  Atl.  33. 

"In  order  to  practice  medicine  one  need  not  cover  the  entire 
field  of  the  science.  If  he  devotes  himself  to  a  very  restricted 
part  of  it,  he  may  still  be  held  to  be  practicing  medicine.  There 
has  been  great  specialization  in  the  profession,  and  the  purpose 
of  the  statutes  seem  to  be  to  permit  the  practice  of  special 
methods  of  treatment  including  everything  that  strictly  be- 
longs to  each,  provided  such  practitioner  have  the  required 
general  knowledge  of  medicine:  Commonwealth  vs.  Jewelle, 
199  Mass.  559;  Commonwealth  vs.  Zimmerman,  221  Mass.  184. 
*  *  *  The  law  is  not  concerned  with  the  question  whether 
Chiropractice  or  Neuropathy  is  as  good  or  better  than  other 
systems  of  treatment,  but  it  is  concerned  with  the  grave  ques- 
tion, that  before  anyone  shall  undertake,  no  matter  by  what 
system,  to  diagnose,  treat,  operate  upon,  to  prescribe  or  ad- 
minister remedies  or  treatment  for  any  physical  or  mental 
ailment  or  condition  of  another,  for  a  fee  or  other  considera- 
tion, he  shall  possess  the  learning  and  skill  required  by  the 
statutes,  produce  a  degree  or  diploma  from  a  college  meeting 
the  requirements  enumerated  in  the  statute,  and  pass  an  ex- 
amination before  the  State  Board  of  Examiners,  showing  his 
competency." 

And  when  the  same  case  reached  the  Supreme  Court,  262 
Pa.  345,  Mr.  Justice  Stewart  used  this  language  (page  349)  : 

"The  manifest  and  only  purpose  of  the  statute  was  to  con- 
fine the  right  to  invite  public  confidence  in  the  skill  and  ef- 
ficiency of  those  who  would  hold  themselves  out  to  the  public 
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as  medical  doctors,  to  those  only  who  have  had  an  examina- 
tion by  an  impartial  board  of  examiners  created  by  the  statute 
and  acting  for  the  State,  and  have  been  accredited  by  said 
board  as  having  met  the  requirements  of  the  law  and  received 
its  license.  The  policy  of  the  law  in  enforcing  such  regula- 
tion under  its  police  power  is  not  questioned ;  no  more  is  the 
wisdom  of  the  enactment.  Giving  the  Act  this  interpretation, 
the  defendant  by  his  conduct  brought  himself  unquestionably 
within  its  terms;  he  engaged  in  the  practice  of  medicine,  that 
is,  he  held  himself  out  to  the  public  as  one  instructed  and 
skilled  in  the  healing  art." 

After  careful  examination  of  the  charge  we  find  no  error 
in  it.  The  law  was  given  to  the  jury  as  it  is  declared  in  the 
cases  just  referred  to. 

The  definition  as  to  what  constitutes  practicing  medicine 
and  surgery  found  in  the  Pennsylvania  cases  above  cited,  con- 
forms to  that  announced  by  the  Courts  of  most  of  the  other 
States  where  the  question  has  been  considered.  These  States 
have  laws  prohibiting  the  practice  of  medicine  and  surgery 
without  a  license,  and  in  some  of  them  the  language  of  the 
statute  is  almost  identical  with  our  Act  of  1911. 

It  has  been  held  that  a  Chiropractic  practices  medicine  and 
surgery  in  the  States  of:  Missouri — State  vs.  Gardner,  231 
S.  W  .  1057;  State  vs.  Young,  215  S.  W.  499;  Texas— Maier  vs. 
State,  235  S.  W.  576;  Teem  vs.  State,  183  S.  W.  1144;  Califor- 
nia— People  vs.  Oakley,  158  Pac.  505;  Iowa — State  vs.  Miller, 
124  N.  W.  167;  Utah— State  vs.  Erickson,  154  Pac.  948;  State 
Board  of  Medical  Examiners  vs.  Freenor,  154  Pac.  941;  Board 
of  Medical  Examiners  vs.  Blair,  196  Pac.  221 ;  IlHnois — People 
vs.  Black,  211  111.  App.  188. 

It  appears,  therefore,  that  there  is  abundant  authority  to  sus- 
tain the  construction  put  upon  the  Act  of  1911  by  the  charge 
in  this  case. 

It  makes  no  difference  in  this  case  that  there  was  no  evi- 
dence that  the  prosecutor  nor  anyone  else  was  misled.  If  the 
defendant  was  practicing  medicine  or  surgery,  or  holding  her- 
self out  as  able  to  diagnose  or  treat  diseases,  she  was  violating 
the  Act  of  Assembly. 

At  the  trial  Dr.  Saltzman,  the  prosecutor,  testified  that  he 
told  the  defendant  that  Daniel  Coogan,  who  was  treated  by 
the  defendant,  was  nervous  and  desired  treatment.  He  was 
then  asked :  "Q.  You  did  tell  her  that,  and  that  was  not  true, 
was  it?"  This  question  was  objected  to,  and  the  Court  ex- 
cluded it.  Coogan,  when  on  cross-examination,  said  that  he 
told  the  defendant  that  he  was  nervous  and  not  feeling  very 
good  and  all  run  down,  and  he  was  asked:  "Q.  That  was  not 
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true,  was  it?"  And  upon  a  similar  objection  the  evidence  was 
excluded.  Subsequently,  Coogan  was  asked :  **Q.  You  did  not 
go  to  see  Miss  Himmel  for  treatment  for  your  nerves,  did 
you?"  "A.  No."  But  this  question  and  answer  were  not 
stricken  out.  However  the  defendant  now  strenuously  argues 
that  the  Court  erred  because  the  evidence  excluded  should 
have  been  admitted  to  test  the  credibility  of  the  witnesses  and 
their  bias,  and  because  the  actual  condition  of  Coogan  was  a 
part  of  the  res  gestae. 

The  issue  in  this  case  is  whether  the  defendant  was  prac- 
ticing medicine  and  surgery,  or  treating  diseases  by  the  use 
of  medicine  and  surgery,  in  violation  of  the  Act  of  Assembly. 
She  testified  that  Chiropracty  is  a  defined  science;  a  method 
of  adjustment  of  the  spinal  cord.  She  described  how  the  power 
in  the  brain  controls  the  whole  body  and  how  that  power  was 
transmitted  \frt>m  the  brain  through  the  spinal  cord  and 
through  the  nerves,  and  that  when  a  person  has  "what  we  call 
subluxation,  what  we  call  some  displacement  of  these  verte- 
brae, then  those  surfaces  are  pushed  out  of  position."  She 
said  that  her  treatment  was  spinal  adjustment;  that  she  did 
not  claim  to  cure,  nature  cured,  but  that  she  assisted  nature. 
She  said:  "My  patients  are  people  who  have  doctored  very 
long,  for  years,  tried  all  sorts  of  medicine,  doctors,  osteo- 
pathy and  treatment.  "We  make  the  adjustment  and  nature 
does  the  rebuilding  in  the  body."  She  said,  also,  that  she 
could  not  tell  how  long  it  would  take  for  Coogan  to  get  well ; 
that  unless  he  was  going  to  give  Chiropracty  a  full  and  fair 
trial,  she  did  not  want  him  as  a  patient.  She  testified :  "I  said 
I  did  not  make  examinations,  I  take  a  spinal  analysis."  When 
she  had  examined  Coogan  she  told  him  that  he  had  "fifth  dor- 
sal subluxation  causing  nerve  impingement"  and  that  in  some 
people  that  caused  liver  trouble  and  in  others  it  would  cause 
stomach  trouble.  Under  our  construction  of  the  Act  of  As- 
sembly we  think  that  the  offense  of  practicing  medicine  and 
surgery  without  a  license  is  completely  made  out  by  the  de- 
fendant's own  testimony.  Surgery  is  the  art  of  healing  by 
manual  operation.  It  is  not  necessary  to  use  an  instrument  in 
order  to  perform  a  surgical  operation.  If  the  setting  of  a 
broken  bone  or  the  adjustment  of  a  dislocated  shoulder  or  a 
dislocated  hip  is  practicing  surgery,  it  follows  that  it  is  just 
as  much  practicing  surgery  to  adjust  the  spinal  column  by  re- 
peated manipulations.  Therefore,  upon  the  defendant's  own 
testimony  she  was  engaged  in  practicing  the  art  of  healing,  or, 
as  she  herself  says,  a  scientific  branch  of  it. 

How,  then,  could  the  testimony  of  Coogan's  condition  throw 
any  light  upon  the  issue?     If  the  defendant  had  denied  that 
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she  treated  CcK)gan  and  the  jury  were  required  to  determine 
the  fact  from  the  testimony  of  Coogan  or  Saltzman,  this  testi- 
mony would  have  been  pertinent.  But,  inasmuch  as  the  de- 
fendant would  have  been  properly  convicted  on  her  own  testi- 
mony, there  is  no  question  of  credibility  involved  in  the  an- 
swer to  the  question  as  to  whether  Coogan  was  suffering  or 
not.  Nor  would  the  answer  to  that  question  enable  the  jury 
to  determine  the  bias  of  either  Coogan  or  Saltzman.  If,  upon 
any  theory,  it  was  error  to  reject  the  testimony  as  to  Coogan's 
condition,  it  was  a  harmless  error,  in  the  light  of  the  testimony 
of  the  defendant  herself,  because  this  conviction  should  be 
sustained  upon  her  testimony,  even  though  that  of  Saltzman 
and  Coogan  were  entirely  excluded. 

For  these  reasons  the  motions  for  a  new  trial  and  in  arrest 
of  judgment  are  hereby  overruled,  and  the  District  Attorney 
is  directed  to  move  for  judgment  on  the  verdict. 


Harris  Motor  Company,  Now  to  the  Use  of  Kentucky  Wagon 
Manufacturing  Company  vs  Dan.  T.  Platkin. 

Judgment  notes — Transfer — Equitable  assignment — Execution — Use  of 
name  of  legal  plainti£F — Rule  to  open  judgment — 

Petition — SufiEiciency. 

A  judgment  note  under  seal  was  endorsed  by  the  payee  and  de- 
livered to  the  endorsee.  The  endorsement  was  in  form  an  order  to 
pay  and  was  not  under  seal.  The  endorsee  caused  judgment  to  be 
entered  on  the  note  to  his  use  and  issued  execution.  Defendant  ob- 
tained a  rule  to  show  cause  why  the  judgment  should  not  be  opened 
and  defendant  let  into  a  defense.  A  responsive  answer  was  filed  and 
no  depositions  were  taken.  Held,  discharging  rule,  that  in  the  absence 
of  allegation  that  the  endorsee  had  not  given  valuable  consideration 
for  the  transfer,  the  endorsement  amounted  to  an  equitable  assign- 
ment of  the  note  and  that  execution  properly  issued  in  the  name  of 
the  endorsee  as  use  plaintiff. 

Though  the  use  of  the  name  of  the  legal  plaintiff  in  a  judgment 
may  have  been  unauthorized,  advantage  thereof  cannot  be  taken  by  a 
defendant,  as  a  defense  to  an  execution,  where  the  legal  plaintiff  has 
not  objected  to  the  use  of  his  name  and  has  made  no  application  to 
the  court  to  prevent  its  unauthorized  use. 

A  petition  for  a  rule  to  open  judgment  stated  that  the  defendant 
had  a  just,  true  and  legal  defense  to  the  judgment  because  the  legal 
plaintiff,  the  original  holder  of  the  note  on  which  judgment  was  en- 
tered, had  not  complied  with  an  agreement  between  said  holder  and 
the  defendant.  The  petition  did  not  state  what  the  agreement  was 
nor  wherein  the  agreement  had  not  been  fulfilled.  The  answer  to  the 
rule  denied  all  of  the  material  allegations  of  the  petition.  Held,  dis- 
charging the  rule,  that  the  nature  of  the  agreement  and  its  violation 
must  both  be  shown. 

Rule  to  open  judgment.  C.  P.  Dauphin  County,  No.  529, 
September  Term  1921. 
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Rosenberg  &  Rosenberg,  for  rule. 
Maurice  R.  Metzger,  contra. 
Fox,  J.,  May  8,  1922. 

In  the  above  stated  case,  on  August  10,  1921,  the  defendant 
gave  to  the  Harris  Motor  Company  a  note  under  seal  in  the 
amount  of  $279.25,  payable  ninety  days  after  date  to  the  order 
of  the  Harris  Motor  Company,  in  which  note  he  authorized  an 
entry  of  judgment.  The  note  was  endorsed  by  the  Harris 
Motor  Company  to  the  order  of  the  Kentucky  Wagon  Manu- 
facturing Company,  and  later  judgment  was  entered  of  record 
in  the  name  of  the  Harris  Motor  Company  for  the  use  of  the 
Kentucky  Wagon  Manufacturing  Company  and  execution 
thereon  was  issued  to  the  above  numbers,  respectively. 

On  December  15,  1921,  the  defendant  presented  his  petition 
for  a  rule  to  show  cause  why  judgment  should  not  be  opened 
and  the  defendant  let  into  a  defense,  and  on  March  7,  an 
answer  thereto,  which  was  responsive  to  the  averments  of  the 
petition,  was  filed.    No  depositions  were  taken. 

The  petitioner,  contends  (1)  that  the  note  being  non-nego- 
tiable, it  did  not  pass  by  the  endorsement  to  the  use  plaintiff, 
and  that  an  execution  could  not  be  issued  thereon  by  the  use 
plaintiff  (2)  that  "he  has  just,  true  and  legal  defense  to  the 
said  judgment  note  as  to  the  Harris  Motor  Company  inasmuch 
as  the  said  Harris  Motor  Company  did  not  comply  with  the 
agreement  entered  into  between  the  said  Harris  Motor  Com- 
pany and  the  defendant,  Dan  T.  Platkin." 

With  respect  to  the  first  reason,  there  is  no  allegation  here 
that  the  use  plaintiff  did  not  give  a  valuable  consideration  to 
the  Harris  Motor  Company  for  the  note.  The  note,  after  being 
endorsed,  was  delivered  by  the  latter  to  the  use  plaintiff.  The 
endorsement  is  in  form  an  order  to  pay  and  is  not  under  seal 
but  it  amounts  to  an  equitable  assignment.  There  is  no  statu- 
tory mode  of  assigning  judgments.  A  judgment  has  the  equi- 
table qualities  of  a  chose  in  action,  and  it  has  been  held  in 
many  jurisdictions  that  it  may  be  delivered  by  parol  or  in  writ- 
ing: American  Digest,  Century  Edition,  Vol.  30,  page  2697. 
The  presumption  is,  that  the  use  plaintiff  gave  value  to  the 
Harris  Motor  Company  for  the  note  upon  its  delivery,  and  the 
note  was  intended  to  be  assigned  by  the  payee  to  the  use 
plaintiff,  and  it  should  have  been  assigned  with  the  proper 
formality.  In  the  case  of  Tilden  vs  Evans :  3  Phila.  page  124, 
Hare,  J.  said :  'Tn  equity  what  ought  to  be  done,  is  considered 
as  if  it  were  done,  and  the  equitable  owner  of  a  judgment  may 
always  treat  it  at  this  state  as  his  own."  The  note  being  non- 
negotiable  in  form,  under  common  law  principles,  action  there- 
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on  had  to  be  brought  in  the  name  of  the  original  payee  to  the 
.use  of  the  equitable  plaintiff.  The  rule  is  stated  in  Troubat 
&  Haly's  Practice,  6  Edition,  Vol.  3,  page  2034.  If  so  brought, 
even  though  the  use  of  the  name  of  the  legal  plaintiff  may  not 
have  been  authorized,  advantage  thereof  cannot  be  taken  by 
a  defendant  as  a  defense  to  execution  where  the  legal  plaintiff 
has  not  objected  to  the  use  of  his  name  and  has  made  no  ap- 
plication to  the  court  to  prevent  its  unauthorized  use.  Seager 
to  the  use  of  Schantz  vs  Runk :  148  Pa.  page  77 ,  There  is  no 
averment  that  the  legal  plaintiff  objects  to  the  use  of  his  name 
in  this  case.  In  the  case  of  American  Manufacturing  Com- 
pany vs  Morgan  Smith  Company,  25  Pa.  Supr.  183,  the  court 
said:  "The  objections  relative  to  the  assignment  of  the  note 
to  the  use  plaintiff  are  without  foundation.  It  is  unnecessary 
to  show  in  the  declaration  the  title  of  an  equitable  plaintiff, 
or  to  indicate  his  interest  otherwise  than  by  marking  the  suit 
to  his  use.  The  right  to  recover  is  founded  on  the  claim  of 
the  legal  plaintiff,  and  whether  this  right  remains  in  him  or 
has  passed  to  an  assignee  is  immaterial.  The  cause  is  to  be 
tried  without  relation  to  an  equitable  plaintiff  unless  an  issue 
is  to  be  raised  between  such  plaintiff  and  the  defendant.  In 
the  case  of  Sentinel  Printing  Company  vs  Long,  28  Pa.  Supr., 
page  608,  the  court  said:  "Upon  the  facts  of  the  case,  the 
right  of  the  legal  plaintiff  to  the  money  which  the  appellant 
received  on  the  cancellation  of  policies  cannot  be  doubted. 
Whether  this  right  has  passed  by  assignment  to  the  equitable 
plaintiff  is  a  question  that  in  no  way  concerns  the  defendant. 
A  verdict  and  judgment  against  him,  as  the  record  stands, 
form  a  bar  to  any  further  action  against  him  on  the  claim." 
See  also  Camber  vs  Becker,  27  Pa.  Supr.  page  266  and  Metal 
Products  Company  vs  Levine,  1  District  and  County  Reports, 
271. 

With  respect  to  the  second  reason,  the  petitioner,  the  de- 
fendant, has  not  shown  either  in  his  petition  or  by  depositions 
what  his  defense  to  the  judgment  is.  He  states  that  the  Harris 
Motor  Company  did  not  comply  with  the  agreement  entered 
into  between  the  Harris  Motor  Company  and  the  defendant, 
but  he  fails  to  state  what  the  agreement  was  or  wherein  the 
legal  plaintiff  failed.  This  is  insufficient ;  it  is  requisite  to  set 
forth  in  full  both  of  these  matters.  In  the  answer  it  is  denied 
that  the  defendant  has  a  just,  true  and  legal  defense  to  the 
judgment  note  as  to  the  Harris  Motor  Company.  The  answer 
is  responsive  to  the  averments  of  the  defendant's  petition.  It 
denies  all  of  the  material  allegations  therein.  The  general 
rule  on  this  subject  is  laid  down  by  Chief  Justice  Paxson  in 
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the  case  of  Jenkintown  National  Bank's  Appeal,  124  Pa.  345, 
where  he  said  the  following: 

"The  judge  to  whom  the  application  is  made  acts  as  a 
Chancellor,  and  upon  appeal  this  court  will  only  see  that  his 
discretion  has  been  properly  exercised.  It  is  difficult  to  lay 
down  the  precise  measure  of  proof  which  should  have  a  chan- 
cellor to  open  a  judgment.  That  he  may  not  act  unless  there 
is  more  than  an  oath  against  oath,  is  a  familiar  rule  in  chancery 
practice." 

In  the  case  of  Rebecchi  vs  Clark,  73  Pa.  Supr.  596,  it  was 
held:  "In  an  application  to  open  a  judgment  and  set  aside  a 
verdict,  the  court  did  not  err  in  dismissing  the  petition  where 
a  responsive  answer  was  filed  to  the  averments  of  the  peti- 
tioner, to  which  no  reply  was  made  and  where  no  testimony 
was  produced  to  refute  the  allegations  of  the  answer." 

We  are  of  the  opinion  that  there  is  nothing  in  either  of 
the  reasons  set  forth,  which  entitles  the  petitioner  to  have 
the  judgment  opened  and  that  he  be  let  into  a  defense. 

Whrefore  the  rule  is  distharged  and  the  petition  dismissed 
at  the  cost  of  the  petitioner. 


Commonwealth  vs  Charles  Wein 

Criminal  law — Assault  and  batteiy — ^Aggravated  assault  and  battery — 

Act  of  May  27,  1919. 

Under  the  Act  of  March  31,  1860,  P.  L.  407,  assault  and  battery 
and  aggravated  assault  and  battery  are  separate  and  distinct  offenses. 
Aggravated  assault  and  battery  is  a  more  serious  offense  than  assault 
and  battery. 

The  plain  intent  of  the  first  section  of  the  Act  of  May  27,  1919, 
P.  L.  306,  was  to  encourage  the  settlement  of  minor  offenses  in  the 
office  of  the  committing  magistrate;  it  does  not  apply  to  a  prosecution 
for  aggravated  assault  and  battery. 

Motion  in  arrest  of  judgment.  Quarter  Sessions  of  Dau- 
phin County,  Nos.  12  and  13  June  Sessions  1922. 

Philip  S.  Moyer,  District  Attorney,  for  plaintiff. 

Stroh  &  McCarrell,  for  defendant. 

Wickersham,  J.,  October  8,  1922. 

The  indictment  to  No.  12,  June  Sessions,  1922,  charges  the 
defendant  with  assault  and  battery  and  aggravated  assault 
and  battery  upon  George  F.  Deiter ;  and  the  indictment  to  No. 
13  June  Sessions,  1922,  also  charges  the  defendant  with  assault 
and  battery  and  aggravated  assault  and  battery  upon  Pauline 
Deiter. 
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When  these  cases  were  called  for  trial  the  defendant  filed  a 
motion  in  each  case  moving  the  court  to  quash  the  indictments, 
first,  because  the  committing  alderman  did  not  enter  into  a 
full  hearing  and  investigation  of  the  facts  charged  before  he 
bound  the  defendant  over  to  this  court;  second,  the  commit- 
ting alderman  bound  the  defendant  over  to  this  court  without 
finding  thart  he  was  satisfied  from  the  evidence  that  the  prose- 
cution was  reasonably  well  founded;  and,  third,  the  court  is 
without  jurisdiction.  We  over-ruled  the  motions  and  directed 
the  case  to  proceed  to  trial  with  permission  to  the  defendant 
to  raise  the  same  question  in  a  motion  in  arrest  of  judgment 
in  the  event  that  he  was  convicted.  There  was  evidence  pro- 
duced at  the  trial  by  the  Commonwealth,  which,  if  believed 
by  the  jury,  would  have  supported  a  verdict  of  guilty  of  ag- 
gravated assault  and  battery.  The  jury,  however,  acquitted 
the  defendant  upon  both  indictments  but  directed  that  he  pay 
the  costs. 

This  proceeding  comes  before  the  court  upon  a  motion  in 
arrest  of  judgment  wherein  it  is  contended  that  we  erred  in 
refusing  to  quash  the  indictments.  The  contention  of  the  de- 
fendant is  based  upon  the  first  section  of  the  Act  of  27th 
May,  1919^  P.  L.  306,  which  provides: 

"That  in  all  cases  of  prosecution  for  assault  and  battery,  the 
alderman,  justice  of  the  peace,  or  magistrate  before  whom  such 
case  is  instituted,  shall,  before  he  binds  any  person  so  charged 
over  to  the  Court  of  Quarter  Sessions,  upon  the  oath  of  any 
complainant,  enter  into  a  full  hearing  and  investigation  of  the 
facts  and  shall  only  bind  over  the  defendant  to  the  said  court 
when  he  is  satisfied  from  the  evidence  that  the  prosecution 
is  reasonably  well  founded." 

The  information  in  each  case  charges  the  defendant  with 
striking  the  prosecutor  while  driving  an  automobile  knocking 
him  (or  her)  down  and  running  over  him  (or  her).  This 
offense,  if  made  out,  as  we  have  said,  would  constitute  an  ag- 
gravated assault  and  battery.  Assault  and  battery  is  defined 
in  Section  97  of  the  Act  of  31st  March,  1860,  P.  L.  407;  ag- 
gravated assault  and  battery  is  defined  in  Section  98  of  the 
same  Act.  They  appear  to  be  separate  and  distinct  offenses, 
not  defined  in  the  same  but  in  different  sections  of  the  Act  of 
Assembly. 

We  think  the  plain  intent  of  the  Act  of  1919  was  to  encour- 
age the  settlement  of  minor  offenses  in  the  office  of  the  com- 
mitting magistrate,  and,  therefore,  he  is  directed  in  such  cases 
to  enter  into  a  full  hearing  and  investigation  of  the  facts 
charged  and  only  bind  over  the  defendant  to  court  when  he  is 
satisfied  from  the  evidence  that  the  prosecution  is  reasonably 
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well  founded.  It  was  not  the  intention  of  the  Legislature  that 
he  should  so  proceed  in  the  more  serious  offenses.  Aggrava- 
ted assault  and  battery  appears  to  be  a  more  serious  offense 
than  assault  and  battery  in  that  in  the  former  grievous  bodily 
harm  shall  be  inflicted  upon  any  person  either  with  or  without 
any  weapon  or  instrument  to  constitute  the  offense,  while  in 
the  latter  the  offense  is  made  out  if  the  evidence  shows  that 
the  defendant  was  guilty  of  the  least  touching  of  the  prose- 
cutor in  a  rude,  angry  or  revengful  manner.  We  do  not  think 
aggravated  assault  and  battery  is  included  within  the  scope 
of  the  provisions  of  the  Act  of  1919  and,  therefore  over-rule 
the  motion  of  the  defendant  and  direct  the  District  Attorney 
to  call  him  before  the  court  for  sentence. 


Commonwealth  of  Pennsylvania  vs  Johnson  Ebersole 

Motor  vehicles — Duty  of  operator  to  stop,  render  assistance  and  give 
his  address — ^Evidence— Act  of  June  30,  1919. 

Under  Section  23  of  the  Act  of  June  30,  1919,  P.  L.  678,  the  operator 
of  a  motor  vehicle,  knowing  that  he  has  had  a  collision,  is  bound  to 
stop  and  ascertain  whether  assistance  is  necessary;  if  he  fails  to  stop 
the  offense  is  complete.  If  after  stopping  he  fails  to  render  such 
assistance  as  is  necessary,  the  offense  is  complete.  If  after  stopping 
and  rendering  assistance  he  fails  to  give  his  name  and  address  to  the 
injured  party,  upon  request,  the  offense  is  complete. 

Defendant  was  indicted  for  violation  of  that  part  of  Section  23 
of  the  Act  of  June  30,  1919,  P.  L.  678,  which  provides  as  follows: 
"Any  operator  of  a  motor  vehicle  who  shall  have  injured  the  per- 
son or  property  of  any  other  user  of  the  highway  shall  stop  and  rea- 
der such  assistance  as  may  be  necessary,  and  shall,  upon  request, 
give  his  name  and  address  to  the  injured  party  or  his  proper  repre- 
sentative." On  the  trial  of  the  indictment,  defendant  offered  to  prove 
by  a  witness  who  was  sitting  on  the  right  front  seat  of  defendant's 
machine  that  immediately  after  the  impact  the  witness  turned  around, 
looked  back  and  reported  to  the  defendant  that  the  other  automobile 
did  not  stop;  to  be  followed  by  evidence  from  the  defendant  that  he 
believed  no  damage  had  been  done  and  for  that  reason  went  on 
without  stopping.  The  evidence  was  excluded.  Held,  sustaining  a 
motion  for  a  new  trial,  that  the  defendant  was  entitled  to  have  this 
evidence  submitted  to  the  jury. 

Motion  for  a  newr  trial.  C.  P.  Dauphin  County,  No.  33 
June  Sessions,  1922. 

Philip  S.  Moyer,  District  Attorney,  for  plaintiff. 

Maurice  R.  Metzger,  for  defendant. 

Hargest,  P.  J.,  October  23,  1922. 

This  defendant  was  convicted  at  the  June  Sessions,  1922, 
under  an  indictment  charging  that  he  failed  "to  stop  and  render 
such  assistance  to  said  David   Gerlock  as  was  necessary." 
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David  Gerlock,  the  prosecuting  witness,  was  driving  an  auto- 
mobile containing  five  other  persons,  northwardly  toward  Har- 
risburg  on  the  State  highway  below  Middletown,  after  dark, 
about  seven  o'clock,  on  April  2,  1922.  Two  other  automobiles 
were  coming  toward  him.  The  first  had  glaring  lights,  but  he 
did  not  see  the  second  until  he  was  out  of  the  direct  rays  of  the 
light  of  the  first  machine.  The  defendant  was  driving  his  car 
behind  Gerlock  and  going  at  a  rate  of  from  30  to  35  miles  an 
hour.  He  passed  around  Gerlock's  machine  while  the  other 
cars  were  approaching  and  turned  to  the  right  in  front  of 
Gerlock's  automobile  to  avoid  the  approaching  cars.  He 
struck  Gerlock's  automobile,  taking  off  both  hub  caps  on  the 
left  side,  injuring  the  left  front  fender,  crushing  the  rear  fender 
and  breaking  the  running  board.  The  damage  amounted  to 
$157.15.  The  hub  cap  of  the  defendant's  machine  was  torn  off 
and  his  fender  damaged.  The  defendant  continued  running  up 
the  right  bank  of  the  road  over  a  stone  pile,  and  having  gotten 
his  machine  again  on  the  roadway,  proceeded  without  stop- 
ping. A  day  or  two  later  Gerlock  located  the  defendant's 
automobile  in  a  garage  at  Elizabethtown  and  found  a  robe 
thrown  over  the  fender  where  it  had  been  damaged.  A  State 
Policeman  testified  that  the  defendant  said  he  had  hit  the 
car  but  was  scared  and  figured  he  could  get  away. 

On  the  trial  the  defendant  offered  to  show  by  a  witness 
Krodel,  who  was  sitting  on  the  right  front  seat  of  the  defend- 
ant's machine,  that  immediately  after  the  impact  he  turned 
around,  looked  back,  and  reported  to  the  defendant  that  the 
other  automobile  did  not  stop,  to  be  followed  by  evidence 
from  the  defendant  that  he  believed  no  damage  had  been  done 
and  for  that  reason  went  on  without  stopping.  This  evi- 
dence was  excluded,  and  the  ruling  of  the  Court  in  this  respect 
is  assigned  as  error. 

Section  23  of  the  Act  of  June  30,  1919,  P.  L.  678,  provides, 
in  part : 

"Any  operator  of  a  motor  vehicle  who  shall  have  injured 
the  person  or  property  of  any  other  user  of  the  highway  shall 
stop,  and  render  such  assistance  as  may  be  necessary,  and 
shall,  upon  request,  give  his  name  and  address  to  the  injured 
party  or  his  proper  representative." 

We  charged  the  jury  that  there  were  three  distinct  elements 
under  this  Act,  any  one  of  which  constituted  an  offense;  that 
the  defendant,  knowing  he  had  a  collision,  was  bound  to  stop 
and  ascertain  whether  assistance  was  necessary.  If  he  failed 
to  stop,  the  offense  was  complete.  If,  after  stopping  he  failed 
to  render  such  assistance  as  necessary,  the  offense  was  also 
complete  and  if,  even  after  stopping  and  rendering  assistance 
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he  failed  to  give  his  name  and  address  to  the  injured  party, 
upon  request,  the  offense  was  complete.  Since  then  this  inter- 
pretation of  the  Act  has  been  sustained  in  Commonwealth  vs 
Zeitler,  79  Pa.  Super.  Ct.  81. 

But  it  is  contended  that  the  Court  erred  in  not  admitting  the 
testimony  of  Krodel  as  to  what  he  did  and  said  to  the  defend- 
ant, because  this  Act  of  Assembly  imposes  no  duty  upon  one 
who  has  a  collision,  unless  he  knows  that  the  collision  has 
inflicted  damage  upon  the  other  party. 

In  support  of  this  contention  the  defendant  relies  upon  Com- 
monwealth vs  Zeitler,  79  Pa.  Super.  Ct.  81.  In  that  case  Judge 
Porter  said: 

"The  operator  of  a  motor  vehicle,  who  knows  that  he  has 
injured  the  person  or  property  of  another  user  of  the  highway, 
must  perform  the  whole  duty  imposed  by  the  statute.  If  he 
fails  to  promptly  stop,  he  is  guilty  of  an  offense;  if  he  does 
stop  and  then  immediately  drives  on  without  making  any 
attempt  to  render  the  assistance  which  he  must  have  seen  was 
necessary,  he  is  still  guilty  of  an  offense ;  and  if  he  stops  and 
renders  assistance,  but  refuses,  upon  request,  to  give  his  name 
and  address  this,  also,  constitutes  an  offense.  But  if,  knowing 
that  he  has  injured  perons  or  property,  he  merely  drives  on, 
making  no  attempt  to  render  assistance  or  give  his  name  and 
address,  the  whole  transaction  involves  only  one  offense,  and 
evidence  of  it  would  authorize  the  imposition  of  but  a  single 
penalty." 

It  is  true,  that  the  learned  Judge  by  this  language  seems  to 
make  knowledge  of  the  injury,  on  the  part  of  the  operator,  an 
element  of  the  offense. 

Our  Act  of  Assembly  does  not  contain  the  word  "know"  or 
"knowledge".  In  that  respect  it  is  different  from  the  laws  of 
other  states. 

In  New  York  the  statute  provides  that  the  operator  must 
stop,  give  his  name,  etc.,  w^here  he  is  operating  a  motor  ve- 
hicle "knowing  that  an  injurv  has  been  caused".  People  vs 
Rosenheimer,  209  N.  Y.  115,  102  N.  E.  530;  People  vs 
McLaughlin,  165  N.  Y.  Supp.  545. 

The  same  language  is  used  in  the  statute  of  Maine.  State  vs 
Verrill,  112  Atl.  673. 

In  Massachusetts  the  offense  consists  of  "knowingly  going 
away  without  stopping  and  making  himself  known,  after  caus- 
ing the  injury."  Of  the  question  of  knowledge,  it  is  said,  in 
Commonwealth  vs  Horsfall,  213  Mass.  232,  100  N.  E.  362,  364: 

"It  would  have  been  simple  for  the  Legislature  to  have  made 
the  act  of  going  away  by  the  driver  of  an  automobile  without 
making  himself  known,  after  injuring  person  or  property,  a 
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crime,  and  this  would  have  been  accomplished  by  omitting 
the  word  'knowingly'  from  the  statute.  The  insertion  of  this 
word  cannot  be  treated  as  immaterial." 

Our  statute  does  not  contain  the  word  "knowing"  or 
"knowingly."  It  provides  that  "any  operator  of  a  motor  ve- 
hicle who  shall  have  injured  the  person  or  property  of  any 
other  user"  shall  stop.  To  hold  that  before  one  could  be  con- 
victed under  this  statute  he  must  definitely  and  positively 
know  that  he  has  inflicted  an  injury,  would  not  only  be  reading 
something  into  the  statute  that  is  not  there,  but  would  be 
making  the  statute  nugatory.  .One  who  is  operating  a  heavy 
machine  at  an  excessive  rate  of  speed  might  rip  the  fender  off 
of  a  lighter  machine  without  much  jar  to  his  own  automobile 
and  pass  on  under  the  assumption  that  there  was  no  injury  and 
he  could  not  be  convicted  because  he  had  no  knowledge  of  the 
injury.  We  do  not  think  the  Superior  Court  intended  to  so 
define  the  offense  under  our  statute.  We  think  the  statute 
means  that  one  who  knows  he  has  had  a  collision,  shall  stop. 
But  even  if,  before  a  conviction  can  be  had  under  this  Act, 
"knowledge"  is  to  be  imputed  to  the  operator,  it  is  not  abso- 
lute and  positive  knowledge  that  must  be  shown  before  the 
offense  is  proven.  As  was  said  in  Woods  vs  State,  15  Ala. 
App.  251,  73  S.  129,  130: 

"If  injury  is  inflicted  under  such  circumstances  as  would 
ordinarily  superinduce  the  belief  in  a  reasonable  persons  that 
injury  would  flow  or  had  flown  from  the  accident  or  collision, 
then  it  is  the  duty  of  the  motor  operator  to  stop  his  vehicle." 

While  it  is  undoubtedly  true  that  the  extent  of  the  injury 
done  by  this  collision,  not  only  to  Gerlock's  automobile,  but 
also  to  that  of  the  defendant,  necessarily  shows  a  considerable 
impact  between  the  two  machines,  which  should  have  put  the 
defendant  on  notice,  can  it  be  said  that  the  statement  of 
Krodel,  who  immediately  looked  back  and  told  the  defendant 
that  the  other  machine  had  not  stopped,  was  not  for  the  jury  to 
consider,  as  part  of  the  res  gestae?  If  it  was  part  of  the  res 
gestae,  then  necessarily  it  should  have  been  offered  in  evi- 
dence. 

"Res  gestae  may  be  defined  as  those  circumstances  which 
are  the  undesigned  incidents  of  a  particular  litigated  act  and 
which  are  admissible  when  illustrative  of  such  act.  They 
may  consist  of  speeches  of  any  one  concerned,  whether  parti- 
cipant or  bystander;  they  may  comprise  things  left  undone, 
as  well  as  things  done.  Their  sole  distinguishing  feature-  is 
that  they  should  be  necessary  incidents  of  the  litigated  act; 
necessary  in  this  sense,  that  they  are  part  of  the  immediate 
preparations   for  or  emanations   of   such   acts   and   are   not 
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prompted  by  the  calculated  policy  of  the  actors."  First  Na- 
tional Bank  vs  Home  Insurance  Co.,  274  Pa.  129,  132,  and 
cases  cited. 

We  cannot  say,  as  a  matter  of  law,  that  the  statement  of 
Krodel  to  the  defenda'nt  was  designed  and  therefore  not  "an 
undesigned  incident''  of  the  act,  even  though  it  is  argued  by 
the  Commonwealth  that  Krodel  may  have  been  particeps  crim- 
inis.  It  may  be  that  this  declaration  was  an  emanation  of  the 
collision,  and  not  promoted  or  inspired  by  the  defendant. 

In  Scott  vs  State  (Texas  1921)  233  S.  W.  1097,  1099,  it  is 
said,  concerning  a  prosecution  such  as  this : 

"An  accused  could  not  be  held  criminally  liable  for  a  failure 
to  do  what  was  not  reasonably  apparent  to  him  as  necessary  at 
the  time.  One  acting  in  apparent  necessary  self-defense  does 
so  from  what  appears  to  him,  viewed  from  his  standpoint  at 
the  time,  with  all  the  facts  and  circumstances  within  his 
knowledge  and  not  from  the  viewpoint  of  somebody  else,  or 
the  jury,  in  the  light  of  subsequent  events." 

The  case  of  Commonwealth  vs  Horsfall,  supra,  throws  some 
light  on  this  question.  There  the  evidence  showed  that  the 
defendant  stopped,  sent  a  man  named  Brooks  back  to  the  place 
where  a  woman  was  injured,  and  where  the  other  automobile 
remained,  with  instructions  to  disclose  his  ideoitity  and  that 
although  returning  to  the  place,  Brooks  did  not  tell  who  the 
defendant  was.  The  jury  were  instructed  that  even  though  the 
defendant  told  Brooks  to  go  back  and  tell  his  name  and  resi- 
dence, and  relied  on  him  to  do  it,  and  supposed  he  had  done  it, 
yet  if  Brooks  failed  to  do  as  requested,  the  defendant  had  not 
complied  with  the  statute.  Concerning  this  the  Appellate 
Court  said : 

"If  in  truth  he  has  delegated  the  duty  of  revealing  his  iden- 
tity to  an  agent,  and  honestly  and  with  good  reason  sup- 
poses that  this  delegated  duty  has  been  peformed,  he  cannot 
be  said  'knowingly'  to  have  failed  to  do  what  the  statute  re- 
quires, even  if  the  agent  did  not  discharge  his  duty.  If  the 
transaction  was  genuine  throughout,  the  driver  of  the  auto- 
mobile may  thoroughly,  though  mistakenly  believe  that  the 
requirement  of  the  law  has  been  observed.  The  charge  of  the 
Court  did  not  state  accurately  the  law  upon  this  branch  of 
the  case,  and  hence  this  exception  must  be  sustained." 

Suppose  the  defendant  himself  had  looked  back  and  ascer- 
tained that  Gerlock's  machine  had  not  stopped,  could  it  be  said 
that  he  was  bound  to  stop  his  automobile  when  the  other  had 
not? 

It  may  be,  therefore,  that  after  Krodel  made  the  statement, 
the  defendant  honestly  believed  that  the  other  car  had  not 
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Stopped  and  that  there  was  no  occasion  for  him  to  stop  his 
own  automobile.  In  any  event,  we  think  he  was  entitled  to 
have  this  evidence  submitted  to  the  jury. 

For  these  reasons  we  are  constrained  to  grant  a  new  trial. 


P.  &  H.  Morton  Advertising  Company  vs  Fink  Brewing  Co. 

Contracts — Performance — Interpretation — ^Affidavits  of  Defense- 
Sufficiency. 

On  May  1,  1917  the  plaintiff,  an  advertising  company  entered  into 
a  written  agreement  with  the  defendant,  a  brewing  company,  to  erect 
twelve  railroad  field  bulletin  boards  and  to  paint  thereon  from  a  sketch 
to  be  submitted  to  and  approved  by  the  defendant,  to  maintain  such 
boards  in  good  condition  on  continuous  exhibition  and  to  rent  the 
use  of  such  boards  to  the  defendant  for  a  term  of  thirty-six  months 
at  an  annual  rental  of  $38.40  for  each  board  payable  in  monthly  in- 
stallments. The  word  "beer"  had  been  painted  by  plaintiff,  with  the 
approval  of  the  defendant,  on  all  the  bulletin  boards  specified  in  the 
contract  and  maintained  thereon.  In  an  action  for  rent  due,  the  de- 
fendant filed  an  affidavit  of  defense  alleging: 

First:  Because  of  the  enactment  by  the  Conc^ress  of  the  United 
States  of  the  so-called  Volstead  Act  of  October  28,  1919,  it  became 
unlawful  and  still  remains  unlawful  for  the  plaintiff  to  maintain  its 
said  railroad  bulletin  boards  advertising  "beer"  and  that  it  likewise 
became  unlawful  and  still  remains  unlawful  for  the  defendant  to  con- 
tinue to  pay  to  the  plaintiff,  since  the  passage  and  enforcement  of 
said  act,  the  monthly,  rental  for  advertising  "beer." 

Second:  That  since  the  passage  and  enforcement  of  said  Volstead 
Act  of  October  28,  1919,  the  defendant  had  derived  no  benefit  or 
advantage  whatsoever  from  said  contract.  Held,  sustaining  motion 
for  judgment  for  want  of  a  sufficient  affidavit  of  defense,  that  the 
affidavit  of  defense  was  insufficient  to  prevent  judgment. 

The  law  regards  the  sanctity  of  contracts.  It  requres  parties  to 
do  what  they  have  agreed  to  do.  If  unexpected  impediments  lie  in 
the  way  and  a  loss  must  ensue,  it  leaves  the  loss  where  the  contract 
places  it.  If  the  parties  have  made  no  provision  for  a  dispensation, 
the  rule  of  law  gives  none.  It  does  not  allow  a  contract  fairly  made 
to  be  annulled  and  it  does  not  permit  to  be  interpolated  what  the 
parties  themselves  have  not  stipulated. 

Courts  will  not  make  an  agreement  for  parties  but  will  ascertain 
what  they  have  agreed  by  what  they  have  said  and  by  the  meaning 
of  the  words  used  to  express  their  intention. 

Where  the  intention  of  the  parties  to  a  contract  clearly  appears  from 
the  words  used,  there  is  no  need  to  go  further;  in  such  a  case  the 
words  must  govern.  Where  there  is  no  further  doubt  there  is  no 
room  for  construction. 

Where  parties  have  entered  into  written  engagements  with  ex- 
pressed stipulations,  it  is  not  desirable  to  extend  them  by  implication: 
the  presumption  is  that  having  expressed  some,  they  have  expressed 
all  of  the  conditions  by  which  they  intend  to  be  bound. 

Allegations  in  an  affidavit  of  defense,  that  plaintiff  is  a  foreign 
corporation,  that  it  has  not  registered  in  the  Office  of  the  Secretary 
of  the  Commonwealth  of  Pennsylvania,  that  it  has  no  fixed  or  estab- 
lished office  or  place  of  business  in  Pennsylvania  and  that  it  has  no 
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appointed  or  designated  agent  or  other  representative  within  the 
commonwealth,  are  insufficient  to  prevent  judgment,  in  the  absence 
of  an  allegation  that  the  plaintiff  was  doing  business  in  -Pennsylvania 
or  attempting  to  do  business  in  Pennsylvania,  and  a  statement  of 
facts  showing  when,  where,  how  and  what  business  was  being  con- 
ducted. 

Motion  for  judgment  for  want  of  a  sufficient  affidavit  of  de 
fense.    C.  P.  Dauphin  County,  No.  26  June  term  1921. 

Karl  E.  Richards  and  Hause,  Evans  &  Baker,  for  plaintiff. 

Stroh  &  McCarrell,  for  defendant. 

Wickersham,  J.,  October  24,  1922. 

It  appears  from  the  pleadings  that  on  the  first  day  of  May, 
1917,  the  plaintiff  entered  into  a  written  agreement  with  the 
defendant  to  erect  twelve  railroad  field  bulletin  boards  to  be 
substantially  built  in  first  class  workmanlike  manner,  with  gal- 
vanized sheet  steel  facing,  and  so  constructed  as  to  have  an 
elevation  not  exceeding  three  feet,  as  indicated  in  the  sketch, 
and  to  paint  thereon  m  the  best  quality  of  oil  and  lead,  in  a 
workmanlike  manner,  from  a  sketch  to  be  submitted  to  and  ap- 
proved by  the  defendant,  a  copy  of  the  sketch  which  has  been 
approved,  and  to  maintain  such  boards  in  good  condition  on 
continuous  exhibition,  and  to  rent  the  use  of  such  boards  to 
the  defendant  for  a  term  of  thirty-six  months  from  the  aver- 
age date  of  completion,  for  which  the  defendant  agreed  to  pay 
the  plaintiff  an  annual  rental  of  $38.40  for  each  board,  payable 
in  regular  monthly  installments.  It  was  understood  and 
agreed  that  if  the  defendant  made  default  in  these  payments 
for  three  successive  months,  then  the  rental  for  the  remainder 
of  the  term  should  at  once  become  due  and  payabble.  It  was 
further  agreed,  by  correspondence,  that  the  rental  should  be 
increased  slightly  because  of  the  difficulty  of  obtaining  mate- 
rials to  construct  said  advertising  boards,  and  because  of  the 
advanced  price  of  said  material. 

The  plaintiff  complied  with  its  part  of  the  contract.  It  ap- 
pears from  the  pleadings  that  there  was  due  the  plaintiff  from 
the  defendant,  under  said  contract,  the  sum  of  $1464.40,  and 
that  the  defendant  paid  to  the  plaintiff  under  the  contract,  the 
sum  of  $1064.80.  It  was  claimed  there  was  due  the  plaintiff 
from  the  defendant  a  balance  on  said  contract  of  $399.60  to- 
gether with  interest  from  February  7th,  1920,  to  recover  which 
this  suit  was  brought. 

There  does  not  appear  to  be  any  difference  between  the 
parties  regarding  the  facts  in  this  case.  The  defendant,  in  its 
affidavit  of  defense,  does  not  allege  that  the  plaintiff  has  not 
complied  with  its  contract  to  procure  the  ground,  erect  the 
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railroad  field  bulletin  boards,  paint  thereon  the  advertising 
matter  approved  by  the  defendant,  and  maintain  said  boards 
in  good  condition,  as  provided  in  the  contract. 

Theree  legal  defenses  are  alleged,  set  forth,  and  urged  by 
the  defendant  in  the  affidavit  of  defense : — 

First:  Because  of  the  enactment  by  the  Congress  of  the 
United  States  of  the  so-called  Volstead  Act  of  October  28, 
1919,  it  became  unlawful  and  still  remains  unlawful  for  the 
plaintiff  to  maintain  its  said  railroad  field  bulletin  boards 
advertising  "beer,"  and  that  it  likewise  became  unlawful  and 
still  remains  unlawful  for  the  defendant  to  continue  to  pay  to 
the  plaintiff,  since  the  passage  and  enforcement  of  said  Act, 
the  monthly  rental  for  advertising  **beer.'* 

Second:  That  since  the  passage  and  enforcement  of  said 
Volstead  Act  of  October  28,  1919,  the  defendant  has  derived 
no  benefits  or  advantage  whatsoever  from  the  said  contract. 

Third :  The  defendant  is  informed,  believes,  and  avers  that 
the  plaintiff  is  a  foreign  corporation,  organized  and  existing 
under  the  laws  of  the  State  of  Delaware;  that  it  has  not  reg- 
istered in  the  office  of  the  Secretary  of  the  Commonwealth  of 
Pennsylvania;  that  it  has  no  fixed  or  established  office  or 
place  of  business  within  the  said  commonwealth,  and  that  it 
has  no  appointed  or  designated  agent  or  other  representative 
within  the  commonwealth,  as  required  by  the  laws  thereof. 

In  the  supplemental  affidavit  of  defense  the  defendant  admits 
that  it  owes  and  is  indebted  to  the  plaintiff  the  rent  for  the 
month  of  January,  1920,  amounting  to  $44.40,  and  this  amount, 
together  with  interest  thereon,  the  defendant  is  ready  and 
willing  to  pay  at  any  time. 

A  motion  has  been  made  by  the  plaintiff  for  judgment  for 
want  of  a  sufficient  affidavit  of  defense,  and  that  brings  before 
us  for  consideration  and  examination  the  several  defenses  set 
forth  by  the  defendant  in  its  affidavit  from  which  we  have 
quoted. 

The  defense  that  the  plaintiff  is  unable  to  perform  the  con- 
tract because  the  word  "beer,"  under  the  said  contract,  was 
painted  by  the  said  plaintiff  with  the  approval  of  said  defend- 
ant, and  maintained  by  it  upon  all  the  bulletin  boards  specified 
in  said  contract,  and  for  the  use  of  which  the  defendant  agreed 
to  pay  rent,  such  performance  having  become  unlawful  since 
the  passage  of  said  Volstead  Act  of  October  28,  1919,  is  based 
upon  a  false  hypothesis,  not  supported  by  the  pleadings  in  this 
case.  The  plaintiff  did  not  contract  with  the  defendant  to 
advertise  "beer."    It  agreed  to — 

"paint  in  an  artistic  and  workmanlike  manner  from  a  sketch  to 
be  submitted  to  and  approved  by  the  first  party  (defendant) 
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twelve  railroad  field  bulletin  boards  sizes  8x32  feet,  and  main- 
tain such  boards  in  good  condition  in  continuous  exhibition, 
and  to  rent  the  use  of  such  boards  to  the  party  of  the  first  part 
for  a  term  of  thirty-six  months." 

No  provision  is  made  in  this  agreement  that  the  plaintiff 
shall  paint  upon  the  board  the  word  *"beer.*'  The  plaintiff 
agreed  to  paint  any  sketch  approved  by  the  defendant,  and  to 
keep  said  sketch  in  good  condition  for  a  period  of  thirty-six 
months.  We  cannot  agree,  in  the  absence  of  any  stipulation 
to  that  effect  in  the  written  contract  between  these  parties, 
that  the  passage  of  the  Volstead  Act,  making  it  illegal  to  ad- 
vertise beer,  relieved  the  defendant  from  performing  its  part 
of  the  agreement.  The  law  regards  the  sancity  of  contracts. 
It  requires  parties  to  do  what  they  have  agreed  to  do.  If 
unexpected  impediments  lie  in  the  way  and  a  loss  must  eoisue, 
it  leaves  the  loss  where  the  contract  places  it.  If  the  parties 
have  made  no  provision  for  a  dispensation,  the  rule  of  law 
gives  none.  It  does  not  allow  a  contract  fairly  made,  to  be 
annulled,  and  it  does  not  permit  to  be  interpolated  what  the 
parties  themselves  have  not  stipulated:  Dermott  vs  Jones,  2 
Wall  1 ;  Cotterel  vs  Smokeless  Fuel  Co.,  9  L.  R.  A.  (N.  S.) 
1190. 

The  courts  will  not  make  an  agreement  for  the  parties  but 
will  ascertain  what  they  have  agreed  by  what  they  have  said 
and  by  the  meaning  of  the  words  used  to  express  their  inten- 
tion. Where  the  intention  clearly  appears  from  the  words 
used  there  is  no  need  to  go  further,  for  in  such  a  case  the  words 
must  govern;  or,  as  it  is  sometimes  said,  where  there  is  no 
doubt  there  is  no  room  for  construction.  Where  parties  have 
entered  into  written  engagements  with  expressed  stipulations 
it  is  manifestly  not  desirable  to  extend  them  by  implication ; 
the  presumption  is  that,  having  expressed  some,  they  have 
expressed  all  the  conditions  by  which  they  intend  to  be  bound 
under  that  instrument :  Clark  on  Contracts,  page  591 ;  Broom, 
Legal  Maxims,  8  American  Edition,  page  652;  Cotterel  vs 
Smokeless  Fuel  Co.,  supra. 

'By  the  contract  above  referred  to  the  plaintiff  was  bound 
to  furnish  advertising  boards  and  to  paint  thereon  an  adver- 
tisement approved  by  the  defendant.  If,  during  the  term  of  the 
contract,  that  advertisement  became  illegal,  then  it  became  the 
duty  of  the  defendant  to  furnish  some  other  form  of  advertise- 
ment not  forbidden  by  law,  which  the  plaintiff  would  have 
been  bound  to  paint  upon  said  advertising  boards.  The  con- 
tract with  the  plaintiff  was  not  to  paint  an  advertisement  of 
"beer,"  but  to  paint  such  advertisement  upon  said  railroad 
field   bulletin  boards   which   the   defendant  would   approve. 
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If  it  had  been  part  of  the  written  agreement  that  in  case  the 
subject  matter  of  the  advertisement  originally  approved  and 
painted  became  unlawful,  the  defendant  should  then  be  re- 
lieved from  the  performance  of  its  contract  to  pay  rent,  the 
parties  could  easily  have  so  stipulated;  having  failed  to  do  so 
we  must  conclude  that  such  intention  formed  no  part  of  the 
contract.  That  the  parties  had  in  mind  a  contingent  event 
which  would  have  the  effect  of  reducing  the  rental  to  be  paid 
by  the  defendant  to  the  plaintiff,  appears  from  the  following 
paragraph  of  the  contract :  — 

"It  is  understood  and  agreed  that  should  any  sign  be  de- 
stroyed or  become  so  defaced  as  not  to  be  readable  a  pro  rata 
amount  of  service  shall  be  rendered  by  the  second  party  to 
the  first  party  on  the  remaining  signs  to  equalize  any  time  so 
lost." 

There  are  no  other  stipulations  in  the  contract  relieving  or 
tending  to  relieve  the  defendant  from  paying  the  annual  rental 
for  the  use  of  said  railroad  field  bulletin  boards,  and  therefore 
we  must  assume  no  others  were  contemplated. 

''Where  a  party,  by  his  own  contract,  creates  a  duty  or 
charge  upon  himself,  he  is  bound  to  make  it  good,  if  he  may, 
notwithstanding  any  accident  by  inevitable  necessity  because 
he  might  have  provided  against  it  by  his  contract,  and  there- 
fore, if  a  lessee  covenants  to  repair  a  house,  though  it  be 
burned  by  lightning  or  thrown  down  by  enemies,  yet  he  is 
bound  to  repair  it :  Hoy  vs  Holt,  91  Pa.  88. 

We  do  not  consider  the  second  defense  set  forth  in  defend- 
ant's affidavit  of  defense,  to  wit:  "since  October  28,  1919,  the 
defendant  has  derived  no  benefit  or  advantage  whatever  from 
the  said  contract,"  is  sufficient  to  prevent  judgment  in  this 
case.  What  the  defendant  evidently  had  in  mmd  was  that, 
because  the  advertisement  of  "beer"  was  forbidden  by  the 
Volstead  Act,  it  was  excused  from  further  performance  of  its 
contract  with  the  plaintiff  because  it  could  no  longer  obtain 
a  benefit  or  advantage  from  advertising  "beer";  therefore,  it 
would  not  use  said  railroad  field  bulletin  boards  for  advertis- 
ing any  other  commodity  which  it  might  thereafter  manufac- 
ture. This  was  a  contingency  which  might  well  have  been 
considered  by  the  parties  to  this  contract. 

"Contingencies  not  provided  against  in  a  written  contract 
usually  will  not  excuse  performance  thereof. 

"The  fact  that  a  contract  has  become  more  difficult  and  ex- 
pensive of  performance  than  was  anticipated  at  the  time  it 
was  executed  is  no  defense  to  a  suit  for  the  breach  thereof." 
Commonwealth  vs  Bader,  et  al.,  271  Pa.  308. 
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A  similar  defense  was  urged  in  the  affidavit  of  defense  in 
Cochran  vs  Zimmerman,  253  Pa.  155.  It  appeared  in  the  report 
of  that  case  that  on  December  11,  1906,  the  defendants  sublet 
the  premises  to  "the  Chestnut  Street  Theatre  Company,"  a 
corporation.  On  February  19,  1913,  the  Director  of  Public 
Safety  notified  the  Chestnut  Street  Theatre  Company  that  a 
license  for  the  exhibition  of  theatrical  entertainments  would 
not  be  granted  until  certain  changes  in  the  construction  of 
the  building  were  made.  The  alterations  required  were,  among 
other  things,  a  partial  reconstruction  of  the  front  wall  which 
would  necessitate  compliance  with  the  ordinance  of  March  31, 
1884,  requiring  the  front  wall  to  be  set  back  to  the  new  line 
of  Chestnut  Street,  a  distance  of  five  feet.  The  defendants 
averred  that  if  these  alterations  were  made  the  space  for  seats 
in  the  theatre  would  be  materially  decreased  and  would  not  be 
sufficient  in  the  lower  floor  to  warrant  the  use  of  the  building 
as  a  theatre,  and  there  would  not  be  sufficient  space  left  upon 
the  stage  to  give  ordinary  theatrical  performances  thereon.  In 
consequence  of  the  refusal  of  the  municipal  authorities  to  grant 
a  license  the  theatre  was  closed  and  since  that  time  it  was  im- 
possible for  defendants  to  use  the  building  for  operatic,  dra- 
matic or  musical  performances  or  intellectual  entertainments. 
It  was  contended  that  the  lease  became  impossible  of  perform- 
ance by  the  act  of  the  municipal  authorities  and  that,  there- 
fore, the  tenants  were  discharged  from  the  payment  of  rent. 
This  defense  was  thoroughly  discussed  and  carefully  consid- 
ered by  Judge  Ralston,  writing  the  opinion  of  the  court — 
which  was  affirmed  by  the  Supreme  Court  (see  page  163), 
upon  the  opinion  of  the  court  below — in  which  he  reviewed 
the  cases  wherein  a  contract  which  was  legal  at  the  time  it  was 
made,  became  illegal  by  ordinance  of  the  state,  whereupon  the 
obligation  to  perform  it  was  discharged.  After  distinguishing 
the  case  under  consideration  from  these  which  he  had  reviewed 
he  concluded  that  the  tenant  had  not  been  evicted,  that  the 
landlord  had  broken  -none  of  the  covenants  of  the  lease,  and 
that  while  the  enjoyment  of  the  premises  for  the  purposes  men- 
tioned in  the  lease  had  become  more  burdensome  and  expensive 
to  the  tenant,  it  had  not  become  impossible. 

In  Teller  vs  Boyle,  132  Pa.  56,  a  premises  was  leased  con- 
taining a  covenant  that,  under  penalty  of  forfeiture,  the  lessee 
would  neither  occupy  nor  permit  the  premises  to  be  occupied 
otherwise  than  as  a  saloon  or  dwelling,  without  the  lessors 
written  consent  to  do  so.  It  was  held  he  was  not  relieved  from 
liability  for  rent  for  failure  to  obtain  a  license  to  sell  liquors ; 
and  this  case  was  quoted  with  approval  in  Hayes  vs  Goodwin, 
253  Pa.  609. 
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In  Lawrence  vs  White,  313  Ga.  840,  15  American  &  English 
Annotated  Cases,  1097,  a  suit  was  brought  to  recover  rent  for  a 
property  leased  as  a  hotel.  The  defense  was  that  an  act  prohib- 
iting the  sale  of  alcoholic,  spirituous,  malt,  or  intoxicating 
liquors  prevented  the  use  of  the  bar  room  for  the  purpose  of 
conducting  such  business.  Held  that  in  the  absence  of  any 
provision  in  the  lease  for  that  purpose  the  defendant  was  not 
entitled  to  a  reduction  or  proportional  abatement  of  the  agreed 
rental.  Judge  Mumpkin,  writing  the  opinion  of  the  Supreme 
Court  of  Georgia  (see  page  1099),  quoted  with  approval  Teller 
vs  Boyle.  In  a  note,  beginning  page  1103,  the  reason  for  the 
rule  is  given  thus — 

*'The  mere  fact  that  the  law  might  cause  the  tenant  to  suffer 
a  loss  when  without  it  he  would  have  made  a  profit  is  no  more 
reason  to  annul  the  contract  on  that  account,  or  to  allow  the 
tenant  to  avoid  it,  than  the  passage  of  a  law  which  increased 
the  tenant's  profits,  and  thereby  made  the  lease  more  valu- 
able, would  authorize  the  landlord  to  annul  the  lease,  and  re- 
quire a  new  one  under  the  new  law." 

This  ruling  of  the  Supreme  Court  of  Georgia  seems  to  have 
been  uniformly  followed  in  all  the  reported  cases  except  one 
coming  from  the  State  of  Kentucky. 

In  Hecht  vs  Acme  Coal  Co.,  34  L.  R.  A.  (N.  S.)  page  775,  it 
was  said  by  Judge  Scott,  of  the  Supreme  Court  of  Wyoming — 

'The  question  in  this  case  is  whether  the  lessee  of  a  hotel, 
including  a  bar  room,  was  entitled  to  a  reduction  or  propor- 
tional abatement  of  the  agreed  rental,  because,  during  the  term 
of  the  lease,  the  legislature  of  the  state  enacted  a  law  prohibit- 
ing the  sale  of  alcoholic,  spirituous,  malt  or  intoxicating 
liquors,  and  thus  the  bar  could  no  longer  be  used  for  that 
purpose.  The  adjudicated  cases,  with  unusual  uniformity, 
answer  this  question  in  the  negative,  though  they  do  not  all 
give  the  same  reasons  for  the  ruling." 

Thereupon  the  learned  Judge  proceeded  to  review  the  cases 
in  the  several  courts  of  the  United  States. 

While  it  is  true  that  the  last  cases  quoted  relate  to  the 
leasing  of  hotel  property,  we  think  the  principle  is  the  same. 
The  defendant  leased  from  the  plaintiff  space  upon  the  ad- 
vertising bulletin  boards.  The  plaintiff  complied  with  its  part 
of  the  agreement  by  erecting  the  boards,  as  specified  in  the 
contract,  and  by  painting  thereon  the  sketch  approved  by  the 
defendant.  Thereafter  its  only  duty  was  maintenance.  It  has, 
therefore,  complied  with  its  part  of  the  contract.  After  the 
boards  were  constructed,  erected,  and  the  sketch  ^painted 
thereon  nothing  remained  for  it  to  do  but  collect  the  rent  from 
the  defendant  and  keep  the  boards  in  the  condition  specified 
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in  the  contract.  Nothing  remained  to  be  done  except  keep  the 
boards  in  good  order  and  condition  unless  the  defendant  chose 
to  change  the  sketch  or  advertisement  which  it  desired  to  have 
painted  upon  said  boards.  Having  failed  to  supply  or  approve 
of  any  new  sketch  when  the  sketch  which  it  had  supplied  was 
forbidden  to  be  advertised  by  law,  it  cannot  now  set  up  the 
law  as  a  defense  to  the  payment  of  the  rent.  It  had  not  been 
evicted  from  the  use  of  said  bulletin  boards.  The  plaintiff  had 
broken  none  of  the  covenants  of  the  contract,  and  the  further 
use  of  said  bulletin  boards  for  some  other  advertising  purpose 
had  not  become  impossible. 

The  defendant  must  have  known  at  the  time  the  contract 
was  made  that  the  prohibition  sentiment  against  the  adver- 
tising and  sale  of  "beer"  was  increasing  from  year  to  year. 
Ait  the  time  this  contract  was  made  the  sale  of  intoxicating 
liquors  was  prohibited  in  many  of  the  states  of  the  union.  It 
would  have  been  quite  easy,  therefore,  for  it,  the  defendant,  to 
have  stipulated  in  the  contract  that  if  the  advertiseent  of 
"beer"  was  prohibited  by  law  the  defendant  would  be  re- 
lieved from  the  further  payment  of  the  rent  for  the  railroad 
field  bulletin  boards  provided  for  in  this  contract.  Having 
failed  to  do  so  we  do  not  consider  there  is  any  merit  in  the 
first  two  defenses  set  forth  in  the  affidavit  of  defense;  nor 
are  we  able  to  conclude  that  they  contain  a  legal  defense  to 
this  action. 

We  come  then  to  consider  the  last  defense  contained  in  the 
defendant's  affidavit  that  the  plaintiff  is  a  foreign  corporation, 
that  it  is  not  registered  in  the  office  of  the  Secretary  of  the 
Commonwealth  of  Pennsylvania,  that  it  has  no  fixed  or  estab- 
lished office  or  place  of  business  within  the  Commonwealth  of 
Pennsylvania,  and  that  it  has  no  appointed  or  designated  agent 
or  other  representative  within  the  Commonwealth.  The  af- 
fidavit of  defense  does  not  allege  that  the  plaintiff  was  doing 
business  in  Pennsylvania.  The  affidavit  of  defense  must  state 
that  the  plaintiff  was  doing  business  or  attempting  to  do  busi- 
ness in  Pennsylvania,  and  it  must  set  forth  the  facts  which 
show  when,  where,  how  and  what  business  was  being  con- 
ducted. Having  failed  to  do  so  the  allegations  are  mere  legal 
conclusions  which  are  fatal  and  insufficient  to  prevent  judg- 
ment: Campbell  vs  Hering,  139  Pa.  473;  Meaker  Galvanizing 
Co.  vs  Mclnnes  &  Co.,  272  Pa.  561-568.  . 

We  are  of  the  opinion,  therefore,  that  the  affidavit  of  defense 
in  this  case  is  insufficient  to  prevent  judgment  from  being 
entered  for  want  of  a  sufficient  affidavit  of  defense,  and  the 
motion  of  the  plaintiff  that  judgment  be  entered  for  want  of 
a  sufficient  affidavit  of  defense  is,  therefore,  made  absolute. 
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Leah  Young,  Sarah  Young,  Joseph  F.  Flom  and  Rebecca  G. 
Flom,  his  wife,  Plaintiflfs  vs  Maurice  Berman,  Defendant 

Equity — ^Jorisdictioii — Parties 

Under  Section  39,  of  the  Act  of  June  30,  1840,  P.  L.  671,  as  amended 
and  extended  throughout  the  Commonwealth  by  the  Act  of  February 
14,  1857,  P.  L.  39,  a  court  of  equity  has  jurisdiction  of  a  bill  praying 
for  the  cancellation  of  a  lease  alleged  to  have  been  obtained  by  mis- 
representation and  fraud. 

The  question  of  jurisdiction  in  equity  must  be  determined  from  the 
face  of  the  bill  and  on  conditions  existing  when  it  was  iiled. 

The  conflicting  rights  of  parties  to  a  bill  in  equity,  all  of  which  grew 
out  of  the  alleged  fraudulent  acts  of  the  defendant,  can  be  determined 
in  a  single  suit  in  equity  much  more  conveniently  than  on  the  law  side 
of  the  court. 

A  bill  in  equity  prayed  for  the  cancellation  of  a  lease  alleged  to 
have  been  obtained  by  misrepresentation  and  fraud.  It  also  prayed 
that  defendant  be  directed  to  vacate  the  premises  described  in  the 
bill  and  surrender  possession  to  complainants  and  that  defendant  be 
directed  to  pay  reasonable  compensation  for  the  use  and  occupation 
of  the  premises.  Held,  overruling  demurrer,  that  equity  afforded  the 
most  convenient  remedy  by  which  the  rights  of  all  parties  could  be 
adjudicated  and  justice  done  in  one  action. 

In  a  bill  in  equity  praying  for  the  cancellation  of  lease  alleged  to 
have  been  obtained  by  misrepresentation  and  fraud,  for  possession  of 
the  premises  and  compensation  for  u^e  and  occupation,  the  owners  of 
the  property  when  the  lease  was  made  and  the  holders  of  title  under 
deed  from  them,  are  the  proper  parties  plaintiff. 

Demurrer  to  bill  in  equity.  C.  P.  Dauphin  County,  No. 
733  Equity  Docket. 

Stroh  &  McCarrell  for  plaintiff. 

Maurice  R.  Metzger  for  defendant. 

Wickersham,  J.,   October  30,  1922. 

The  plaintiffs  filed  their  bill  of  complaint,  to  which  the  de- 
fendant demurred,  by  which  he  admits  the  truth  of  the  mater- 
ial facts  set  out  in  the  bill,  but  denies  they  are  sufficient  to 
justify  the  court  in  granting  the  relief  prayed  for  by  the  plain- 
tiffs. The  defense  must  be  made  out  from  the  allegations  of 
facts  in  the  bill  which,  so  far  as  material,  are  taken  as  verity : 
Pew  vs  Minor,  216  Pa.  343. 

The  facts  alleged  in  plaintiffs*  bill  and  admitted  to  be  true 
by  defendant's  demurrer  are,  inter  alia,  that  the  plaintiffs, 
Joseph  F.  Flom  and  Rebecca  G.  Flom,  his  wife,  are  the  own- 
ers of  a  certain  Frey  leasehold,  together  with  all  the  buildings 
thereon  erected  which  was  assigned  to  them  by  Leah  Young 
and  Sarah  Young,  her  sister,  single  women,  by  deed  dated 
March  27,  1922.  The  plaintiffs,  Leah  Young  and  Sarah 
Young,  orally  agreed  to  sell  and  assign  the  said  leasehold 
to  the  Floms  free  and  clear  of  all  liens  and  encumbrances 
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except  an  oral  lease  from  month  to  month  given  by  them  to 
Maurice  Berman,  the  defendant,  for  store  room  No.  10  South 
Union  Street,  being  a  part  of  the  leasehold  premises  assigned. 
They  also  assured  the  Floms  that  there  was  no  tenant  leases 
upon  the  said  property  other  than  an  oral  lease  from  month 
to  month  of  Maurice  Berman,  the  defendant,  upon  which 
assurance  the  Floms  relied.  On  March  31,  1922,  the  plaintiff, 
Joseph  F.  Flom  caused  a  written  notice  to  vacate  said  store 
room  No.  10  South  Union  Street,  within  thirty  days  from  the 
date  of  service,  to  be  served  upon  the  defendant,  Maurice 
Berman,  who,  thereupon  set  forth  a  written  lease  signed  by 
Leah  Young  and  himself,  for  said  store  room,  for  the  term  of 
ten  years,  with  right  of  renewal  of  another  term  of  ten  years, 
at  the  rent  price  of  $30.00  per  month. 

A  few  month  prior  to  the  assignment  of  said  leasehold  from 
the  Youngs  to  the  Floms,  the  defendant  requested  Sarah 
Young,  whom  he  knew  to  be  a  co-owner  of  said  leasehold,  and 
the  one  who  always  transacted  all  business  matters  for  both 
herself  and  her  sister,  Leah,  to  give  him  a  written  lease  for  said 
premises  which  he  had  occupied  theretofore  for  many  years 
upon  an  oral  lease;  this  she  refused  to  do.  About  March  12, 
1922,  the  defendant,  knowing  of  the  agreement  of  sale  made 
between  the  Youngs  and  the  Floms,  entreated  Sarah  Young 
not  to  sell  the  property  to  the  Floms,  saying  that  he  would 
pay  $1000.00  more  for  it,  and  urged  her  to  sell  the  property 
to  him,  which  she  refused  to  do.  On  or  about  March  14,  1922, 
the  defendant  spoke  to  Leah  Young,  when  she  was  alone,  and 
tried  to  influence  her  not  to  sign  any  deed  to  the  Floms  for 
the  property.  About  the  middle  of  March,  1922,  between  nine 
and  ten  o'clock  at  night,  when  Sarah  Young  was  away  from 
the  building,  and  when  Leah  Young  was  alone  in  her  store 
room,  which  immediately  joins  the  store  room  of  the  defend- 
ant, the  defendant  and  one  Harry  M.  Hess  suddenly  came 
into  the  store  room,  followed  the  plaintiff,  Leah  Young,  into 
the  kitchen,  and  when  all  three  were  in  the  kitchen  the  de- 
fendant laid  down  a  folded  paper,  handed  her  a  pen,  and  said, 
"Sign  this  once,  Leah ;  it  won*t  do  you  any  harm ;"  and  when 
she  had  signed  it  he  turned  to  go,  saying,  "Now  Fve  got  you ; 
Fve  waited  long  enough  for  you,  now  you  can  all  go  to  the 
devil/'  The  paper  to  which  the  defendant,  Maurice  Berman, 
thus  procured  the  signature  of  Leah  Young  was  the  written 
lease  which  the  defendant  set  forth  when  notified  by  the  Floms 
to  vacate  the  store  room,  No.  10  South  Union  Street. 

It  is  further  alleged  in  plaintiffs*  bill  that  at  the  time  of 
signing  said  lease  Leah  Young  was  seventy-eight  years  old, 
extremely  weak  and  feeble  both  physically  and  mentally,  with 
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mind  worn  out  by  years,  also  of  slow  and  weak  understanding, 
and  mentally  unable  to  transact  business  when  standing  alone 
without  some  one  to  help  her,  and  liable  to  imposition ;  the  de- 
fendant had  for  many  years  been  a  tenant  of  Leah  and  Sarah 
Young;  that  up  until  the  signing  of  said  lease  the  defendant 
had  been  the  friend  of  the  Youngs,  and  had  helped  them  in 
the  transaction  of  their  business  so  that  from  almost  daily 
association  they  reposed  confidence  and  trust  in  him;  that  on 
the  night  he  procured  Leah  Young's  signature  to  the  said 
lease  he  did  not  tell  her  that  it  was  a  lease,  nor  give  her  any 
explanation  of  the  nature  and  effect  of  the  transaction  and  its 
consequences  whatever,  other  than  the  statement  and  misrep- 
resentation that  it  would  not  do  her  any  harm.  When  Leah 
Young  signed  the  said  lease  she  did  not  know  that  it  was  a 
lease  nor  that  she  had  signed  a  lease  until  it  was  later  set  up 
by  the  defendant.  The  lease  to  which  the  defendant  obtained 
the  signature  of  Leah  Young  for  a  term  of  ten  years  with  the 
right  of  renewal  for  another  like  term  of  ten  years,  wholly  at 
the  option  of  the  defendant,  at  the  rental  of  $30.00  per  month, 
with  heat  and  water  free,  constitutes  an  unconscionable  bar- 
gain of  gross  inequality,  and  the  rental  specified  is  inadequate. 

It  being  alleged  in  plaintiffs'  bill  that  the  lease  was  obtained 
by  the  defendant  from  Leah  Young  by  misrepresentation  and 
fraud,  a  court  of  equity  has  jurisdiction:  Act  of  30  June,  1840, 
Section  39,  P.  L.  671,  as  amended  and  extended  throughout  the 
Commonwealth  of  Pennsylvania  by  the  Act  of  14th  February, 
1857,  P.  L.  39. 

We  think  the  allegations  of  fraud  are  sufficiently  pleaded  in 
the  bill ;  if  proven  they  would  be  sufficient  to  move  the  court 
to  decree  the  cancellation  of  the  lease  in  question :  Appeal  of 
Charles  Mower,  119  Pa.,  115.  The  proper  parties  plaintiff  have 
been  joined  in  the  bill.  To  have  omitted  Leah  Young  and  her 
sister,  Sarah  Young,  as  parties  plaintiff  would  have  been  fatal 
error,  as  they  are  the  parties  upon  whom  the  fraud  was  perpe- 
trated, and  they  are  the  parties  who  would  be  answerable  to  the 
Floms  for  breach  of  warranty  of  title  which  the  Youngs  as- 
signed to  the  Floms;  and  the  Floms  were  properly  joined  as 
parties  plaintiff  because  they  are  the  persons  who  hold  the 
legal  title  and  otherwise  might  proceed  at  law  notwithstanding 
any  decree  which  we  should  make :  21  Corpus  Juris,  263. 
'  The  question  of  jurisdiction  must  be  determined  from  the 
face  of  the  bill,  and  on  conditions  existing  when  it  was  filed. 
We  think  sufficient  appears  upon  the  face  of  this  bill  to 
warrant  us  in  assuming  jurisdiction,  especially  the  aver- 
ments of  the  fraud  and  collusion,  and  the  apparent  want  of  an 
adequate  and  convenient  legal  remedy.    The  conflicting  rights 
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between  the  Youngs  and  the  defendant,  and  between  the 
Floms  and  the  defendant,  and  between  the  Youngs  and  the 
Floms,  relating  to  the  warranty  as  to  the  title  to  be  assigned, 
all  of  which  grew  out  of  the  alleged  fraudulent  acts  of  the  de- 
fendant, can  be  determined  in  a  single  suit  in  equity  much 
more  conveniently  than  on  the  law  side  of  the  court:  Lafean 
vs  American  Caramel  Co.,  271  Pa.  276-282. 

It  is  alleged  in  the  demurrer  and  was  strongly  urged  at  the 
oral  argument  of  this  case  that,  the  plaintiffs  in  the  prayers 
for  equitable  relief  contained  in  their  bill  in  the  third  and 
fourth  requests,  having  prayed  for  an  order  that  the  defcndnnt 
be  directed  to  vacate  the  premises  forwith  and  surrender  the 
possession  to  the  complainants,  Joseph  F,  Flom  and  Rebecca 
G.  Flom,  and  that  the  defendant  be  directed  to  pay  to  said 
parties  plaintiff  reasonable  compensation  for  the  use  and  oc- 
cupation of  said  store  room  subsequently  to  April  1,  1922,  the 
remedy  of  the  plaintiffs  is  in  ejectment  and  that  the  plaintiffs' 
bill  should  be  dismissed.  After  a  careful  study  of  plaintiffs*  bill 
and  demurrer  of  defendant,  we  are  unable  to  reach  this  conclu- 
sion. We  think  that  equity  affords  the  most  convenient  rem- 
edy by  which  rights  of  all  the  parties  concerned  may  be  adjudi- 
cated and  justice  done  in  one  action :  Clauer  vs  Clauer,  22  Pa. 
Superior  Court  Reports,  395-400. 

"Although  equity  ordinarily  will  not  entertain  a  suit  where 
redress  may  be  had  at  law,  yet  equitable  jurisdiction  does  not 
depend  entirely  upon  the  want  of  a  common  law  remedy,  but 
may  be  obtained  on  the  ground  that,  under  given  circum- 
stances, it  is  the  most  convenient  and  efficient  road  to  adequate 
relief :"  Barnes  Laundry  Co.  vs  Pittsburgh,  266  Pa.  24-43. 

For  the  reasons  herein  given  the  demurrer  is  over-ruled  and 
the  defendant  is  directed  to  answer  within  fifteen  days. 


o 

Commonwealth  vs  J.  Mowell  Hawkins 

Husband  and  wife — ^Parent  and  dhild^ — ^Jurisdiction — ^Act  of 

April  13,  1867 

At  common  law  the  liability  of  a  parent  to  support  a  child  ceases 
when  the  child  arrives  at  the  age  of  twenty-one  years,  unless  the  child 
is  physically  or  mentally  feeble  and  unable  to  support  itself  at  that 
time;  and  the  parent's  liability  will  not  be  restored  by  the  subsequent 
change  in  the  condition  of  the  child.    This  is  law  in  Pennsylvania. 

The  Act  of  Apri  13,  1867,  P.  L.  78.  entitled  "An  Act  for  the  relief 
of  wives  and  children  deserted  by  their  husbands  and  fathers  within 
this  Commonwealth"  is  not  a  poor  law;  it  is  not  intended  to  protect 
poor  persons  or  poor  districts;  it  is  intended  for  the  relief  of  deserted 
wives  and  children. 

It  is  a  general  rule  that  jurisdiction  once  acquired  attaches  perman- 
ently and  is  not  defeated  by  events  happening  after  jurisdiction  at- 
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tached,  though  they  be  of  such  a  nature  that  jurisdiction  could  not 
have  originally  attached. 

The  fact  that  a  wife,  for  whose  relief  an  order  was  made  under  the 
Act  of  April  13,  1867,  P.  L.  78,  subsequently  removes  from  the  State 
of  Pennsylvania  does  not  relieve  the  husband  from  compliance  with 
the  order  made. 

An  order  made  under  the  Act  of  April  13,  1867,  P.  L.  78,  for  the 
maintenance  of  a  minor  daughter,  will  be  revoked  when  the  daughter 
attains  the  age  of  twenty-one  years  and  is  in  good  health  and  is  self 
supporting  at  that  time. 

Petition  for  revocation  of  order  for  relief  under  the  Act  of 
April  13,  1867,  P.  L.  78.  Quarter  Sessions  of  Dauphin  County 
No.  106  January  Sessions  1920. 

Stroh  and  IMcCarrell,  for  plaintiff. 

John  R.  Geyer,  for  defendant. 

Fox,  J.,  October  30,  1922. 

On  the  21st  day  of  August,  1922,  the  defendant  in  this  case 
presented  a  petition  for  the  revocation  or  modification  of  an 
order,  which  order  entered  by  this  court  on  the  27th  day  of 
January,  1920,  w^as  that  the  defendant  should  pay  for  the  sup- 
port of  his  w^ife,  Nellie  C.  Hawkins  and  his  daughter,  Amanda 
M.  Hawkins,  the  sum  of  $160.00  per  month,  and  that  he  give 
bail  in  the  sum  of  $600.00  conditioned  for  the  performance 
thereof.  Upon  the  presentation  of  the  petition,  a  rule  was 
granted  on  Nellie  C.  Hawkins  to  show  cause  why  the  order 
should  not  be  modified  or  revoked.  An  answer  was  filed ;  de- 
positions were  taken  on  behalf  of  the  defendant. 

§ 

The  facts  are  substantially  the  following:  When  the  order 
was  entered,  the  mother  and  the  daughter  were  residents  of 
Pennsylvania,  and  the  defendant  was  a  resident  of  the  state 
of  Connecticut.  The  defendant  had  previously  been  a  resident 
of  this  state,  to  wit:  from  the  fall  of  1917  until  about  June, 
1919,  and  when  the  action  for  maintenance  was  here  brought 
in  1920,  by  the  wife  for  herself  and  their  minor  child,  he  sub- 
mitted himself  to  the  jurisdiction  of  this  court.  About  six 
months  after  the  entry  of  the  order  the  wife  and  daughter  left 
Pennsylvania,  went  to  the  city  of  Baltimore,  Md.,  established 
a  residence  there,  and  have  continued  to  reside  there  to  the 
present  time.  When  the  order  was  made,  the  defendant  was 
earning  about  $3780.00  a  year,  but  at  the  present  time  is  earn- 
ing $5,000.00  per  year.  The  daughter  attained  the  age  of  21 
years  in  October  of  the  year  1920  and  at  that  time  had  em- 
ployment in  the  city  of  Baltimore,  earning  approximately 
seventy-five  dollars  per  month  and  was  in  good  health  and 
good  mental  condition,  but  now,  as  averred,  in  the  answer,  but 
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not  supported  by  depositions,  is  not  earning  anything  and  is 
not  in  good  health. 

Two  questions  are  involved: 

(1)  Is  the  parent  under  the  Act  of  Assembly  of  April  13, 
P.  L.  1867,  page  78  bound  to  support  the  child  after  it  has  at- 
tained the  age  of  21  years? 

(2)  Does  and  should  the  order  continue  in  force  after  all  of 
the  parties  to  the  order  have  removed  out  of  the  Common- 
wealth of  Pennsylvania? 

With  respect  to  the  first  question:  at  common  law  the  lia- 
bility of  the  parent  ceases  upon  the  child's  arriving  at  the  age 
of  21  years,  unless  the  child  is  physically  or  mentally  feeble 
and  unable  to  support  itself  at  that  time,  and  the  parent's  lia- 
bility having  once  ended  will  not  be  restored  by  the  subse- 
quent change  in  the  condition  of  the  child.  29  Cyc,  page  1612. 
This  is  the  law  of  our  state :  Loyalsock  Township  Overseers  vs 
Eldred  Township  Overseers:  154  Pa.,  358  and  cases  therein 
cited;  Mount  Pleasant  Overseers  vs  Wilcox:  12  C.  C.  page 
447;  Commonwealth  vs  Ulrich:  14  D.  R.  713.  At  the  time  the 
daughter  attained  her  majority  she  was  not  in  a  feeble  physi- 
cal or  mental  condition,  but  was  able  to  support  herself,  and 
was  supporting  herself,  being  employed  in  the  Johns  Hopkins 
Hospital  at  Baltimore.  The  liability  of  the  parent  was  then 
terminated.  If  he  is  now  to  be  held  liable  for  her  support  it 
cannot  be  under  this  proceeding  but  must  be  under  another. 
We  are  of  the  opinion  that  the  order  should  be  modified  or 
revoked  so  far  as  the  payment  of  support  for  the  daughter 
Amanda  M.  Hawkins  goes. 

With  respect  to  the  second  question :  This  proceeding  was 
commenced  under  the  Act  of  April  13,  P.  L.  1867,  page  78 
which  is  entitled  "An  Act  for  the  relief  of  wives  and  children 
deserted  by  their  husbands  and  fathers  within  this  Common- 
wealth." It  is  not  a  poor  law ;  it  is  not  intended  as  an  act  to 
protect  poor  persons  or  the  poor-district,  we  have  other  statu- 
tory law  providing  for  the  protection  of  these;  it  is  an  act  in- 
tended for  the  relief  of  deserted  wives  and  children.  See  De- 
mott  vs  Commonwealth,  64  Pa.  302 ;  Keller  vs  Commonwealth, 
71  Pa.  413;  Commonwealth  vs  Tragle:  4  Supr.  159. 

At  the  time  the  order  was  made,  the  father  who  was  a  resi- 
dent of  Connecticut  submitted  himself  to  the  jurisdiction  of 
this  court,  appeared  at  the  hearing  when  and  where  the  order 
was  made,  entered  his  recognizance  with  surety  in  the  sum 
of  six  hundred  dollars  to  carry  out  the  terms  of  the  order  and 
there  is  nothing  to  show  that  he  has  not  complied  with  its 
terms  to  this  date.  No  question  was  raised  as  to  the  jurisdic- 
tion of  the  court  in  the  matter  of  the  hearing  and  the  order 
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and  is  not  now  raised ;  the  defendant  now  comes  in  and  admits 
our  jurisdiction,  by  asking  for  a  revocation  or  modification 
of  the  order,  and  it  must  now  be  taken  as  a  matter  of  law  that 
jurisdiction  attached.  In  the  case  of  Commonwealth  vs  Tragle, 
4  Supr.  Ct.,  159,  the  court  said :  "The  purpose  of  the  Act  (1867) 
is  not  to  punish  criminals,  but  to  relieve  dependent  wives  and 
children  by  providing  for  their  maintenance.  Under  its  pro- 
visions, the  court  of  quarter  sessions  of  any  county  where  the 
complaint  is  made  has  jurisdiction  of  the  proceedings  without 
regard  to  the  residence  or  settlement  of  the  defendant,  and 
without  reference  to  where  the  original  desertion  took  place. 
The  main  inquiry  is  whether  the  exigence  and  wrongful  ne- 
glect contemplated  by  the  statute  exist,"  citing  Demott  vs 
Comm.,  64  Pa.  302;  Keller  vs  Comm.,  71  Pa.  413;  Barnes  vs 
Comm. :  2  Penny,  506.  In  the  case  of  Commonwealth  vs  Hart: 
12  Supr.,  page  611,  it  is  said  "and  besides  desertion  is  a  contin- 
uing oflFense,  and  although  the  original  act  may  have  occurred 
in  another  state,  when  the  defendant  comes  within  the  juris- 
diction of  this  Commonwealth  and  continues  the  desertion  of 
his  family  and  the  failure  to  support  them,  he  undoubtedly 
brings  himself  within  the  provisions  of  the  Act  of  1867,  supra.'* 

It  is  the  general  rule  that  jurisdiction  once  acquired  attaches 
permanently,  and  it  is  not  defeated  by  events  happening  after 
jurisdiction  vested,  though  they  may  be  of  such  a  nature  that 
jurisdiction  could  not  have  originally  attached.  In  15  C.  J., 
page  822  the  rule  is  laid  down  as  follows :  *Tt  is  well  establish- 
ed as  a  general  rule,  that  jurisdiction  once  acquired  is  not  de- 
feated by  subsequent  events,  even  though  they  are  of  such 
character  as  would  have  prevented  jurisdiction  from  attaching 
in  the  first  instance.  So  where  jurisdiction  of  the  person  or  of 
the  res  has  once  attached,  it  is  not  defeated  by  removal  of  the 
person  or  the  res  beyond  the  jurisdiction  of  the  court."  See 
also  Ehrlen's  license:  22  Pa.  Dist.  Rep,  1041. 

The  defendant  contends  that  inasmuch  as  desertion  is  a  con- 
tinuing offence  and  the  liability  is  one  imposed  by  statute 
upon  citizens  of  the  commonwealth  that  one  may  well  adopt 
the  doctrine  that  since  both  are  residents  of  another  jurisdic- 
tion the  court  may  withdraw  the  jurisdiction,  and  cites  Logan 
vs  Bank  of  Scotland  et  al:  3  American  and  English  Annotated 
Cases,  page  1148.  That  case  pertains  to  the  discretion  of  the 
court  as  to  the  taking  of  cases  also  tryable  in  another  jurisdic- 
tion. We  do  not  think  it  is  applicable  in  this  case,  because  our 
jurisdiction  has  already  attached. 

As  we  said  above,  at  the  time  of  the  hearing  and  entry  of 
the  order,  jurisdiction  vested.  And  so  that  we  could  now,  for 
the  reason  that  both  are  now  non-residents,  revoke  the  order 
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made  as  to  the  wife  we  would  be  compelled  to  read  into  the 
act  new  words  so  as  to  make  the  act  read:  '"^For  the  relief  of 
wives  and  children  deserted  by  their  husbands  and  fathers 
within  this  commonwealth  so  long  as  they  remain  therein." 
This  we  cannot  do.  We  have  not  been  referred  to  any  author- 
ity, nor  can  we  find  any  which  would  authorize  us  to  revoke 
the  order  made  for  the  support  of  the  wife  against  this  de- 
fendant because  they  have  both  moved  out  of  the  common- 
wealth. 

We  are  of  the  opinion  that  the  order. for  maintenance  for  the 
daughter  who  is  now  over  21  years  of  age  should  be  revoked, 
but  that  an  order  for  the  relief  of  the  wife  should  remain. 

Aiud  now  October  30,  1922,  the  order  made  on  the  27th  day 
of  January,  1920,  so  far  as  it  pertains  to  the  daughter  of  the 
defendant  is  hereby  revoked,  and  the  order  directing  the  de- 
fendant to  pay  for'the  support  of  his  wife  is  now  modified  so 
as  to  read  that  the  defendant  is  ordered  and  directed  to  pay 
for  the  support  of  his  wife  the  sum  of  $125.00  per  month. 
The  costs  of  the  proceeding  to  be  paid  by  the  defendant.  Se- 
curity in  the  sum  of  $400.00  to  be  given  to  the  Common- 
wealth by  the  defendant  to  comply  with  this  order  of  court. 


In  the  Estate  of  Alfred  Douden,  Deceased 
Decedent's  estates — Executory-Compensation — Audit — Costs 

One  who  accepts  a  trust  tinder  a  will  accepts  it  with  the  conditions, 
limitations  and  burdens  imposed  by  the  instrument  as  well  as  with 
the  benefits  which  may  accrue  to  him  therefrom. 

An  executor,  having  accepted  the  trust  with  full  knowledge  of  the 
provisions  of  the  will  that  he  was  not  to  receive  compensation  for 
his  services,  undertook  at  the  time  of  his  acceptance  to  give  his  ser- 
vices gratuitously  and  cannot  afterwards  claim  compensation  therefor. 

In  audits,  the  general  rule  is  that  the  losing  party  ought  to  pay  the 
costs  unless  he  can  show  clearly  that  there  were  special  circumstances 
to  create  probable  cause  for  making  his  claim  or  disputing  the  claim 
of  another. 

An  executor  who  claims  compensation  for  his  services  before  an 
auditor  and  fails  to  establish  his  claims  should  bear  the  costs  of  the 
audit. 

Exception  to  auditor's  report.  Orphans*  Court  of  Dauphin 
County. 

Arthur  H.  Hull,  of  Beidleman  &  Hull,  for  accountant. 

M.  W.  Jacobs,  for  exceptant. 

Fox,  J.,  October  30,  1922. 

Alfred  Douden  died  testate  on  February  24,  1916,  and  by 
his  will  devised  and  bequeathed  his  entire  estate  to  his  wife, 
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Mary  C.  Douden,  and  in  the  nomination  of  his  executors  used 
the  following  language:  ''and  I  do  hereby  nominate,  consti- 
tute and  appoint  my  wife  Mary  C.  Douden,  executrix  of  this 
my  last  will  and  testament  and  do  also  hereby  nominate,  con- 
stitute and  appoint  William  Douden  of  the  Borough  of  Mil- 
lersburg,  co-executor  of  this  my  last  will  and  testament,  he 
to  serve  without  compensation."  Letters  testamentary  were 
duly  issued  to  'Mary  C.  Douden  and  William  Douden.  Mary 
C.  Douden  died  on  December  20,  1919,  and  by  her  will  ap- 
pointed William  Douden  and  J.  W.  Hoffman,  executors  there- 
of, to  whom  letters  testamentary  were  issued. 

The  surviving  executor  of  the  estate  of  Alfred  Douden  filed 
an  account  on  or  about  May  15,  1920,  to  which  exceptions 
were  filed,  whereupon  an  auditor  was  appointed  to  pass  upon 
the  exceptions  to  the  account  and  to  make  distribution  of  the 
balance  to  and  amongst  those  lawfully  entitled  thereto.  Ex- 
ceptions were  filed  to  the  auditor's  report  by  both  the  account- 
ant and  J.  W.  Hoffman,  one  of  the  executors  of  the  will  of 
Mary  C.  Douden,  deceased,  by  their  attorneys. 

The  exceptions  filed  by  the  accountant  are  as  follows : 
To  the  first  conclusion  of  the  Auditor  which  is: 

1.  '"The  Accountant,  William  Douden,  is  not  entitled  to 
claim  allowance  of  any  compensation  for  his  services  as  ex- 
ecutor." 

(This  exception  was  over-ruled  by  the  Auditor.) 

2.  "Accountant  further  excepts  to  that  part  of  the  Auditor's 
report  appearing  at  the  end  thereof,  which  reads  as  follows: 

"with  accrued  interest  thereon." 
if  the  w^ord  "accrued"  is  to  mean  interest  on  the  balance  for 
distribution  from  the  time  the  same  came  into  the  hands  of 
the  Accountant,  agreeing,  however,  to  account  for  interest  ac- 
tually earned  while  the  funds  in  Accountant's  hands  have 
been  invested." 

('This  exception  was  sustained  by  the  Auditor). 

The  exceptions  filed  by  J.  W.  Hoffman,  one  of  the  executors 
of  Mary  C.  Douden,  are  as  follows: 

1.  "The  learned  Auditor  erred  in  imposing  the  costs  of  the 
Audit  on  the  Estate." 

(This  exception  was  overruled  by  the  Auditor). 

2.  "The  learned  Auditor  erred  in  not  imposing  the  costs  of 
the  Audit  on  the  Accountant,  William  Douden." 

(This  exception  was  overruled  by  the  Auditor). 
Three  questions  were  raised  by  these  exceptions,  viz: 
(1)  Is  William  Douden  the  accountant  entitled  to  compen- 
sation for  his  services  as  executor? 
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(2)  What  was  meant  by  the  Auditor  in  the  use  of  the  words 
"with  accrued  interest  theron"  in  the  distribution  viz:  "Bal- 
ance to  be  distributed,  $8746.70  which  is  payable  to  William 
Douden  and  J.  W.  Hoffman  executors  of  Mary  C.  Douden, 
deceased  wnth  accrued  interest  thereon?" 

(3)  Upon  whom  are  the  costs  of  the  audit  to  be  imposed? 
We  will  consider  these  questions  in  their  order: 

1.  By  the  express  terms  of  the  will  William  Douden  was  to 
serve  as  co-executor  with  Mary  C.  Douden  and  to  thus  serve 
without  compensation,  and  knowing  this  provision  of  the  will, 
he  accepted  the  trust.  It  is  contended  by  the  Accountant  that 
inasmuch  as  no  compensation  is  fixed  by  the  will,  and  as  he  is 
not  a  beneficiary,  that  there  is  a  contractual  relation  existing, 
that  the  provision  in  the  will  for  him  to  perform  the  services 
without  consideration  will  be  disregarded  and  that  he  is  en- 
titled to  compensation  for  his  services.  We  have  not  been  re- 
ferred to,  nor  have  we  found,  any  cases  in  Pennsylvania  which 
have  squarely  decided  this  question. 

Upon  the  subject  of  gratuitous  services  it  is  thus  laid  down 
in  40  Cyc,  page  2812:  "Where  services  are  rendered  with  the 
understanding  that  they  are  to  be  gratuitous,  the  law  does  not 
raise  an  implied  promise  to  pay  therefor,  no  matter  how  valu- 
able the  services  may  be;  and  no  recovery  can  be  had  for 
services  rendered  by  reason  of  friendship  c"  from  kindly, 
charitable,  or  humane  motives.  Where  two  persons  under- 
stand that  they  are  mutually  rendering  and  receiving  services, 
with  no  present  design  to  make  any  pecuniar\^  charge  there- 
for, neither  can  recover  for  the  services  so  rendered."  In  24 
C.  J.,  at  page  975  in  treating  on  the  subject  of  **The  Effect  of 
Testamentary  Provisions,"  it  is  said :  "It  has  been  held  that  a 
testator  may  deprive  his  executor  of  all  compensation  if  he 
so  expressly  provides  in  his  will."  and  on  page  989  in  treating 
on  the  same  subject  it  is  said:  "The  right  of  a  testator  to  fix 
by  his  will  the  compensation  of  his  executor  is  generally  re- 
cognized, although  where  extraordinary  services  are  performed 
increased  compensation  may  be  allowed  according  to  some 
cases,  which  are,  however,  opposed  by  other  cases  asserting 
a  contrary  view.  Where  an  executor  accepts  the  office  with 
knowledge  of  a  provision  in  the  will  fixing  his  compensation, 
he  is  ordinarily  entitled  only  to  the  amount  fixed  by  the  will." 
And  in  2  Perry  on  Trusts  ('6th  Ed.)  ,  page  619,  it  is  said: 

"In  many  states  the  percentage  or  commissions  are  estab- 
lished by  statutes;  in  others  the  rates  are  adjusted  upon  es- 
tablished princinles.  These  statutes  generally  refer  to  the  fees 
or  compensatif)n  of  executors,  administrators  and  guardians, 
but  the  courts  by  equitable  construction  have  extended  their 
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provisions  to  trustees  and  others  performing  fiduciary  duties. 
But  if  it  appears  from  the  instrument  of  trust  or  otherwise, 
that  it  was  the  intention  that  no  compensation  should  be 
charged,  none  will  be  allowed." 

In  the  case  of  Meacham  vs  Sternes,  9  Paige  Chanc,  page 
389,  it  is  said : 

"In  other  words,  the  court  will  consider  the  statutory  allow- 
ance to  executors,  administrators  and  guardians,  as  the  com- 
pensation tacitly  understood  and  agreed  on  by  the  parties  to 
all  trusts,  of  a  similar  nature,  where  nothing  appears  to  show 
a  different  agreement  or  understanding  on  the  subject  of  com- 
pensation. Where  the  instrument  creating  the  trust,  however, 
fixes  a  different  compensation,  or  declares  that  none  is  to  be 
allowed,  or  where  the  trustee,  previous  to  the  acceptance  of 
the  trust  makes  a  valid  and  binding  agreement  with  the  cestui 
que  trust  as  to  the  rate  of  compensation  to  be  allowed  for  his 
services  in  the  execution  of  the  trust,  that  of  course  must 
prevail.'* 

And  in  the  case  of  Mclntire  vs  Mclntire,  192  U.  S.,  page 
116,  in  speaking  upon  a  similar  question,  the  Supreme  Court 
said: 

"Whether  the  bargain  was  good  or  bad,  the  services  were 
rendered  under  it,  and  therefore  purported  to  be  gratuitous. 
The  law  does  not  forbid  gratuitous  services,  even  in  fiduciary 
relations,  and  if  acts  purport  to  be  done  gratuitously  no  claim 
for  payment  can  be  founded  upon  them  at  a  later  date.  See 
Johnson  vs  Kimball,  172  Mass.,  398,  400,  401." 

In  our  own  state  there  is  no  established  commission  or 
compensation  by  statute.  We  have  many  cases  in  which  it 
was  claimed  by  the  trustee  that  the  compensation  allowed  by 
the  instrument  creating  the  trust  was  inadequate,  but  there 
being  no  service  other  than  that  contemplated  in  the  instru- 
ment, or  extraordinary  circumstances  shown,  the  claims  were 
not  sustained  and  the  cases  all  hold  to  the  doctrine  that  he 
Avho  accepts  a  trust  under  a  will  accepts  it  with  the  condi- 
tions, limitations  and  burdens  imposed  by  the  instrument  as 
well  as  with  the  benefits  which  may  accrue  to  him  therefrom. 
We  think  they  are  pertinent  and  assistant  in  disposing  of  the 
question  here  involved. 

In  the  case  of  Smith  vs  Milligan,  43  Pa.,  page  101,  Strong, 
J.,  said :  "Generally,  when  services  have  been  rendered  by  one 
person  to  another,  the  law  presumes  a  promise,  on  the  part 
of  him  who  has  received  them,  to  pay  what  the  services  were 
reasonably  worth.  Such  an  engagement  is  accordant  not  only 
with  reason  and  justice,  but  with  the  common  usages  of 
society,  and  hence  a  contract  to  pay  is  implied.     This  im- 
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plication,  however,  is  rebutted  by  any  proof  that  shows  an 
intention  to  give  and  receive  without  Cbmpensation.  The 
question  always  is,  was  payment  contemplated  by  the  parties? 

In  Hay's  Estate,  183  Pa.  295,  Green,  J.,  on  page  2S8,  said: 
"The  fundamental  principle  upon  which  this  decision  was 
based  was  that  the  executors  having  accepted  their  office  under 
the  will  were  bound  by  its  terms  in  respect  of  the  compen- 
sation they  were  to  receive  as  such."  And  in  Hay's  Appeal, 
on  page  299  of  the  same  volume,  Paxton,  J.,  said: 

"We  know  of  no  reason  why  the  same  principle  should  not 
be  applicable  to  an  executor  who  accepts  the  trust  with  the 
compensation  fixed  by  the  will.  He  is  under  no  obligation 
to  accept  the  trust.  If  he  does  not  like  its  terms  he  is  per- 
fectly at  liberty  to  decline  it.  But  if  he  accepts  it  and  claims 
his  right  to  act  as  executor  under  the  will,  certainly  he  is 
bound  by  the  terms  in  which  that  right  is  given.  If  the  pro- 
vision as  to  his  compensation  is  obligatory  upon  the  estate 
it  certainly  should  be  held  obligatory  upon  the  executor.  It 
is  the  general  rule  relating  to  all  contracts  and  grants  of 
powers  or  rights,  that  he  who  accepts  them  must  take  them 
subject  to  the  duties  or  burdens  with  which  they  are  charged. 
In  Allen's  Appeal,  125  Pa.  544,  the  same  doctrine  was  enforced 
and  the  compensation  of  the  executor  was  fixed  in  strict  ac- 
cordance with  the  direction  of  the  testator  as  contained  in 
his  will.  In  Bartolet's  Appeal,  1  Walker  77,  decided  in  1880, 
where  the  executor  claimed  compensation  in  excess  of  the 
amount  allowed  by  the  will,  this  Court  said  in  a  per  curiam 
opinion,  *None  of  the  errors  are  sustained.  The  appellant 
accepted  the  office  of  executor  under  a  will  limiting  the  com- 
pensation he  was  to  receive  for  his  services  as  such,  and  it 
would  have  to  be  a  case  of  an  extraordinary  character  which 
would  induce  a  court  to  allow  more.' " 

To  the  same  effect  are  the  decisions  in  Murray's  Estate, 
28  Supr.  474;  Larimer's  Estate,  53  Supr.  596.  A  number  of 
other  cases  with  similar  rulings  might  be  cited,  but  it  is  un- 
necessary so  to  do.  In  this  state  an  executor  is  bound  by  the 
terms  of  a  will  which  gives  him  a  nominal  compensation  and 
we  cannot  see  why  he  is  not  just  as  much  bound  by  the  terms 
of  a  will  providing  that  he  shall  have  no  compensation,  he 
accepting  the  trust  under  the  provisions  of  the  instrument 
creating  it.  We  are  of  the  opinion  that  the  general  rule,  as 
laid  down  in  Perry  on  Trusts,  Meacham  vs  Sternes  and  Mcln- 
tire  vs  Mclntire,  supra  prevails  in  this  state.  There  is  nothing 
in  this  case  to  take  it  out  of  the  general  rule.  In  the  settle- 
ment of  this  estate  nothing  has  arisen  except  those  circum- 
stances contemplated  by  the  will.     There  were  no  extraor- 
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dinary  requirements.  No  services  other  than  those  reasonably 
contemplated  at  the  time  the  trust  was  accepted  were  perform- 
ed by  the  eexcutor.  We  are  of  the  opinion  that  the  executor 
having  accepted  the  trust  with  full  knowledge  of  the  provis- 
ions of  the  will,  that  he  was  not  to  receive  compensation  for 
his  services,  undertook  at  the  time  to  give  his  services  gra- 
tuitously, and  he  cannot  now  ask  for  compensation;  but  is 
estopped  from  so  doing. 

The  exception  v/as  properly  over-ruled. 

2.  The  Auditor  sustained  the  second  exception  of  the  Ac- 
countant and  amended  the  report  by  striking  out  the  last  four 
words  of  the  report  to  wit:  "with  accrued  interest  thereon," 
and  in  place  thereof  inserted  "with  interest  actually  earned 
while  the  funds  in  the  Accountant's  hands  have  been  invested." 

No  exceptions  have  been  filed  to  this  amendment,  the  Audi- 
tor was  right  in  so  amending  his  finding. 

3.  The  contention  is  made  by  the  exceptant,  co-executor  of 
the  estate  of  Mary  C.  Douden,  deceased,  that  the  Accountant 
should  pay  the  costs  of  the  audit.  This  is  controverted  by  the 
accountant  who  contends  that  they  should  be  paid  out  of  the 
funds  of  the  Estate. 

An  examination  of  the  exceptions  to  the  account  discloses 
that  they  were  to  the  efTect: 

(1)  That  by  the  express  terms  of  the  will  the  accountant 
was  not  entitled  to  any  compensation  for  his  services  as  execu- 
tor. 

(2)  Even  if  the  accountant  was  entitled  to  compensation 
for  his  services  he  was  not  entitled  to  compensation  upon  the 
following  items :  upon  which  he  had  claimed  compensation  on 
a  basis  of  5%  of  their  valuation  as  made  by  him  in  his  ac- 
count : 

(a)  Proceeds  of  sale  of  residence,  $6,000.00 

(b)  30  Shares  of  Stock  of  First  National  Bank  of  Millers- 
burg,  $9,000.00 

(c)  Stock  of  A.  Douden  Planing  Mill  Co.  $8,000.00 

(d)  Bijou  Irrigation  Bonds,  $1,000.00 

(e)  Paxton  Water  Company  Bonds,  $200.00;  Stock  Poplar 
Ridge  Coal  Co.,  $800;  Stock  Ferro  Brick  Co.,  $400  and  Den- 
ver Reservoir  Notes,  $750.00 

(3)  On  the  note  of  J.  E.  Scebold,  $309.00  given  by  the 
rnaker  to  the  testator  during  the  lifetime  of  the  testator  and 
not  collected  by  the  accountant. 

(4)  On  the  collection  by  the  accountant  of  his  own  note  of 
$3,000.00  to  the  testator. 

(5)  $400.00  paid  for  services  of  Bookkeeper  and  Steno- 
grapher as  being  excessive. 
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(6)  That  even  if  any  compensation  was  allowable  it  should 
have  been  claimed  by  the  executors  jointly  and  not  by  the 
accountant  alone. 

Taking  up  the  exceptions  to  the  account  bearing  upon  this 
question,  from  the  auditors  report  we  find,  that  at  the  hearing 
it  was  admitted  by  counsel  for  the  accountant : 

That  no  commission  could  be  charged  upon  the  residence 
mentioned  in  exception  2(a)  ;  that  the  valuation  of  the  stock 
of  the  Mill  Company  as  mentioned  in  2(c)  should  be  reduced 
from  $8,000.00  to  $4,000.00;  that  the  valuation  of  the  bonds 
referred  to  in  2(d)  should  be  reduced  from  $1,000.00  to  $750.00 
(this  however  the  auditor  finds  was  valued  by  the  accountant 
in  the  account  as  $750.00  and  therefore  the  exceptions  and  ad- 
mission were  in  error)  ;  that  the  accountant  was  not  entitled 
to  compensation  for  the  collection  of  the  note  of  $4,000  he  owed 
to  the  testator  referred  to  in  exception  4. 

We  also  find  that  the  auditor  found  that  the  valuation,  to 
wit :  $9,000  of  the  bank  stock  as  made  by  the  accountant  and 
referred  to  in  2(b)  was  not  excessive,  but  that  $9,000  was  a 
fair  value;  that  with  respect  to  the  items  mentioned  in  2(e), 
they  not  having  been  converted  by  the  accountant,  but  dis- 
tributed in  kind  he  was  not  entitled  to  commission  thereon, 
for  the  same  reason  that  the  accountant  was  not  entitled  to 
the  commission  on  the  note  of  J.  E.  Seebold  for  $309,  referred 
to  in  exception  3,  and  that  the  accountant  was  entitled  to  be 
reimbursed  for  the  amount  he  had  paid,  to  wit :  $400.00  for  the 
services  of  bookkeeper  and  stenographer  referred  to  in  No.  5. 

The  amounts  which  the  accountant  admitted  upon  which 
he  had  charged  a  commission  in  the  account,  but  could  not 
legally  do  so  are  embraced  in  exceptions  2(a)  $6,000;  2(c) 
$^.00;  and  4,  $3000,  total  $13,000  and  the  amounts  as  found 
by  the  auditor  but  not  admitted  by  the  accountant  upon  which 
the  latter  could  not  charge,  even  if  he  were  allowed  compen- 
sation, and  upon  which  he  had  charged,  were  2(e)  $750.00;  3, 
$309.00,  making  a  total,  both  by  admission  and  as  found  by  the 
auditor  of  $14,059.00  upon  which  the  accountant  had  claimed 
on  the  basis  of  5%  thereof,  but  to  which  he  in  no  event  was 
entitled,  the  amount  thus  involved  in  the  charge  being  $702.95. 

The  chief  controversy  in  this  case,  was  as  to  whether  or  not 
the  accountant  was  entitled  to  compensation  as  an  executor 
of  this  estate  and  that  having  been  determined  against  the 
accountant,  the  question  now  for  decision  is,  who  shall  pay 
the  costs  of  the  audit? 

In  the  case  of  Hartzel  vs  Brown,  5  Binney,  140,  our  Su- 
preme Court  said :  "The  allowance  of  costs  in  suoh  cases,  is  a 
good  deal  discretionary,  and  should  depend  very  much  on  the 
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purity  of  the  administrators  conduct."  And  in  the  same  case 
on  page  141,  Yeates,  J.,  said:  "The  great  test  which  deter- 
mines the  question  of  costs  in  the  case  of  an  administrator,  is 
whether  he  has  evinced  industry,  prudence  and  fideUty  to  his 
trust." 

In  Larimer's  Appeal,  22  Pa.,  page  41,  the  court  said: 

"The  special  circumstances  of  this  case  are  strongly  against 
the  party  excepting  to  the  last  return  of  the  sheriff;  but  we 
do  not  put  the  case  upon  them.  On  the  contrary,  we  put  the 
decision  upon  the  general  rule,  that,  in  such  a  contest,  the 
losing  party  ought  to  pay  the  costs,  unless  he  can  show  clearly 
that  there  were  special  circumstances  to  create  probable  cause 
for  disputing  his  adversary's  claim.  It  is  the  interest  of  the 
public  and  the  duty  of  the  court  to  discourage  all  unnecessary 
litigation.  The  imposition  of  the  costs  upon  the  party  found 
to  be  in  the  wrong  promotes  that  result,  and  the  rule  should 
be  strictly  adhered  to." 

In  Martin's  Appeal,  23  Pa.,  page  433,  the  court  said : 

"As  the  contest  on  behalf  of  the  accountant  was  for  the 
advancement  of  his  own  interest,  and  as  he  failed  in  his  main 
object,  which  was  to  charge  the  corpus  of  the  estate  with  his 
claim,  it  is  just  that  he  should  pay  the  costs  of  the  audit." 

There  are  many  similar  citations  that  might  be  made,  but 
coming  down  to  recent  date,  however,  we  will  but  note  the 
following : 

In  LaBar's  Estate,  181  Pa.,  page  1,  we  find: 

"The  proceedings  before  the  auditor  appear  to  have  been 
commenced  at  the  instance  of  the  appellee,  and  were  carried 
on  for  her  supposed  benefit.  It  is  therefore  proper  that  she 
should  pay  the  costs  thus  incurred." 

And  in  the  case  of  Grooiman's  Estate  (No.  2),  273  Pa.,  page 
565,-  Sadler,  J.,  said : 

"Though  costs  of  an  audit  are  usually  deducted  from  the 
fund  for  distribution,  this  is  not  an  inflexible  rule,  and  if  it 
is  made  to  appear  that  the  court  below  has  failed  to  exercise 
a  reasonable  discretion,  relief  may  be  granted,  Lusk's  Est.,  150 
Pa.  517.  The  orphans'  court  administers  equity,  and  will  con- 
sider all  the  circumstances  presented  in  determining  the  ques- 
tion :  McCuUough's  Est.,  26  W.  N.  C.  398.  Only  in  case  of  an 
abuse  of  this  power  will  its  order  be  set  aside.  The  whole  of 
the  charges  will  not  be  placed  upon  the  accountant  when  the 
complaints  against  him  are  only  in  part  sustained  (Merkel's 
Est.,  131  Pa.  584),  though  there  may  be  an  apportionment  of 
the  expenses  incurred:  Fieser's  Est,  15  Pa.  Supr.  Ct.,  447; 
Harding's  Est.,  24  Pa.  189.  If  the  derelictions  charged  are 
merely  due  to  clerical  errors  in  the  account  (Yoder's  App.  45 
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Pa.  394),  or  even  if  a  surcharge  results  from  facts  which  show 
him,  however  to  be  free  from  negligence  or  unfaithfulness  to 
his  trust  (Young's  Est.,  204  Pa.  32;  Roth's  Est.,  150  Pa.  261), 
no  costs  will  be  imposed  upon  him. 

On  the  other  hand,  if  the  contest  before  the  auditor  was 
rendered  necessary  solely  because  of  his  wrong  (Fieser*s  Est., 
Supra)  or  is  entirely  for  his'benefit  (Martin's  App.  23  Pa.  433), 
then  the  same  rule  should  apply  as  in  the  case  of  suits  by 
other  unsuccessful  parties :  LaBar's  Est.,  181  Pa.  1 ;  Bedell's 
App.  87  Pa.  510.  The  placing  of  the  expenses  upon  the  one 
found  to  be  in  error  tends  to  discourage  improper  litigation, 
and  should  be  enforced  in  appropriate  cases:  Larimer's  App., 
22  Pa.  41.  When  it  appears  the  accountanant  is  attempting  to 
take  an  undue  advantage  of  the  estate  for  which  he  acts 
(Gable's  App.,  36  Pa.  395;  Sterrett's  App.,  2  P.  &  W.  419; 
Clauser's  Est.,  84  Pa.  51),  and  is  surcharged  as  a  result 
(McClintock's  App.  71  Pa.  365),  it  is  but  proper  that  he  should 
pay.  Under  these  circumstances,  it  would  be  unfair  to  impose 
upon  the  estate  an  expenditure  due  solely  to  his  acts.  There 
is  no  reason  why  a  party  who  presents  an  unfounded  claim 
in  the  orphans'  court  should  not  be  compelled  to  pay  the  costs 
of  his  litigation,  as  does  the  losing  party  in  proceedings  at 
law ;  where  it  is  made  to  appear  the  outlays  are  due  solely  to 
his  wrong,  the  burden  should  be  placed  on  his  shoulders.  This 
is  such  a  case  and  the  complaint  of  the  failure  of  the  learned 
court  below  to  so  order  should  be  upheld." 

On  the  law  of  costs  in  Pennsylvania  (Waddlinger),  page 
313,  the  general  rule  is  thus  stated:  *Tt  is  the  interest  of  the 
public  and  the  duty  of  the  courts  to  discourage  all  unnecessary 
litigation.  The  imposition  of  the  costs  upon  the  party  found 
to  be  in  the  wrong  promotes  that  result.  Out  of  this  has  grown 
the  general  rule  that  in  the  matter  of  audits,  the  losing  party 
ought  to  pay  the  costs  unless  he  can  show  clearly  that  there 
were  special  circumstances  to  create  probable  cause  for  dis- 
puting his  adversary's  claim." 

The  accountant  making  this  claim  for  compensation  for  his 
services  stands  in  the  position  of  a  litigant.  He  claims  that 
he  was  entitled  to  a  compensation  of  5%  of  the  assets  of  the 
estate  as  valued  in  the  account.  At  the  hearing  he  admitted 
that  he  had  claimed  upon  $13,000  upon  which  sum  he  was  not 
entitled  to  claim  and  the  auditor  further  found  that  he  was  not 
entitled  to  claim  on  $1059.00,  additional.  He  is  now  contend- 
ing that  he  is  entitled  to  claim  compensation  on  the  total 
assets  which  were  $60,849.54,  less  the  amounts  as  above  stated. 
The  auditor  sustained  the  contention  of  the  exceptant,  viz: 
that  by  the  terms  of  the  will  the  accountant  was  not  entitled 
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to  any  compensation  for  his  services  as  executor,  but  the  ac- 
countant still  contends  that  he  is  entitled  to  compensation. 
The  auditor  in  his  discussion  under  the  subject  "Costs  of 
Audit"  says :  *'This  audit  seems  to  have  been  rendered  neces- 
sary by  reason  of  the  marin  question  involved,  namely,  the 
right  of  the  accountant  to  commission  in  view  of  the  provisions 
of  the  will."  We  concur  in  this  view,  but  furthermore  we  can- 
not overlook  the  fact  that  the  accountant  even  had  he  been  en- 
titled to  commission  on  a  basis  of  5%  on  the  converted  assets 
of  the  estate, 'was  claiming  in  excess  thereof  to  the  extent  of 
5%  on  $14,059,  or  $702.95. 

The  accountant  has  made  this  contest  for  his  own  benefit 
and  for  the  advancement  of  his  own  interest;  he  stands. in  the 
position  of  a  party  litigant;  he  is  the  losing  party,  and  must 
take  the  consequences  of  his  failure.  He  has  failed  to  establish 
his  claim,  and  being  in  the  wrong  the  cost  of  the  audit  should 
be  imposed  upon  him.  We  can  see  no  reason  why  they  should 
be  imposed  upon  the  beneficiary  of  this  estate.  To  so  impose 
them  in  our  opinion  would  be  inequitable  and  unjust  to  the 
latter.  We  must  follow  the  rule  laid  down  in  Larimer's  Ap- 
peal, supra. 

Wherefore  we  are  of  the  opinion,  that  the  auditor  was  cor- 
rect in  over-ruling  the  first  exception  filed  by  the  accountant 
to  the  auditors*  report,  but  that  he  erred  in  over-ruling  the 
exceptions  Nos.  1  and  2  to  the  auditor's  report  filed  by  J.  W. 
Hoffman,  executor  of  the  will  of  Mary  C.  Douden;  that  he 
should  be  reversed  as  to  them,  and  that  they  should  be  sus- 
tained. 

And  now,  October  30,  1922,  the  decision  of  the  auditor  in 
over-ruling  exceptions  Nos.  1  and  2  to  the  auditor's  report  filed 
by  J.  W.  Hoffman,  one  of  the  executors  of  the  estate  of  Mary 
C.  Douden,  relating  to  the  cost  of  the  audit  is  hereby  over- 
ruled and  the  exceptions  are  sustained,  and  it  is  now  ordered 
and  decreed  that  the  costs  of  the  audit  shall  be  paid  by  the 
accountant  William  Douden.  The  auditor's  report  in  all  other 
respects  is  hereby  confirmed. 

o— — — — 

Mrs.  Ellen  Meadowcroft  vs  Benjamin  Smith  and  Mrs. 

Rose  Smith 

Contracts — Time  as  the  essence  of  a  contract — Ejectment — 

Judgment — Opening. 

A  contract  for  the  sale  of  real  estate  provided  that  the  purchase 
price  should  be  $1,850.00,  payable  $100.00  down  and  not  less  than 
$15.00  per  month  until  the  principal  debt  was  reduced  to  $500.00  w^hen 
deed  would  be  delivered  and  a  mortgage  taken  for  the  remainder  of 
the  purchase  money.     The  vendees  agreed  also  to  pay  insurance  and 
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taxes.  The  contract  also  provided  that,  upon  default  in  the  payment 
of  the  monthly  installments  or  taxes  and  insurance  for  a  period  of 
thirty  days,  the  vendor  might  confess  judgment  in  ejectment  and  re- 
take possession  of  the  premises.  When  two  monthly  installments 
were  due  and  unpaid  and  taxes  and  insurance  for  the  whole  period 
of  the  contract  were  unpaid,  the  vendor  entered  judgment  in  eject- 
ment. Held,  discharging  rule  to  open  judgment,  that  time  was  of 
the  essence  of  the  contract  and  that  the  amount  paid  by  the  vendees 
was  not  more  than  a  reasonable   rental   for  the   premises. 

Rule  to  open  judgment  in  ejectment.  C.  P.  Dauphin  County 
No.  474  March  Term  1922. 

Geo.  L.  Reed,  for  plaintiflf. 

Daniel  H.  Kunkel,  for  defendants. 

Wickersham,  J.,  October  30,  1922. 

Judgment  was  entered  in  this  case  upon  an  amicable  ac- 
tion in  ejectment  for  the  premises  described  therein.  Upon 
petition  of  the  defendants  a  rule  was  granted  to  show  cause 
why  said  judgment  shouud  not  be  opened,  to  which  rule  the 
plaintiff  filed  an  answer. 

It  was  agreed  by  counsel  for  the  defendants  that  the  facts 
were  as  follows : — On  April  19th,  1919,  the  defendants,  Ben 
Smith  and  his  wife,  Rose  Smith,  were  in  possession,  under 
lease,  of  the  house  and  ground  in  question,  situate  at  Twenty- 
fourth  Street  and  Highland  Avenue,  Susquehanna  Township, 
Dauphin  County.  Being  desirous  of  establishing  a  perma- 
nent home,  they  entered  into  a  contract  to  buy  the  property 
through  one  Marshall  Ficklin,  the  agent  of  the  plaintiff.  The 
price  named  in  the  contract  was  $1,850.00,  payable  $100.00 
down  and  not  less  than  $15.00  per  month  until  the  principal 
debt  was  reduced  to  $500.00,  when  the  plaintiff  was  to  de- 
liver the  deed  and  take  a  mortgage  for  the  balance  of  the 
purchase  money.  The  vendees,  under  the  contract,  were  to 
pay  insurance,  taxes,  etc.  The  contract  further  provided  that 
in  the  event  of  default  on  the  part  of  the  vendees  in  the  pay- 
ment of  the  monthly  installment,  or  taxes,  insurance,  etc., 
for  a  period  of  thirty  days,  the  vendor  might  enter  judgment 
for  the  whole  of  the  principal  sum  remaining  unpaid,  or  con- 
fess judgment  in  ejectment  and  repossess  herself  of  the  prem- 
ises. 

Pursuant  to  the  contract  the  defendants  paid  the  monthly 
installments  to  Ficklin  for  a  period  of  about  a  year,  when  the 
matter  was  taken  out  of  Ficklin's  hands  and  placed  with 
George  Reed,  Esq.  Thereafter  the  defendants  made  their 
monthly  payments  to  the  latter.  The  attention  of  the  de- 
fendants was   called   to  the  payment  of   the   insurance   and 
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taxes  by  Mr.  Reed  sometime  prior  to  the  entry  of  judgment 
against   them. 

On  May  5,  1922,  judgment  in  ejectment  was  entered.  On 
that  date  the  defendants  were  in  default  in  the  payment  of 
two  months'  installments,  $30.00,  and  taxes,  insurance,  etc., 
for  the  whole  period  of  the  contract.  The  total  amount  paid 
by  the  defendants  under  the  contract  is  $625.00. 

It  also  appears  from  the  confession  of  judgment  that  the 
plaintiff,  Mrs.  Ellen  Meadowcroft,  declared  and  averred  the 
absolute  ceasing  and  determination  of  the  agreement  between 
her  and  the  defendants. 

It  is  contended  by  the  defendants  that  time  was  not  of  the 
essence  of  this  contract  and  therefore  to  enter  judgment  in 
an  amicable  action  of  ejectment  and  dispossess  the  defend- 
ants would  be  inequitable  and  unjust  for  the  reason  that  it 
would  entitle  the  plaintiff  to  retain  the  property  and  the  money 
paid. 

This  contention  overlooks  the  terms  of  the  contract.  The 
defendants  agreed  to  make  payments  of  not  less  than  $15.00 
on  or  before  the  first  day  of  each  and  every  month  beginning 
with  the  first  day  of  May,  1919,  and  to  continue  said  payments 
until  the  purchase  price  was  reduced  to  $500.00.  Was  time  of 
the  essence  of  this  contract?  Referring  to  the  contract  again, 
we  find  the  defendants  understood  and  agreed — 

"That  in  case  of  default  in  the  payment  of  any  sum  or 
principal  or  interest  herein  agreed  to  be  paid,  for  the  space 
of  thirty  days  after  the  same  shall  become  due  and  payable 
by  the  terms  hereof,  or  the  breach  of  any  other  of  the  terms 
of  this  agreement;  that  then  and  in  such  case  the  whole  of 
said  principal  sum  shall,  at  the  option  of  said  party  of  the 
first  part,  forthwith  become  due  and  payable;  and  in  such 
case  of  default  *  *  *  the  said  party  of  the  first  part  may, 
at  her  option,  proceed  by  action  in  ejectment  on  this  agree- 
ment after  default  made,  as  aforesaid,  for  the  recovery  of  the 
land  herein  conveyed.     *     *     *'* 

It  appears  from  the  pleadings  that  the  plaintiff  proceeded 
with  her  action  of  ejectment  as  provided  in  the  agreement 
from  which  we  have  quoted.  How  can  it  be  said  that  time 
was  not  of  the  essence  of  this  contract  when  the  defendants 
agreed  that  in  case  of  default  for  thirty  days  proceedings 
might  be  had  to  enter  judgment  for  the  whole  amount,  or  to 
recover  possession  of  the  premises  by  an  amicable  action  of 
ejectment?  Nor  does  anything  appear  in  the  facts  in  this  case 
to  move  a  court  of  equity  to  interpose.  It  appears  from  the 
agreed  facts  that  the  defendants  were  first  in  possession  of  the 
premises  in  dispute  as  tenants;  then,  desiring  to  establish  a 
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permanent  home  they  agreed  to  purchase  said  premises  upon 
very  easy  monthly  installments,  together  with  the  payment 
of  interest,  taxes  and  insurance.  They  have  not  paid  the 
taxes,  insurance,  or  interest;  the  monthly  installments  which 
they  have  paid  to  the  plaintiff  would  probably  not  amount 
to  more  than  a  fair  rental  value  of  the  premises  which  they 
have  occupied  during  the  term  of  this  agreement. 

While  the  rental  value  of  the  premises  does  not  appear  it 
is  agreed  that  the  purchase  price  was  $1850.00.  We  do  not 
think  the  payment  of  $15.00  a  month  for  the  use  and  occupa- 
tion of  said  eight-room  frame  dwelling  and  all  out-buildings, 
situated  upon  two  lots  of  ground  fronting  sixty  feet  on  High- 
land Avenue  and  extending  an  equal  width  one  hundred  and 
twenty  feet  to  Glen  Drive,  would  be  such  excessive  sum  for 
said  use  and  occupation  of  said  premises  as  to  shock  the  con- 
science of  a  chancellor  and  move  a  court  of  equity  to  inter- 
vene in  favor  of  the  defendants  in  the  proceedings  we  now 
have  under  consideration. 

Counsel  for  defendants  relies  upon  the  case  of  D'Arras  vs 
Keyser,  26  Pa.  249.  That  this  case  is  not  parallel  clearly  ap- 
pears from  the  following  quotation  from  the  decision  of  Wood- 
ward, J.,  writing  the  opinion  of  the  court  (see  page  252)  : — 

"The  plaintiff  was  suing  for  a  possession  which  had  been 
delivered  to  her  in  pursuance  of  a  contract  which  she  had  fully 
performed." 

How  can  it  be  said  that  the  defendants  in  this  case  have 
fully  performed  their  contract?  They  were  two  months  in 
arrears  with  their  payments  upon  the  contract,  and  they  had 
never  paid  any  interest,  cost  of  insurance,  or  taxes.  We  com- 
mend the  diligence  of  counsel  for  the  defendants  in  the  pre- 
paration of  his  brief,  but  we  are  not  convinced,  after  an  ex- 
amination of  the  authorities,  that  the  position  taken  by  him 
is  sound.  In  order,  however,  that  no  injustice  might  be  done 
we  have  afforded  the  defendants  a  further  opportunity  to  pay 
the  balance  of  the  purchase  price  stipulated  in  the  contract, 
whereupon  counsel  for  plaintiff  agreed  that  a  general  war- 
ranty deed  should  be  executed  and  delivered. 

The  defendants  having  failed  to  make  said  payments  with- 
in the  time  specified  the  rule  granted  to  show  cause  why  the 
judgment  entered  in  this  case  should  not  be  opened  is  dis- 
charged. 
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Delia  Bates  vs  H.  G.  Day  and  H.  G.  Day  and  Son 
Replevin— Non-Suit— Act  of  May  19,   1915. 

When  defendant  in  an  action  of  replevin  pleads  property,  the  title 
of  the  plaintiff  is  put  in  issue  and  the  action  cannot  be  maintained 
without  showing  either  a  general  or  special  property  in  the  plaintiff 
together  with  the  rght  of  immediate  possession;  and  if  upon  the  whole 
evidence  the  plaintiff  fails  to  establish  these  essential  facts  to  the 
satisfaction  of  the  judge  there  can  be  no  recovery. 

Unless  otherwise  agreed,  delivery  of  goods  and  the  payment  of  the 
price  arc  concurrent  conditions  under  the  Sales  Act  of  1915. 

Motion  to  take  oflf  non-suit.  C.  P.  Dauphin  County,  No. 
628  June  Term  1920. 

Robert  Stucker  and  Lincoln  C.  Carl,  for  plaintiflF. 

John  R.  Geyer  and  Harry  B.  Saussaman,  for  defendants. 

Wickersham,  J.,  April  5,  1922. 

The  plaintiff  commenced  an  action  of  replevin  in  this  case 
to  recover  one  Chickering  Self  Playing  Piano,  No.  16,535. 
In  her  statement  the  plaintiff  claimed  that  she  was  the  lawful 
owner  of  said  piano  and  had  the  right  of  property,  title  and 
the  right  of  possession  therein.  The  claim  of  the  property  in, 
and  right  of  immediate  possession  to  said  piano  in  the  plaint- 
iff was  denied  by  the  defendant  in  his  affidavit  of  defense,  and 
upon  this  issue  the  parties  went  to  trial. 

The  defendant  having  pleaded  property,  the  title  of  the 
plaintiff  was  put  in  issue  and  the  action  cannot  be  maintain- 
ed without  showing  either  a  general  or  special  property  in 
the  plaintiff,  together  with  the  right  of  immediate  possession, 
and  if  upon  the  whole  evidence  the  plaintiff  fails  to  establish 
these  essential  facts  to  the  satisfaction  of  the  Judge  she  is 
not  entitled  to  recover:  Strong,  Deemer  &  Co.  vs  Dininy,  175 
Pa.  586,  cited  by  Orlady,  J.,  in  Stone  vs  Rogers,  17  Pa. 
Superior  Court  Reports,  page  359.  Do  the  facts  in  the  plaint- 
iff's case  bring  it  within  the  law  as  hereinbefore  quoted? 
We  think  not. 

It  appeared  generally  from  the  evidence  that  the  plaintiff 
was  the  owner  of  a  Lester  Piano;  that  on  or  about  April  3, 
1920,  she  entered  into  a  contract  with  the  defendants  to  ex- 
change said  Lester  Piano  for  a  Chickering  Piano,  and  a  week 
or  two  later  she  paid  to  the  defendant  the  difference  in  the 
price  between  the  two  pianos  amounting  to  $75.00.  The 
Chickering  Piano  had  been  owned  theretofore  by  others  and 
was  somewhat  scuffed  and  scarred.  Before  delivering  the 
piano  to  the  plaintiff  the  defendants  wrote  her  to  come  to 
Harrisburg  and  examine  it.  (Exhibit  No.  4.)  They  also  ad- 
vised her  in  said  Exhibit  No  4  that  "there  is  another  point 
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.that  I  would  like  to  impress  upon  your  mind,  if  we  complete 
our  arrangements  we  will  not  be  responsible  for  the  piano 
providing  it  would  not  give  you  satisfaction."  They  also  in- 
formed her  that  there  were  scuffs  and  scratches  upon  the 
Chickering  Piano  and  suggested  that  a  Mr.  Warfield,  a  friend 
of  both  the  plaintiff  and  defendant,  examine  the  piano  before 
deHvery  was  to  be  made  to  the  plaintiff,  and  that  the  Lester 
Piano  was  sold  providing  it  was  in  good  condition,  and  de- 
fendant desired  to  make  delivery  of  the  Lester  Piano  to  the 
purchaser  at  the  same  time  he  delivered  the  Chickering  Piano 
to  the  plaintiff.  On  April  27,  1920,  the  defendant  again  wrote 
the  plaintiff  with  regard  to  the  exchange  of  pianos  making 
three  propositions  (Exhibit  No.  5),  to  wit:  first,  that  he 
would  deliver  a  second-hand  Chickering  Piano  in  exchange 
for  her  Lester;  or  he  would  deliver  a  new  piano  in  exchange 
for  her  Lester  and  $325.00  in  cash  to  be  paid  at  the  rate  of 
$10.00  a  month;  or  he  would  deliver  a  new  Lester  Piano 
shipped  direct  from  the  factory  for  the  Lester  Piano  owned 
by  the  plaintiff. 

In  compliance  with  the  request  of  the  defendant,  as  con- 
tained in  his  letter  to  the  plaintiff,  marked  Exhibit  No.  4,  she, 
the  plaintiff  came  to  Harrisburg,  examined  the  Chickering 
Piano,  played  upon  it,  announced  she  was  satisfied  with  it 
and  inquired  when  it  would  be  delivered.  The  contract  be- 
tween the  parties  clearly  appeared  to  be  that  the  defendant 
should  deliver  the  Chickering  Piano  to  the  plaintiff  at  her 
residence  in  Williamstown,  Dauphin  County,  Pennsylvania, 
and  receive  from  her  her  Lester  Piano  in  exchange  therefor. 
When  the  defendant  attempted  to  deliver  the  Chickering  Piano 
to  the  plaintiff  and  to  receive  from  her  the  said  Lester  Piano 
the  plaintiff  refused  to  allow  it,  the  said  Lester  Piano,  to  be 
taken  from  her  home  until  the  Chickering  Piano  should  be 
unloaded  from  the  truck  and  placed  in  her  house  and  until 
she  had  had  an  opportunity  to  plav  one  tune  upon  it. 

She  testified  that  if  it  was  satisfactory  she  would  then  al- 
low the  defendant  to  remove  the  Lester  Piano  but  if  it  would 
not  prove  to  be  satisfactory  then  she  would  keep  both  of  the 
pianos  until  such  time  as  she  could  have  the  Chickering  Piano 
examined  and  tried  out  by  a  Mr.  Hartman  who  was  not  then 
in  Williamstown,  and  whose  attendance  might  require  a  de- 
lay of  two  or  three  days. 

The  defendant  refused  to  agree  to  this  new  condition  and 
directed  that  the  Chickering  Pip.no  be  returned  to  him  at  Har- 
risburg. A  few  days  later  the  plaintiff  visited  defendant  at  his 
place  of  business  in  Harrisburg  and  requested  him  to  consu- 
mate  the  sale  by  allowing  her  to  take  the  Chickering  Piano 
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to  her  home  in  Williamstown  at  her  own  expense.  This  he 
refused  to  do  for  the  reason  that  on  the  day  of  the  attempted 
delivery  of  said  Chickering  Piano  to  plaintiff  he  had  a  pur- 
chaser for  her  said  Lester  Piano,  that  because  of  the  delay  of 
the  plaintiff  this  sale  was  lost  to  him  and  therefore  he  declined 
at  that  time  to  make  the  exchange  but  agreed  to  do  so  if  the 
plaintiff  was  satisfied  to  accept  as  credit  upon  the  Chickering 
Piano  such  an  amount  as  the  defendant  was  able  to  obtain 
for  her  Lester  Piano  from  any  new  purchaser  whom  he  might 
be  able  to  find.  This  not  being  satisfactory  to  the  plaintiff 
she  commenced  this  action  of  replevin  to  recover  possession 
of  the  said  Chickering  Piano. 

The  plaintiff's  case  being  closed  upon  substantially  the  facts 
as  above  stated,  the  defendant  moved  for  a  compulsory  non- 
suit for  the  reasons: 

(1)  That  the  testimony  of  the  plaintiff  submitted  does  not 
sustain  the  issue  as  raised  by  the  plaintiff's  statement  in  this 
cause  of  action  filed ;  and, 

(2)  Because  under  all  the  evidence  in  the  case  if  the  cause 
were  properly  pleaded  the  plaintiff's  evidence  does  not  sup- 
port the  contention  that  the  legal  title  to  the  property  in  ques- 
tion ever  passed  to  the  plaintiff. 

After  hearing  argument  upon  these  two  motions  we  granted 
a  compulsory  non-suit  which  is  now  alleged  to  be  error.  Nine 
reasons  why  the  court  should  take  off  the  non-suit  are  urged 
by  counsel  for  the  plaintiff  but  all  taken  together  they  amount 
to  a  contention  that  the  title  to  the  Chickering  Piano  passed 
to  the  plaintiff  when  she  paid  the  $75.00  to  the  defendant  in 
Alderman  DeShong's  Office  on  or  about  April  15,  1920.  It 
appeared  clearly  from  the  evidence  that  the  purchase  price 
of  the  Chickering  Piano  was  to  be  $750.00,  $75.00  of  which 
was  to  be  paid  in  cash  by  the  plaintiff  and  the  balance  of  the 
purchase  money  was  to  consist  of  the  Lester  Piano  which  it 
was  agreed  was  valued  at  $675.00.  Therefore,  it  is  perfectly 
clear  that  the  purchase  money  for  the  Chickering  Piano  had 
not  been  paid  by  the  plaintiff  to  the  defendant  in  Alderman 
Deshong's  Office  because  there  remained  to  complete  this  con- 
tract the  delivery  to  the  defendant  by  the  plaintiff  of  one 
Lester  Piano.  When  the  defendant  offered  to  deliver  the 
Chickering  Piano  to  the  plaintiff  she  declined  to  allow  the 
Lester  Piano  to  be  removed  from  her  house  until  the  Chick- 
ering Piano  had  been  placed  therein  and  had  been  tested  first 
by  herself  and  if  not  satisfactory  then  by  Mr.  Hartman.  This 
imposed  a  new  condition  to  the  contract.  As  we  have  before 
stated,  the  defendant  had  notified  the  plaintiff  before  the 
Chickering  Piano  was  to  be  delivered  that  she  must  come,  ex- 
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amine  it,  and  approve  of  it  before  he  would  deliver  it  to  her. 
She  came,  she  examined,  and  she  approved  of  it.  Certainly 
she  was  not  entitled,  under  the  contract,  as  it  appeared  from 
the  evidence,  to  have  an  additional  opportunity  to  try  out  the 
piano  in  her  own  house  which  might  have  resulted  in  her  keep- 
ing it  two  or  three  days  until  Mr.  Hartman's  attendance  could 
be  obtained.  By  doing  so,  it  appears,  she  would  have  caused 
defendant  to  lose  his  purchaser  of  her  Lester  Piano  involving 
upon  him  probable  financial  loss. 

"If  the  contract  to  sell  requires  the  seller  to  deliver  the 
goods  to  the  buyer  or  at  a  particular  place,  or  to  pay  the 
freight  or  cost  of  transportation  to  the  buyer,  or  to  a  par- 
ticular place,  the  property  does  not  pass  until  the  goods  have 
been  delivered  to  the  buyer  or  reached  the  place  agreed  upon :" 
Rule  5,  Section  19,  Act  of  19th  May,  1915,  P.  L.  548-549. 

If  the  plaintiff  thought  that  under  the  contract  she  still 
had  the  right  to  inspect  the  piano  before  she  accepted  it,  then 
her  interpretation  of  the  contract  was  conclusive  proof  that 
title  had  not  passed;  if  she  demanded  this  right  to  inspect 
when  she  had  no  right,  then  she  herself  refused  performance 
of  the  contract  for  which  action  the  defendant  had  the  right 
to  rescind  and  take  the  piano  away. 

Unless  otherwise  agreed,  delivery  of  goods  and  the  payment 
of  the  price  are  concurrent  conditions:  Section  42,  Sales  Act 
of  1915,  supra. 

We  do  not  think,  under  any  circumstances,  the  plaintiff  had 
the  legal  right  to  impose  a  new  condition  upon  the  contract 
theretofore  made  between  herself  and  the  defendant,  and 
having  attempted  to  impose  such  a  new  condition,  the  plaintiff 
has  no  just  cause  to  complain,  if  the  defendant  refused  to 
accede  to  these  new  conditions,  and  rescinded  the  contract. 

We  are  clearly  of  the  opinion,  therefore,  that  the  title  to  the 
Chickering  Piano  did  not  pass  to  the  plaintiff;  that  she  had 
neither  title  thereto  nor  the  right  of  immediate  possession 
thereof  at  the  time  this  action  was  commenced,  and  therefore 
under  the  pleadings  in  this  case  she  did  not  show  a  legal 
right  to  recover.  The  motion  to  strike  off  the  judgment  of 
non-suit  is  therefore  refused. 


Commonwealth  of  Pennsylvania  vs  Mill  Creek  Coal  Company 

Words   and   phrases — Value — Statutes — Construction — 

Act  of  May  11,  1921. 

Where  there  are  no  qualifying  or  liimting  words,  the  word  value 
means  market  value. 

The  word  value,  in  the  Act  of  May  11,  1921,  P.  L.  479,  means 
market  value. 
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The  duty  imposed  by  the  Act  of  May  11,  1921,  P.  L.  479,  is  not 
impossible  of  performance.  There  can  be  a  reasonable  compliance 
with  the  act  and  an  assessment,  by  the  superintendent  or  other  person 
in  charge  of  a  mine,  of  the  market  value  of  coal  prepared  for  market 
can  be  made  so  as  to  fulfill  its  legal  requirements. 

The  penalty  imposed  by  Section  2  of  the  Act  of  May  11,  1921,  P.  L. 
479,  is  upon  the  intentional  making  or  causing  to  be  made  of  a  false 
assessment  and  report  or  an  intentior.al  refusal  to  make  any  assess- 
ment and  report.  The  constitutionality  of  the  penalty  cannot  be 
raised  in  a  case  in  which  an  assessment  and  a  report  have  been  made 
and  accepted  by  the  Commonwealth. 

The  remedial  part  of  the  Act  of  May  11,  1921,  P.  L.  479,  should 
receive  a  liberal  construction  to  carry  out  the  legislative  intent.  The 
penal  provision  should  be  strictly  construed.  Even  though  the  penal 
provision  might  be  unconstitutional  the  remaining  part  of  the  act 
could  stand. 

The  tax  imposed  by  the  Act  of  May  11,  1921,  P.  L.  479,  has  none 
of  the  elements  of  an  income  tax. 

The  scheme  followed  by  the  Act  of  May  11,  1921,  P.  L.  479,  in 
so  far  as  it  imposes  the  duty  of  assessing  the  tax  in  the  first  instance 
upon  a  superintendent  or  other  officer  in  charge  of  a  mine,  is  analo- 
gous to  that  in  practice  under  acts  of  assembly  imposing  tax  upon 
corporate  loans.  This  scheme  has  many  times  been  sustained  against 
attacks  upon  its  constitutionality. 

Appeal  from  settlement  of  tax  on  anthracite  coal.  C.  P. 
Dauphin  County,  No.  23,  Commonwealth  Docket  1922. 

Geo.  E.  Alter,  Attorney  General,  and  Geo.  Ross  Hull,  First 
Deputy  Attorney  General,  for  plaintiflF. 

J.  Clarence  Bedford,  for  defendant. 

Hargest,  P.  J.,  November  15,  1922. 

This  case  arises  on  an  appeal  from  the  settlement  by  the 
Auditor  General,  approved  by  the  State  Treasurer,  of  a  tax 
on  anthracite  coal,  for  the  period  from  July  1,  1921  to  Decem- 
ber 31,  1921,  under  the  Act  of  May  11,  1921,  P.  L.  479.  Pur- 
suant to  a  stipulation  filed,  the  case  was  tried  by  the  Court 
without  the  intervention  of  a  jury,  under  the  Act  of  April 
22,  1874,  P.  L.  109. 

FACTS. 

Counsel  agree  that  all  of  the  facts  presented  to  the  Court 
in  the  bill  and  answer  filed  in  the  case  of  Heisler  vs  Thomas 
Colliery  Company,  et  al.,  entered  to  No.  209  Equity  Docket, 
in  this  Court,  25  Dauph.  Co.  Rep.  75,  shall  be  taken  to  be  the 
facts  in  this  case,  so  far  as  applicable  to  the  questions  raised 
in  the  specifications  of  objections  filed.  There  are  no  other 
formal  requests  for  findings  of  fact  or  conclusions  of  law. 
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We,  therefore,  find  the  facts  as  follows : 

1.  The  Mill  Creek  Coal  Company  is  a  corporation  engaged 
in  the  mining  of  anthracite  coal  and  operates  a  colliery  known 
as  the  Morea  Colliery,  in  Schuylkill  County,  Pennsylvania. 

2.  During  the  period  from  July  1,  1921  to*  December  31, 
1921,  both  inclusive,  the  company  mined  and  prepared   for 
market  113,586  gross  tons  of  anthracite  coal,  which  was  assess- 
ed by  the  general  agent  of  the  operator  as  of  a  total  value  of ' 
$604,745. 

3.  The  said  assessment  was  adopted  and  the  tax  for 
$9,081.18  settled  May  9,  1922,  and  approved  by  the  State 
Treasurer  May  25,  1922. 

4.  Bituminous  and  anthracite  coal  are  found  in  Pennsyl- 
vania— bituminous  in  twenty-four  counties,  and  anthracite  in 
nine  counties.  No  county  in  Pennsylvania  produces  both  an- 
thracite and  bituminous  coal.  Where  one  is  present  the  other 
is  absent. 

5.  Semi-bituminous  is  a  grade  of  bituminous  coal  higher 
in  its  percentage  of  fixed  carbon,  and  lower  in  its  percentage 
of  volatile  matter,  than  is  ordinarily  the  case  in  bituminous 
coal. 

6.  Semi-anthracite  is  a  low  grade  of  anthracite  coal  con- 
taining some  volatile  matter  and  a  lower  percentage  of  fixed 
carbon  than  is  ordinarily  the  case  with  anthracite  coal. 

7.  The  total  quantity  of  anthracite  coal  produced  in  Penn- 
sylvania is  about  163  times  the  quantity  of  semi-anthracite 
produced  therein,  and  the  quantity  of  semi-bituminous  is  very 
small  compared  with  the  total  amount  of  bituminous  coal  pro- 
duced in  Pennsylvania. 

8.  The  total  production  of  anthracite  coal  is  sold  in  com- 
petition with  bituminous  coal  in  the  general  fuel  market  and 
approximately  30  per  centum  of  anthracite  coal  is  known  as 
steam  sizes,  which  is  sold  in  direct  competition  with  bitum- 
inous, semi-bituminous  and  semi-anthracite.  Approximately 
10  per  centum  is  pea  coal,  which  also  competes  directly  with 
bituminous. 

9.  Anthracite  coal  differs  from  bituminous  coal  in  the 
amount  of  fixed  carbon,  the  amout  of  volatile  matter,  color, 
lustre  and  structural  character.  The  percentage  of  fixed  car- 
bon in  anthracite  is  much  higher,  and  the  percentage  of  vola- 
tile matter  is  much  lower,  than  in  bituminous  coal.  Anthra- 
cite coal  is  hard,  compact,  and  comparatively  clean  and  free 
from  dust,  and  is  commonly  termed  "hard  coal",  while  bitum- 
inous is  very  much  softer,  is  dusty  and  dirty  and  is  commonly 
called  "soft  coal". 


_j 
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10.  Substantially  all  anthracite  coal  is  used  for  fuel  only. 
Bituminous  coal  is  used  not  only  for  fuel,  but  is  a  raw  material 
from  which  a  great  variety  of  commercial  products  are  manu- 
factured. Except  as  to  structure,  the  general  difference  in 
physical  properties  between  bituminous  and  anthracite  coal 
is  the  same  as  the  difference  between  bituminous  coal  and 
coke,  a  product  which  is  manufactured  from  coal. 

11.  Bituminous  coal  burns  with  more  or  less  smoke — 
most  of  it  with  a  dense  smoke — while  anthracite  coal  burns 
with  a  practically  smokeless  flame. 

12.  Sixty-one  per  centum  of  anthracite  coal  produced  in 
Pennsylvania  is  used  for  domestic  purposes  and  substantially 
all  anthracite  coal  is  used  for  fuel,  in  the  production  of  heat 
for  domestic  purposes  and  steam  for  domestic  purposes  and 
for  power. 

13.  Bituminous  coal  is  divided  into  two  types;  caking  and 
non-caking  or  split  coal.  Practically  all  (at  least  99%)  of 
the  bituminous  coal  produced  in  Pennsylvania  is  of  the  caking 
type,  which  is  used  in  the  making  of  coke.  Coke  cannot  be 
made  from  anthracite  coal. 

14.  In  the  making  of  coke  there  are  many  important  by- 
products, such  as  tar,  ammonia,  cyanide,  benzol  and  other 
oils.  From  the  tar  or  pitch  are  extracted  a  large  number  of 
products  which  are  commercially  practicable  and  valuable, 
such  as  saccharine,  lampblack,  dyes,  indigo,  carbolic  acid,  ex- 
plosives, flavoring  materials,  hydroquinine,  paints,  cleansing 
compounds,  chloride,  creosote  and  perfumery. 

15.  A  large  amount  of  bituminous  coal  is  used  in  the  pro- 
duction of  gas  for  fuel  and  illumination,  in  addition  to  the  gas 
produced  in  connection  with  the  manufacture  of  coke. 

16.  The  Congress  of  the  United  States,  in  levying  import 
taxes,  has  placed  bituminous  and  anthracite  coal  in  separate 
classes  in  the  following  instances : — 

(a)  The  Act  of  March  2,  1861  (12  Stat.  L.  178,  182)  placed 
a  tax  of  $1.00  per  ton  on  bituminous  coal  and  a  tax  of  fifty 
cents  per  ton  on  all  other  coal. 

(b)  The  Act  of  June  30,  1864  (13  Stat.  L.  202,  206),  placed 
a  tax  of  $1.25  a  ton  on  bituminous  coal  and  shale,  and  a  tax  of 
40  cents  per  tons  on  all  other  coal. 

(c)  The  Act  of  July  14,  1870  (16  Stat.  L.  256,  266),  passed 
to  remove  certain  commodities  from  the  taxable  list  to  the 
free  list,  enumerates  anthracite  coal  as  one  of  said  commodi- 
ties. 

(d)  In  the  Act  of  March  3,  1883  (22  Stat.  L.  488,  511),  a 
tax  of  75  cents  per  ton  is  laid  on  bituminous  coal  and  anthra- 
cite is  named  on  the  free  list. 
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(e)  In  the  Act  of  October  1,  1890  (26  Stat.  L.  567,  600),  a 
tax  of  75  cents  per  ton  is  laid  on  bituminous  coal  and  anthra- 
cite coal  is  named  in  the  free  list. 

(f)  In  the  Act  of  August  27,  1894,  (28  Stat.  L.  509,  533),  a 
tax  of  40  cents  per  ton  is  laid  on  bituminous  coal  and  anthra- 
cite coal  is  named  on  the  free  list. 

(g)  In  the  Act  of  July  24,  1897  (30  Stat.  L.  151,  190),  a 
tax  of  67  cents  per  ton  is  laid  on  bituminous  coal  and  all  coal 
containing  less  than  92  per  cent  of  fixed  carbon  and  anthracite 
coal,  not  specially  provided  for  in  the  Act,  is  named  on  the 
free  list. 

(h)  In  the  Act  of  August  5,  1909  (26  Stat.  L.  Part  I,  11, 
65),  a  tax  of  45  cents  per  ton  is  laid  on  bituminous  coal  and 
anthracite  coal  is  named  on  the  free  list. 

The  Tariff  Act  of  1913  places  all  coal  on  the  free  list. 

17.  The  Canadian  Parliament,  in  levying  import  taxes,  has 
placed  bituminous  and  anthracite  coal  in  separate  classes  in 
the  following  instances: — 

(a)  In  Vol.  I  of  the  Revised  Statutes  of  Canada,  1886, 
Chapter  33,  page  Z7Z,  a  tax  of  50  cents  per  ton  of  2000  pounds 
was  placed  on  anthracite  coal,  and  a  tax  of  60  cents  per  ton  of 
2000  pounds  was  placed  on  bituminous  coal. 

(b)  By  the  Act  of  June  23,  1887,  page  130  (Chapter  39), 
anthracite  coal  was  placed  on  the  free  list,  the  duty  on  bitum- 
inous coal  being  retained. 

(c)  By  the  Act  of  July  23,  1894,  a  tax  of  60  cents  per  ton 
of  2,000  pounds  was  placed  on  bituminous  coal  and  anthracite 
coal  was  placed  on  the  free  list. 

(d)  By  the  Act  of  June  29,  1897,  pages  85  and  101,  rates 
of  taxation,  dependent  upon  the  sizes,  were  placed  upon  bitum- 
inous coal  and  anthracite  coal  was  placed  on  the  free  list. 

18.  Anthracite  coal  and  bituminous  coal  are  two  distinctly 
different  commodities  and  are  recognized  as  such  in  the  com- 
mercial world  and  by  the  public  generally. 

19.  It  was  possible  for  the  superintendent  or  other  person 
in  charge  of  the  defendant's  mine  to  ascertain  and  assess  daily 
the  number  of  gross  tons  of  coal  mined,  washed,  screened  and 
ready  for  shipment  or  market. 

20.  It  was  possible  for  the  superintendent  or  other  person 
in  charge  of  defendant's  mine  to  fix  the  value  of  each  ton  of 
anthracite  coal  mined  and  prepared  for  market  and  to  report 
in  writing  to  the  Auditor  General,  as  required  by  the  Act  of 
May  11,  1921,  P.  L.  479. 
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DISCUSSION. 
The  first  seven  specifications  of  objections  in  this  case  are 
identical  with  those  made  the  basis  of  the  assignments  of  error 
in  the  case  of  Heisler  vs  Thomas  Colliery  Company,  Nos.  13-19, 
inclusive,  and  therefore  need  not  be  discussed  in  this  opinion. 
The  objections  contained  in  specifications  8  to  11,  inclusive, 
are  that  the  word  **value"  as  used  in  the  Act  of  May  11,  1921, 
P.  L.  479,  has  no  fixed  meaning,  gives  no  guide  to  the  assessor 
in  making  his  assessment  and  is  so  vague,  uncertain  and  indefi- 
nite as  to  violate  Section  1  of  Article  I  of  the  Constitution  of 
Pennsylvania  which  requires  all  taxes  to  be  uniform  upon  the 
same  classes  of  subjects  and  to  be  levied  and  coUetced  under 
general  laws,  and  also  Section  1  of  Article  XIV  of  the  Consti- 
tution of  the  United  States  prohibiting  the  taking  of  property 
without  due  process  of  law. 

Section  1  of  this  Act  of  Assembly  subjects  every  gross  ton 
of  anthracite  coal  when  "mined,  washed,  screened  or  otherwise 
prepared  for  market",  "to  a  tax  of  one  and  one-half  per  centum 
of  the  value  thereof  when  prepared  for  market,  which  said 
tax  shall  be  assessed  at  the  time  when  said  coal  has  been  mined, 
washed  or  screened,  and  is  ready  for  shipment  or  market." 

It  requires  the  individual,  superintendent  or  other  officer 
in  charge  of  any  mine  to  assess  the  tax  "as  the  coal  is  mined, 
washed  or  screened  and  is  ready  for  shipment  or  market  and 
t6  ascertain  and  assess  daily  the  number  of  gross  tons  so 
mined,  washed  or  screened,  and  to  fix  the  value  thereof."  In 
the  affidavit  of  the  superintendent  of  the  mine  filed  in  this 
case  and  treated  as  evidence  by  agreement,  the  superintendent 
says  that  he  does  not  know  what  the  word  "value"  means. 
In  a  similar  affidavit,  the  general  agent,  who  made  the  assess- 
ment, says  that  he  does  not  know  whether  the  word  means  "the 
'selling  value',  the  'market  value',  the  'taxable  value',  the  'cost 
value'  or  in  what  sense  the  word  is  used  in  the  Act."  This 
difficulty  is  encountered  because  companies  engaged  in  the 
mining  of  anthracite  coal  sell  coal  upon  contracts  running 
over  long  periods  of  time,  and  also  make  what  are  known  as 
"spot  sales",  which  means  single  sales  at  the  price  prevailing 
at  the  particular  time.  It  is  common  for  a  mine  to  have  coal 
prepared  and  ready  for  shipment  upon  contracts  and  the  price 
obtained  for  such  coal  to  vary  from  the  spot  sales  at  least  fifty 
cents  per  ton. 

It  is  argued  that  one  assessor  may  assess  according  to  the 
selling  value,  another  according  to  the  market  value,  the  third 
according  to  the  cost  value,  and  so  on.  But  this  argument  dis- 
appears when  it  is  once  judicially  determined  what  the  word 
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"value"  in  the  Act  means.     It  may  be  assumed  that  all  the 
assessors  yirill  then  follow  the  same  interpretation. 

It  has  been  settled  by  a  number  of  decisions  that  where  there 
are  no  qualifying  or  limiting  words,  the  word  "value"  means 
market  value :  29  Am.  &  Eng.  Ency.  of  Law  (2  Ed.)  575 ;  Mo. 
K.  &  T.  Ry.  Co.  vs  Crews,  120  S.  W.  1110,  1111,  54  Tex.  Civ. 
App.  548;  Hetland  vs  Bilstad,  118  N.  W.  422,  423,  140  Iowa 
411 ;  McGhee's  Estate,  74  N.  W.  (Iowa)  695;  San  Diego  Land 
&  Town  Co.  vs  Neale,  20  Pac.  372,  374,  78  Cal.  63 ;  Dupuis  vs 
Railway  Co.,  115  111.  99,  3  N.  E.  720;  Railway  Co.  vs  Woodruff, 
49  Ark.  388,  5  S.  W.  792;  Low  vs  R.  R.  Co.,  63  N.  H.  558,  3 
Atl.  739;  Stephens  vs  State,  55  So.  (Ala.)  940;  B.  L.  Blair  Co. 
vs  Rose,  60  N.  E,  10;  Fox  vs  Phelps,  17  Wend.  393;  Searle 
vs  Lackawanna  &  Bloomsburg  R.  R.  Co.,  33  Pa.  57;  Kountz 
vs  Kirkpatrick,  72  Pa.  376,  386;  Theiss  vs  Weiss,  166  Pa.  9, 
17;  Chi.  R.  Co.  vs  Buel,  56  Neb.  210;  Jonas  vs  Noel,  98  Tenn. 
440,  39.  S  W.  724;  Dallas  vs  Taylor,  69  S,  W.  (Tex.)  1005. 

In  Hetland  vs  Bilstad,  supra,  it  is  said: 

"By  'value'  in  common  parlance,  is  meant  'market  value', 
which  is  no  other  than  the  fair  value  of  property  as  between 
one  who  wants  to  purchase  and  another  who  desires  to  sell." 

In  Jonas  vs  Noel,  supra,  it  is  said  that — 

"So  difficult  a  matter,  however,  is  it  to  separate  the  ideas  of 
'value'  and  'market  value'  that  it  will  be  found  text  writers 
and  courts  have  frequently  used  both  terms  as  interchange- 
able." 

In  29  Am.  &  Eng.  Ency.  of  Law,  (2  ed.)  page  575,  it  is  said : 

"The  word  'value'  when  applied  without  qualification  to 
property  of  any  description,  necessarily  means  the  price  which 
it  will  command  in  the  market." 

In  City  of  Los  Angeles  vs  Western  Union  Oil  Co.  (Cal.)  118 
Pac.  720,  it  is  held  that  "assessment  according  to  value"  means 
"market  value"  in  the  absence  of  abnormal  and  extraordinary 
circumstances. 

"By  'value'  is  meant  not  what  the  thing  is  worth  to  the 
owner,  but  the  price  it  would  bring  in  the  open  market". 
People  vs  Gilbert  (Mich.)  128  N.  W.  756;  State  vs  Doepke, 
68  Mo.  208,  213. 

In  our  own  case  of  Kountz  vs  Kirkpatrick,  72  Pa.  376,  the 
Court  said,  page  286  : 

"Ordinarily,  when  an  article  of  sale  is  in  the  market,  and 
has  a  market  value,  there  is  no  difference  between  its  value 
and  the  market  price,  and  the  law  adopts  the  latter  as  the 
proper  evidence  of  the  value.  This  is  not,  however,  because 
value  and  price  are  really  convertible  terms,  but  only  because 
they  are  ordinarily  so  in  a  fair  market.    The  primary  meaning 
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of  value  is  worth,  and  this  worth  is  made  up  of  the  useful  or 
estimable  qualities  of  the  thing:  See  Webster's  and  Worces- 
ter's Dictionaries.  Price,  on  the  other  hand,  is  the  sum  in 
money  or  other  equivalent  set  upon  an  article  by  a  seller, 
which  he  demands  for  it :  Id.  Ibid.  Value  and  price  are,  there- 
fore, not  synonomous,  or  the  necessary  equivalents  of  each 
other,  though  commonly,  market  value  and  market  price  are 
legal  equivalents.  When  we  examine  the  authorities,  we  find 
also  that  the  most  accurate  writers  use  the  phrase  market 
value,  not  market  price".  Thiess  vs  Weiss,  166  Pa.  9,  17; 
Faunce  vs  Burke  &  Gonder,  16  Pa.  469,  481 ;  Searle  vs  L.  & 
B.  Ry.  Co.,  33  Pa.  57,  63. 

If  the  word  *Value"  in  this  Act  were  construed  to  mean 
"selling  value"  or  "contract  price",  it  might  be  open  to  the 
serious  objection  of  a  lack  of  uniformity  in  taxation.  One 
mine  may  have  a  contract  made  a  year  or  more  before  the  date 
of  assessment,  when  the  price  of  the  coal  was  quite  different 
from  the  market  price.  If  "contract  price"  or  "selling  price" 
were  to  govern,  the  tax  assessed  on  the  coal  from  such  a  mine 
might  be  quite  different  from  that  assessed  on  the  same  grade 
of  anthracite  coal  at  the  neighboring  mine  and  based  upon  a 
price  which  the  owner  had  created  by  making  the  contract. 
Moreover,  a  mine  might  have  made  a  previous  contract  for  a 
part  of  its  output  and  if  the  selling  price  were  the  criterion 
there  might  be  two  prices  for  the  same  coal,  at  the  same  time, 
at  the  same  mine — one  the  contract  price  and  the  other  the 
price  in  the  open  market.  Of  course,  the  converse  is  true, 
namely,  that  if  "market  price"  is  the  criterion,  there  would  be 
a  lack  of  uniformity  between  the  tax  on  the  coal  at  a  mine 
whose  output  was  sold  under  a  long  term  contract,  and  one 
whose  output  was  sold  in  the  open  market,  so  that  absolute 
uniformity  is  impossible.  But  in  the  case  of  contracts  the 
owner  fixes  the  price,  whereas  the  market  price  is  fixed  quite 
independently  of  the  owner,  and  controlled  largely  by  supply 
and  demand.  Market  value  is  not  only  a  fairer  standard,  but 
is  a  more  uniform  standard  than  contract  price.  It  seems 
apparent,  therefore,  not  only  that  the  Legislature  intended 
"value"  to  mean  "market  value",  but  that  any  other  construc- 
tion of  the  term  "value"  would  tend  to  diversity,  rather  than 
uniformity,  in  taxation.  We  think  it  offers  no  objection  to 
this  construction  that  all  of  the  coal  of  a  particular  mine  is 
not  sold  every  day  or  that  some  of  it  may  be  taken  away  from 
the  mine  and  consigned  to  the  mine  owner  for  storage  either 
at  the  mine  or  at  some  other  storage  yard.  We  have  discussed 
this  more  fully  in  an  opinion  filed  this  day,  in  the  case  of  Com- 
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monwealth  vs  Philadelphia  &  Reading  Coal  &  Iron  Co.,  25 
Dau.  Co.  Rpts.  508. 

In  the  case  of  Commonwealth  vs  Lehigh  Valley  Railroad 
Company,  104  Pa.  89,  where  the  assessment  was  required  to 
be  made  on  "every  dollar  of  the  value  thereof",  and  in  the  case 
of  Commonwealth  vs  Delaware  Division  Canal  Company,  123 
Pa.  594,  where  the  tax  of  three  mills  was  imposed  "on  the 
dollar  of  the  value  thereof',  the  "value"  in  each  instance  was 
held  to  mean  actual  value. 

So  that  there  would  be  no  difficulty  in  construing  the  word 
"value"  in  this  case  to  mean  market  value,  even  if  there  were 
nothing  more  to  be  found  in  the  statute.  But  the  Act  inter- 
prets itself.  By  Section  1  the  tax  is  imposed  upon  the  coal 
"when  prepared  for  market".  By  Section  2  the  assessment 
is  to  be  made  daily  only  when  the  coal  is  "mined,  washed  or 
screened  and  is  ready  for  shipment  or  market".  Coal  is  not 
to  be  assessed  as  it  comes  from  the  mine.  The  assessment  is 
only  made  after  it  is  prepared  and  ready  for  market,  because 
it  then  acquires  a  market  value. 

We  therefore  conclude  that  the  word  "value"  in  this  Act 
of  Assembly  means  "market  value". 

But  it  is  objected  that  there  is  no  "uniformity  daily  value 
of  any  kind  whatever  of  anthracite  coal  in  Pennsylvania  at  all 
times  when  prepared  for  market".  We  have  thoroughly  dis- 
cussed this  question  in  an  opinion  filed  this  day  in  the  case  of 
Commonwealth  vs  Phila.  &  Reading  Coal  &  Iron  Company, 
25  Dau.  Co.  Rpts.  508,  and  it  is  not  necessary  to  repeat  what 
we  there  said. 

C.  C.  Levan,  in  his  aflfidavit  says  that  he  is  an  employe  of 
the  company  and  has  charge  of  the  records  and  bobks  of  ac- 
count; that  the  superintendent  of  the  mine  "did  not  have  the 
records  or  other  information  or  knowledge  of  the  selling  price 
of  any  coal,  nor  did  he  have  access  to  such  records  or  copies 
thereof  or  to  such  information",  and  therefore  the  superin- 
tendent could  not  make  the  report  required  by  the  Auditor 
General.  /But  there  is  nothing  in  this  affidavit  or  elsewhere 
in  this  record  to  show  that  the  superintendent  did  not  have 
or  could  not  obtain  full  information  as  to  the  market  price  of 
the  coal  mined  and  the  amount  of  it  prepared  for  market. 

It  is  further  contended  that  the  Act  imposes  a  duty  upon 
the  superintendent  or  other  person  in  charge  of  the  mine  which 
is  impossible  of  performance  and  yet  such  person  is  liable  to 
a  penalty  for  failure  to  perform.  The  answer  to  this  conten- 
tion is  four-fold: 

First :  The  duty  imposed  is  not  impossible  of  performance. 
There  can  be  a  reasonable  compliance  with  this  Act  of  Assem- 
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bly  and  an  assessment  by  the  superintendent,  or  other  persons 
in  charge,  of  the  market  value  of  the  coal  prepared  for  market, 
can  be  made  so  as  to  fulfill  the  legal  requirements. 

Second:  The  penalty  imposed  by  Section  2  of  the  Act  is 
only  for  intentionally  making  or  causing  to  be  made  a  false 
assessment  and  report,  or  intentionally  refusing  to  make  any 
assessment  and  report.    No  such  case  is  here  presented. 

Third :  The  remedial  part  of  this  Act  of  Assembly  should 
have  a  liberal  construction  to  carry  out  the  Legislative  intent. 
The  penal  provision  should  be  strictly  construed.  Short  vs 
Hubbard,  2  Bing.  349;  Commonwealth  vs  Shaleen,  215  Pa. 
595;  Stull  vs  Reber,  215  Pa.  156;  Commonwealth  vs  Kevin, 

202  Pa.  23,  27,  Even  though  the  penal  provision  might  be 
unconstitutional,  the  remaining  part  of  the  Act  could  readily 
stand.     Section  3  provides: 

"The  provisions  of  this  Act  shall  be  independent  of  each 
other;  and,  if  any  of  its  provisions  shall  be  held  to  be  uncon- 
stitutional, the  decision  of  the  court  shall  not  affect  or  impair 
any  of  the  remaining  provisions  of  this  act,  nor  prevent  the 
collection  of  the  tax  imposed  by  this  act.  It  is  hereby  declared 
as  a  legislative  intent  that  this  act  would  have  been  adopted 
had  such  unconstitutional  provision  not  been  included  therein." 

This  provision  is  in  line  with  many  cases:  Connolhr  vs 
Sewer  Pipe  Co.,  184  U.  S.  540;  Smith  vs  McCarthy,  5o  Pa. 
359;  Lea  vs  Bumm,  83  Pa.  237;  Phila.  etc.  Ry.  Co's  Petition, 

203  Pa.  354;  Commonwealth  vs  Kebort,  212  Pa.  289. 

A  determination  of  the  constitutionality  of  the  penal  provis- 
ion must  await  an  attempt  to  enforce  it. 

Fourth :  The  company  appellant  in  this  case  is  in  no  posi- 
tion to  raise  the  constitutionality  of  a  penal  provision  which 
cannot  be  directed  against  it.  It  is  thoroughly  well  settled 
that  one  who  would  strike  down  a  statute  as  unconstituional 
"must  show  that  he  is  within  the  class  with  respect  to  whom 
the  act  is  unconstitutional,  and  must  show  that  the  alleged 
unconsitutional  feature  injures  him".  Plymouth  Coal  Com- 
pany vs  Pennsylvania,  232  U.  S.  531,  544;  So.  Ry.  Co.  vs  King, 
217  U.  S.  524,  534;  Standard  Stock  Food  Co.  vs  Wright,  225 
U.  S.  540,  550;  Rosenthal  vs  New  York,  226  U.  S.  260,  270. 

We  think  the  company  appellant  has  no  standing  in  this 
case  to  attack  the  validity  of  the  penal  provision  of  this  Act. 

The  tenth  specification  of  objections  suggests  that  the  tax 
in  this  case  is  not  a  tax  upon  property,  but  upon  income.  We 
understand  this  objection  to  proceed  upon  the  theory  that  if 
the  word  "value"  would  not  be  interpreted  as  "cost  value" 
but  as  "market  value"  or  "selling  value",  it  would  include 
profits  and  therefore  become  a  tax  on  income.    This  sugges- 
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tion  has  the  merit  of  being  novel.  The  assessment  on  real 
estate  includes  the  additional  value  which  it  may  have  acquired 
by  reason  of  labor  or  materials  put  upon  it.  The  assessment 
of  capital  stock  includes  the  profits  made  during  the  year. 
We  think  the  tax  imposed  by  this  statute  has  none  of  the  ele- 
ments of  an  income  tax.  Banger's  Appeal,  109  Pa.  79;  Allen- 
town  vs  Gross,  132  Pa.  319;  Knisely  vs  Cotterel,  196  Pa.  614. 
We  have  further  discussed  the  character  of  this  tax  in  our 
opinion  in  Commonwealth  vs  Phila.  &  Reading  Coal  and  Iron 
Company,  25  Dau.  Co.  Rpts.  508. 

The  llth  specification  contends  that  because  the  Act  does 
not  require  a  report  or  return  from  the  taxpayer,  but  provides 
for  an  assessment  and  return  by  the  superintendent  or  other 
officer  in  charge  of  the  mine,  it  imposes  a  penalty  upon  the 
taxpayer  for  the  failure  of  the  taxing  officers  to  make  such 
return  and  in  such  case  the  taxpayer  is  denied  the  right  to 
appeal  from  the  assessment  made  and  penalty  imposed.  The 
answer  to  this  is  two-fold :  First,  there  is  no  such  case  pre- 
sented. Second,  In  this  case  a  return  was  made  which  the 
accounting  officers  accepted,  both  as  to  amount  of  coal  and  the 
value  thereof,  and  settled  the  tax  accordingly.  The  scheme 
followed  by  this  Act  of  Assembly,  in  so  far  as  it  imposed  the 
duty  to  assess  the  tax,  in  the  first  instance,  upon  a  superin- 
tendent or  other  officer  in  charge  of  the  mine,  is  analogous 
to  that  in  practice  for  many  years  under  the  Acts  of  Assembly 
imposing  loans  tax  upon  corporations  where  the  treasurer  is 
made  the  agent  of  the  Commonwealth  or  the  instrument  of 
collection  for  the  convenience  of  the  State,  but  in  case  of  the 
failure  of  the  corporation  through  its  treasurer  to  collect  the 
tax,  the  corporation  is  liable  therefor.  This  scheme  has  many 
times  been  sustained  against  attacks  upon  its  constitutionality. 
Commonwealth  vs  Lehigh  Valley  R.  R.  Co.,  104  Pa.  89,  and 
many  other  cases.  See  also  opinion  in  Commonwealth  vs 
Philadelphia  &  Reading  Coal  and  Iron  Co.,  25  Dau.  Co.  Rpts. 
508. 

The  12th  specification  raises  the  question  as  to  whether  the 
report  in  this  case  was  properly  made,  because  the  superin- 
tendent in  charge  of  the  mine  said  he  was  unable  to  make  it 
and  it  was  actually  made  by  the  general  sales  agent  of  the 
company.  Here  again  the  appellant  is  in  no  position  to  raise 
such  question.  It  directed  the  report  to  be  made  by  the  gen- 
eral agent,  as  it  says  in  its  specification,  so  as  to  avoid  the 
penalties  of  the  Act,  and  the  Commonwealth  has  accepted  the 
report,  both  as  to  quantities  and  value.  The  Commonwealth 
is  not  complaining  and  the  Mill  Creek  Coal  Company  is  asking 
us  to  say  that  notwithstanding  it  made  every  effort  to  comply 
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with  the  law  so  far  as  the  law  was  understood  by  it,  we  should 
now  strike  down  its  efforts  at  compliance,  although  they  are 
acceptable  to  the  Commonwealth.  Even  if  we  adopted  that 
view,  it  would  result  only  in  referring  the  matter  back  for 
another  report  and  settlement.  But  we  think  the  appellant 
has  no  standing  to  raise  this  question. 

After  careful  consideration  of  all  of  the  questions  raised,  we 
are  of  opinion  that  there  is  no  merit  in  any  of  the  objections, 
and  therefore  conclude  that  the  Commonwealth  is  entitled  to 
recover. 

The  settlement  was  approved  May  25,  1922.  It  carries  inter- 
est from  sixty  days  after  that  date. 

Amount  of  settlement $9,071.18 

Interest  from  July  24,  1922 175.37 

$9,246.55 

Attorney  General's  Commission  of  5% 462.33 

Total $9,708.88 

Judgment  is  hereby  directed  to  be  entered  in  favor  of  the 
Commonwealth  and  against  the  Mill  Creek  Coal  Company, 
for  the  sum  of  $9,708.88,  unless  exceptions  be  filed  within  the 
time  allowed  by  law. 

o 

Commonwealth  of  Pennsylvania  vs  Philadelphia  &  Reading 

Coal  and  Iron  Company. 

Constitutional  law— Tax  on  anthracite  coal — ^Act  of  May   11,   1921. 

The  word  value,  as  used  in  the  Act  of  May  11,  1921,  P.  L.  479, 
means  market  value. 

On  the  trial  of  an  appeal  from  a  settlement  for  tax  on  anthracite 
coal,  the  defendant  is  not  in  a  position  to  raise  the  question  of  the 
unconstitutionality  of  the  act  imposing  the  tax,  because  it  provides 
a  penalty  for  a  false  assessment  or  report  or  for  intentionally  refus- 
ing to  make  an  assessment  and  report,  when  its  officer  has  made  a 
return  which  was  acceptable  to  the  commonwealth  and  a  settlement 
has  been  based  thereon. 

The  tax  imposed  by  the  Act  of  May  11,  1921,  P.  L.  479,  is  a  tax 
on  property,  and,  while  the  unit  of  measurement  is  the  gross  ton, 
the  tax  is  imposed  according  to  value  and  the  unit  of  taxation  is  each 
dollar  of  the  value  of  the  coal.  There  may  be  a  unit  of  measurement 
as  well  as  a  unit  of  value. 

The  fact  that  the  act  of  May  11,  1921,  P.  L.  479,  prescribes  no 
uniform  basis  for  ascertaining  value  does  not  make  it  unconstitu- 
tional. No  such  bases  are  usually  prescribed  for  assessors  who  are 
required  to  assess  ad  valorem  taxes. 

The  Act  of  May  11,  1921,  P.  L.  479,  when  reasonably  enforced,  is 
not  vague,  indefinite,  nor  uncertain;  the  duties  imposed  by  it  may 
be  effectually  carried  out  by  the  individual,  superintendent,  or  other 
officer  in  charge  of  a  mine. 
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There  is  nothing  in  the  Act  of  May  11,  1921,  P.  L.  479,  which 
requires  that  the  same  tax  in  dollars  and  cents  be  applied  to  every 
ton  of  anthracite  coal  without  regard  to  its  quality  or  the  sizes  into 
which  it  has  been  broken. 

The  tax  imposed  by  the  Act  of  May  11,  1921,  P.  L.  479,  is  a  tax 
upon  anthracite  coal  when  prepared  for  market,  measured  by  the 
market  value  at  that  time.  In  ascertaining  the  value  the  assessor 
necessarily  takes  into  consideration  the  quality  of  the  coal,  the  sizes 
into  which  it  has  been  broken,  its  accessibility  to  market,  the  value 
acquired  by  a  trade  name,  the  locality  from  which  it  comes,  compe- 
tition, conditions  of  the  trade  at  the  time,  and  every  other  factor, 
which  enables  him  to  fix  the  daily  value. 

Uniformity  of  taxation  is  attained  by  the  application  of  a  uniform 
rate  according  to  the  best  judgment  of  the  assessor  and  when  this  is 
done  the  constitutional  mandate  is  fulfilled. 

The  assessment  of  the  tax  on  anthracite  coal,  on  the  value  of  the 
coal  when  prepared  for  market,  does  not  violate  the  uniformity  test 
of  the  constitution. 

The  provisions  of  the  Act  of  May  11,  1921,  P.  L.  479,  are  not  im- 
possible of  execution  by  those  upon  whom  the  duty  of  executing  them 
is  imposed. 

On  the  trial  of  an  appeal  from  a  settlement  for  tax  on  anthracite 
coal,  based  on  a  return  made  by  officers  of  the  defendant  company, 
the  constitutionality  of  the  act  imposing  the  tax  cannot  be  questioned 
because  of  a  provision  in  the  act  that  there  shall  be  no  right  of 
appeal  from  an  estimated  settlement  made  after  failure  or  refusal  to 
make  a  report  by  the  officers  upon  whom  the  duty  to  report  is  im- 
posed by  the  act. 

Where  by  examination  of  an  act  of  assembly  the  court  can  ascertain 
that  a  part  of  the  act  which  is  held  to  be  unconstitutional  is  inde- 
pendent of  the  other  parts  of  the  act  and  that  the  legislature  would 
have  enacted  the  other  parts  without  the  unconstitutional  part,  the 
unconstitutional  part  only  will  be  declared  void  and  the  remainder 
of  the  act  allowed  to  stand. 

If  the  provision  of  the  Act  of  May  11,  1921,  P.  L.  479,  which 
denies  the  right  of  appeal  from  an  estimated  settlement,  should  be 
held  to  be  unconstitutional  the  remaining  portion  of  the  act  could 
still  stand. 

The  law  provides  abundant  opportunity  for  a  tax  payer  under  the 
Act  of  May  11,  1921,  P.  L.  479,  to  be  heard,  even  if  by  fault  or  neglect 
of  the  tax  payer  an  estimated  settlement  has  been  made. 

The  Act  of  May  11,  1921,  P.  L.  479,  is  not  unconstitutional  nor  has 
it  been  unconstitutionally  administered  in  making  the  settlement 
appealed  from  in  this  case. 

Appeal  from  settlement  for  tax  on  anthracite  coal.  C.  P. 
Dauphin  County,  No.  28  Commonwaelth  Docket  1922. 

Geo.  E.  Alter,  Attorney  General,  and  Geo.  Ross  Hull,  Deputy 
Attorney  General,  for  plaintiflF. 

John  T.  Brady,  Wm.  Clark  Mason  and  Charles  Herbner,  for 
defendant. 

Hargest,  P.  J.,  November  15,  1922. 

This  case  comes  before  us  on  an  appeal  from  the  settlement 
by  the  Auditor  General,  approved  by  the  State  Treasurer,  of 
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a  tax  on  anthracite  coal  against  the  defendant,  pursuant  to  the 
provisions  of  the  Act  of  Assembly  of  May  11,  1921,  P.  L.  479. 
A  stipulation  was  filed  to  dispense  with  a  trial  by  jury,  as 
provided  by  the  Act  of  April  22,  1874,  P.  L.  109.  A  stipulation 
was  also  filed  to  the  effect  that  "the  final  decision  of  the  Court 
of  last  resort  in  the  case  of  Heisler  vs  Thomas  Colliery  Com- 
pany, et  al,  entered  in  the  Court  of  Common  Pleas  of  Dauphin 
County  to  No.  79  Equity  Docket  (25  Dau.  Co.  Rpts.  74),  shall 
control  the  ultimate  disposition  of  the  specifications  of  objec- 
tions numbered  1  to  7,  inclusive. 

In  view  of  the  last  mentioned  stipulation,  we  will  not  find 
any  facts,  necessary  to  the  determination  of  the  questions, 
which  have  heretofore  been  determined  in  the  case  of  Heisler 
vs  Thomas  Colliery  Company. 

In  addition  to  the  findings  of  fact  which  were  requested 
both  by  the  plaintiff  and  defendant,  filed  separately  herewith, 
we  find  the  following 

FACTS. 

1.  The  Philadelphia  &  Reading  Coal  and  Iron  Company 
operates  forty-two  collieries  in  the  Schuylkill  region. 

2.  During  the  period  from  July  1,  1921  to  December  31, 
1921,  both  inclusive,  the  company  mined  and  prepared  for 
market  at  its  various  mines  and  collieries,  5,068,276  gross 
tons  of  anthracite  coal  of  various  sizes  which  coal  was  assessed 
by  the  person  in  charge  of  the  said  mines  and  colleries  at  a 
total  value  of  $31,841,138,  and  returns  were  made  thereof  to 
the  Auditor  General. 

3.  The  said  assessments  and  returns  were  adopted  by  the 
Auditor  General  and  a  tax  of  $477,619  was  settled  thefeon, 
approved  by  the  State  Treasurer,  April  20,  1922. 

4.  There  are  no  railroad  scales  at  the  mines,  and  in  some 
instances  the  railroad  scales  are  several  miles  distant. 

5.  The  approximate  record  of  the  daily  output  of  the  mines 
was  made  for  each  day  during  the  period  from  July  1  to  De- 
cember 31,  1921,  inclusive,  and  this  record  was  made  by  tak- 
ing the  number  of  railroad  cars  filled  and  the  capacity  of 
weight  stenciled  on  each  car,  the  amount  of  coal  in  pockets, 
the  number  of  mine  cars  dumped  at  the  breaker,  and  other 
factors.  This  is  a  permanent  record  and  is  later  checked  up 
with  the  actual  weights  made  at  the  railroad  scales  furnished 
to  the  operator  from  one  to  three  days  later. 

The  approximate  record  made  as  indicated  in  finding  No.  5 
may  vary  5%  from  the  actual  tonnage,  but  this  variation  can 
be  corrected  from  one  to  three  days  late  when  the  actual 
weights  are  received. 
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7.  When  the  daily  output  has  previously  been  sold,  it  is 
loaded, on  the  railroad  cars  and  immediately  shipped.  When 
all  of  it  has  not  been  sold  it  is  loaded  on  the  railroad  cars  to 
await  shipment,  either  to  the  purchaser  or  to  storage  yards 
belonging  to  the  company  at  other  places;. or,  it  is  put  in 
storage  at  the  colliery.  The  coal  which  is  put  into  storage 
at  the  colliery  can  be  approximately  estimated  as  indicated 
in  finding  No.  6. 

8.  One  car  of  coal  will  weight  as  much  as  another  car  of 
the  same  capacity,  filled  with  the  same  kind  of  coal,  from  the 
same  mine. 

9.  It  would  cost  from  $300,000  to  $400,000  to  equip  the 
forty-two  colleries  with  railroad  scales,  but  a  substantial  com- 
pliance with  the  Act  of  Assembly  can  be  made  without  such 
equipment.  Under  conditions  prevailing  during  the  period 
for  which  the  report  was  made,  the  daily  assessment  made  by 
the  superintendent  or  other  officer  in  charge,  could  be  checked 
and  accurately  ascertained  from  one  to  three  days  thereafter. 
The  report  was  made  at  the  end  of  the  six  months*  period  and 
was  not  required  until  January  15,  1922.  The  estimate  for  the 
whole  time,  if  any  portion  of  it  had  not  been  accurately  ascer- 
tained, could  readily  have  been  determined  and  corrected  be- 
fore the  report  was  made. 

10.  Where  coal  is  put  in  storage,  the  larger  sizes  are  some- 
what broken  by  handling. 

11.  When  coal  is  stored,  it  is  generally  stored  in  piles  of 
the  various  sizes;  but  whether  or  not  it  is  stored  in  separate 
sizes,  the  superintendent  or  other  officer  in  charge  can  ascer- 
tain the  daily  output. 

12.  The  superintendent  or  other  officer  in  charge  of  the 
defendant's  mine  had  at  hand,  or  could  readily  have  obtained, 
information  by  which  he  could  determine  the  daily  market 
value  of  the  coal  for  the  purpose  of  making  the  assessment. 

13.  The  return  upon  which  the  assessment  in  this  case 
is  based,  shows  the  daily  average  assessment  per  ton,  and  the 
number  of  gross  tons  assessed,  of  each  kind  of  coal,  for  each 
month  during  the  period.  There  is  no  specific  itemized  re- 
turn of  the  assessment  for  each  day  of  each  month,  but  in  the 
absence  of  any  testimony  to  the  contrary,  we  find  that  the 
assessment  was  made  daily  and  the  total  sums  of  such  assess- 
ment were  reported  in  the  reports  filed,  upon  which  the  settle- 
ments were  made  by  the  Auditor  General  and  State  Treasurer. 

DISCUSSION. 

In  addition  to  the  questions  raised  by  specifications  Nos.  1 
to  7,  inclusive,  which  are  involved  in  the  case  of  Heisler  vs 
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Thomas  Colliery  Company,  supra,  the  appellant  here  contends 
that  the  Act  of  1921  prescribes  no  uniform  basis  for  ascertain- 
ing the  value  of  the  coal ;  that  there  exists  no  uniform  daily 
value  of  anthracite  coal  in  Pennsylvania  at  all  mines  when 
prepared  for  market,  and  that  therefore  the  assessment  is 
vague,  uncertain  and  indefinite;  that  the  individual  or  officer 
called  upon  to  make  the  assessment  as  a  tax  officer  cannot 
do  so,  and  his  failure  or  refusal  to  do  so  subjects  him  to 
prosecution  and  punishment,  and  that  for  these  reasons  the 
Act  violates  Section  1  of  Article  XIV  of  the  Constitution  of 
the  United  States,  in  that  it  is  taking  property  without  due 
process  of  law,  and  Sections  9  and  10  of  Article  1  of  the 
Constitution  of  Pennsylvania  prohibiting  the  taking  of  one's 
property  for  public  use  without  authority  of  law  and  without 
just  compensation  being  first  made  or  secured. 

It  is  contended  further  that  the  Act  leads  to  inequalities 
between  taxpayers  of  the  same  class  and  results  in  discrim- 
ination in  the  imposition  of  the  tax ;  that  Section  2  of  the  Act 
does  not  require  a  report  from  the  taxpayer  but  from  the  per- 
son designated  by  law  to  make  the  assessment  and  return,  and 
imposes  upon  the  taxpayer  a  penalty  for  the  failure  of  such 
person  to  make  such  return;  that  the  taxpayer,  appellant,  is 
denied  the  right  of  appeal  from  a  settlement  so  made,  in  viola- 
tion of  said  Section  1  of  Article  XIV  of  the  Constitution  of  the 
United  States.  It  is  further  contended  that  the  returns  made 
in  this  case  were  not  based  upon  daily  assessments  and  are 
therefore  not  in  accordance  with  the  Act  and  are  illegal  and 
void. 

In  the  case  of  Commonwealth  vs  Mill  Creek  Coal  Company, 
25  Dau.  Co.  Rpts.  497,  in  an  opinion  filed  herewith,  we  have 
determined  that  the  word  "value"  in  the  Act  of  May  11,  1921, 
P.  L.  479,  means  "market  value",  and  that  a  defendant  is  in 
no  position' to  raise  the  question  that  the  Act  of  Assembly 
is  unconstitutional  because  it  provides  a  penalty  for  a  false 
assessment  or  report,  or  for  intentionally  refusing  to  make  an 
assessment  and  report,  when  its  officer  has  made  a  return 
which  was  acceptable  to  the  Commonwealth  and  a  settlement 
has  been  based  thereon.  It  is  therefore  not  necessary  to 
discuss  these  propositions  any  further  in  this  opinion. 

We  do  not  understand  that  the  Act  is  attacked  as  uncon- 
stitutional because  it  imposes  the  duty  upon  "the  individual 
or  the  superintendent  or  other  officer"  in  charge  of  the  mine, 
of  valuing  the  coal  and  reporting  to  the  Auditor  General.  In 
this  respect  the  scheme  has  been  copied  from  the  laws  re- 
lating to  the  assessment  and  collection  of  corporate  loans 
which  require  the  treasurer  of  the  corporation,  as  the  agent 
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of  the  Commonwealth,  to  assess  and  retain  the  tax  when  pay- 
ing the  interest  to  individual  residents  of  Pennsylvania  who 
hold  the  corporate  obligations,  and  in  case  of  the  failure  of  the 
treasurer  to  collect  the  tax,  the  corporation  is  liable.  This 
scheme  has  been  in  practice  for  many  years  and  has  been 
attacked  as  unconstitutional,  but  always  sustained. 

Itf  Commonwealth  vs  Lehigh  Valley  R.  R.  Co.  104  Pa.  89, 
it  is  said,  on  page  106: 

**We  can  see  no  constitutional  or  other  difficulty  in  the  way 
of  obliging  the  officers  of  corporations,  municipal  or  private,  by 
appropriate  legislation,  to  assess  and  collect  taxes  upon  their 
corporate  loans  or  stocks.  This  mtehod  of  reaching  subjects, 
capable  of  successful  concealment,  and  liable  to  escape  the 
notice  of  the  most  vigilant  assessor,  has,  for  many  years,  been 
recognized  by  our  courts  as  a  valid  exercise  of  legislative 
power."  Commonwealth  vs  Wilkes-Barre  &  Scranton  Ry.  Co., 
162  Pa.  614;  Commonwealth  vs  Delaware  Division  Canal  Co., 
123  Pa.  594;  Commonwealth  vs  P.  &  R.  C.  and  I.  Co.,  162  Pa. 
623 ;  Commonwealth  vs  Lehigh  Valley  R.  R.  Co.,  129  Pa.  429. 

It  is  earnestly  argued  that  because  there  is  no  uniform  daily 
value  of  anthracite  coal,  the  basis  of  the  assessment  is  neces- 
sarily vague,  uncertain  and  indefinite,  and  the  taxing  officer 
is  required  to  perform  a  duty  which  is  impossible  of  perform- 
ance ;  that  the  only  way  to  constitutionally  carry  out  the  Act, 
if  indeed  it  could  be  in  any  way  constitutionally  administered, 
is  that  the  same  tax  must  be  imposed  on  each  ton  of  anthra- 
cite coal,  regardless  of  its  value  or  size. 

The  tax  imposed  by  this  Act  of  Assembly  is  a  tax  on 
property,  and  because  a  gross  ton  is  made  the  unit  of  measure- 
ment it  is  contended  that  the  same  tax  must  be  imposed  upon 
each  of  such  units.  This  leaves  out  of  consideration  altogether 
the  fact  that  the  tax  is  an  ad  valorem  tax.  While  the  unit  of 
measurement  is  the  gross  ton,  the  tax  is  imposed  according  to 
the  value  and  the  unit  of  taxation  is  each  dollar  of  the  value 
of  the  coal.  There  may  be  a  unit  of  measurement  as  well  as 
a  unit  of  value. 

The  fact  that  this  Act  prescribes  no  uniform  basis  for  as- 
certaining the  value,  does  not  make  it  unconstitutional.  No 
such  bases  are  usually  prescribed  for  assessors  who  are  requir- 
ed to  assess  ad  valorem  taxes. 

In  Cooley  on  Taxation,  3  Ed.  Vol.  1,  page  413,  it  is  said  of 
this  character  of  taxes : 

"The  statute  laying  them  prescribes  the  rule,  but  requires 
the  action  of  appraisers  in  apportioning  them  between  indi- 
viduals. By  far  the  larger  proportion  of  all  State  taxation 
is  also  upon  property  by  a  valuation,  and  effect  can  only  be 
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given  to  it  by  means  of  assessors,  who  value  the  property  and 
apportion  the  tax  by  their  estimate." 

In  the  same  work,  on  page  754,  it  is  said : 

"As  to  methods  of  arrivng  at  the  value,  little  is  to  be  said. 
There  are  no  definite  rules  on  the  subject  unless  the  statute  has 
prescribed  them,  but  the  assessor  is  to  value  the  property 
according  to  his  best  judgment  and  with  honest  purpose." 

At  another  place,  the  same  author  says  (page  385) : 

"Value  is  a  matter  of  opinion,  and  when  the  law  has  pro- 
vided officers  upon  whom  the  duty  is  imposed  to  make  the 
valuation,  it  is  the  opinion  of  those  officers  to  which  the  inter- 
ests of  the  parties  are  referred." 

In  Desty  on  Taxation,  Vol.  1,  page  462,  it  is  said: 

"The  terms  'assess',  'apportion',  etc.,  as  acts  to  be  done  by 
assessors,  manifestly  imply  the  application  of  skill  and  judg- 
ment by  them  in  setting  a  value  for  the  purpose  of  taxation 
and  for  establishing  equality.  The  constitution  does  not  re- 
quire a  uniform  method  of  valuation  of  property  for  taxation, 
but  only  to  regulations  as  shall  secure  a  just  valuation." 

We  know  of  no  Act  of  Assembly  imposing  the  duty  of 
assessing  an  ad  valorem  tax  which  prescribes  a  uniform  basis 
of  ascertaining  the  value  such  as  the  defendant  contends  ought 
to  be  prescribed  in  this  Act.  There  may  be  some  rules  pre- 
scribed by  statute,  such  as  found  in  the  Act  providing  for 
the  valuation  of  capital  stock,  but  even  there  other  matters 
are  left  to  the  judgment  of  the  assessor.  There  is  no  uniform 
basis  prescribed  for  a  real  estate  assessor  to  assess  the  value 
of  real  estate.  The  Act  of  May  6,  1887,  P.  L.  79,  amended  by 
the  Act  of  April  22,  1905,  P.  L.  258,  provides  for  a  collateral 
inheritance  tax  "on  the  clear  value  of  such  estate  or  estates" 
and  the  appraiser  is  required  "to  make  a  fair  and  conscionable 
appraisement",  but  no  rule  is  laid  down  for  his  guidance.  The 
transfer  inheritance  tax  Act  of  June  20,  1919,  P.  L.  521,  im- 
poses a  tax  upon  the  "clear  value"  of  the  estate  but  gives  no 
directions  to  the  assessor.  The  personal  property  tax  Act 
of  June  17,  1913,  P.  L.  507,  imposes  a  tax  of  four  mills  on  each 
dollar  of  the  value  of  all  personal  property  made  taxable  and 
requires  the  taxpayer  to  make  a  return,  and  in  default  of  such 
a  return  the  assessor  is  required  to  make  an  assessment. 
.There  is  other  machinery  provided  for  the  assessment  by  the 
County  Commissioners,  but  no  rule  as  to  how  the  valuation 
should  be  ascertained.  The  4th  section  of  the  Act  of  June  8, 
1891,  P.  L.  229,  as  last  amended  by  the  Act  of  July  15,  1919, 
P.  L.  948,  provides  that  the  officers  of  a  corporation  shall  value 
and  appraise  the  capital  stock,  and  make  a  report  thereof  to 
the  Auditor  General,  for  the  purpose  of  the  settlement  of  a 
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capital  stock  tax.  In  that  Act  there  is  a  minimum  prescribed 
below  which  the  officers  cannot  appraise  the  stock,  but  no 
other  rules. 

With  respect  to  the  valuation  of  capital  stock  it  was  said, 
in  Commonwealth  vs  N.  Y.,  Pa.  and  O.  R.  R.  Co.,  188  Pa.  169, 
190,  that 

"The  question  of  the  actual  value  in  cash  of  the  capital 
stock  is  a  question  of  fact  which  must  be  determined  by  con- 
sidering the  value  of  defendant's  tangible  property  and  assets 
of  every  kind,  including  its  bonds,  mortgages  and  money  at 
interest,  and  its  franchises  and  privileges,  and  the  amount  of 
the  incumbrances  on  its  property  and  franchises  is  also  a  rele- 
vant fact  to  be  considered,  but  it  is  not  to  be  specifically 
deducted  from  the  valuation  so  ascertained  or  determined." 

The  question  of  market  value  of  real  estate  for  the  purpose 
of  tax  assessment  is  one  of  fact.  Lehigh  Valley  Coal  Company 
vs  Luzerne  County,  255  Pa.  17.  The  same  principle  applies  to 
an  ad  valorem  valuation  of  personal  property.  We  are  of 
opinion,  therefore,  that  this  statute,  when  reasonably  enforced, 
is  neither  vague,  indefinite  nor  uncertain,  and  that  the  duties 
imposed  may  be  effectually  carried  out  by  the  individual, 
superintendent,  or  other  officer  in  charge  of  the  mine  or  coll- 
iery. 

It  is  contended  that  if  anthracite  coal  is  to  be  classified 
for  taxation  and  the  unit  of  measurement  fixed  as  the  gross 
ton,  then,  constitutionally,  precisely  the  same  tax  must  be 
imposed  upon  every  gross  ton  of  anthracite  coal.  It  is  argued 
that  the  Act  permits  no  recognition  of  the  variation  in  sizes 
or  quality  or  the  good  will  of  the  name  of  certain  kinds  of 
coal.  This  leaves  out  of  consideration  entirely  the  ad  valorem 
character  of  the  tax.  It  is  in  effect  an  argument  that  an  ad 
valorem  tax  cannot  be  laid  upon  property  of  this  character, 
because  these  matters  are  the  very  essentials  of  such  a  tax. 
In  support  of  this  contention  the  defendant  relies  upon  Knisely 
vs  Cotterel,  196  Pa.  629,  and  Banger's  Appeal,  109  Pa.  79. 
But  we  do  not  think  these  authorities  sustain  this  contention. 

In  Knisely  vs  Cotterel,  supra,  Judge  Simonton,  in  his  ex- 
haustive opinion,  referred  to  Williamsport  vs  Wenner,  172  Pa. 
173,  saying  that  in  that  case  it  was  considered  that  a  license 
tax  graduated  by  the  amount  of  annual  sales  was  a  tax  on 
property  estimated  by  the  volume  of  sales.  He  said,  on  page 
617: 

"But  the  case  did  not  require  a  determination  of  this  ooint. 
and  we  venture  to  think  that  if  it  had  been  carefully  considered, 
the  tax  would  have  been  found  to  be  on  the  business  measured 
by  the  amount  transacted.     Manifestly  a  tax  levied  on  the 
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property  generally  of  all  the  merchants  in  a  city  estimated  by 
the  amount  of  their  annual  sales  in  their  business  could  not 
be  'uniform  on  the  same  class  of  subjects'.  But  if  the  class 
of  subjects  is  their  sales  or  business,  such  a  tax  would  be 
uniform." 

Mr.  Justice  Mitchell  confirmed  the  view  expressed  by  Judge 
Simonton,  page  629,  that  the  grading  of  the  tax  on  dealers, 
according  to  the  amount  of  sales,  did  not  make  it  void  for 
want  of  uniformity. 

In  Banger's  Appeal,  109  Pa.  79,  the  distinction  between  an 
occupation  tax  on  real,  personal  or  mixed  property,  is  clearly 
pointed  out. 

We  therefore  conclude  that  there  is  nothing  in  this  Act  that 
requires  the  same  tax  in  dollars  and  cents  to  be  applied  to 
every  ton  of  anthracite  coal,  regardless  of  its  quality  or  the 
sizes  into  which  it  is  broken. 

We  understand  the  defendant  to  argue  that  whether  the 
same  tax  in  dollars  and  cents  is  imposed  on  every  ton  of  an- 
thracite coal,  or  whether  it  is  imposed  according  to  a  valuation 
based  on  its  market  value,  the  resulting  tax  offends  against 
the  Constitution  because  of  a  lack  of  uniformity.  It  may  be 
that  to  tax  every  ton  of  anthracite  coal,  regardless  of  its  size 
or  value,  without  taking  into  consideration  the  various  con- 
ditions which  determine  the  value,  would  be  imposing  an 
unconstitutional  tax.  But  this  is  not  the  kind  of  tax  which 
this  Act  of  Assembly  authorizes.  The  tax  is  imposed  upon 
the  anthracite  coal  when  ready  and  prepared  for  market,  meas- 
ured by  the  market  value  at  that  time.  In  ascertaining  the 
value,  the  assessor  necessarily  takes  into  consideration  the 
quality  of  the  coal,  the  sizes  into  which  it  is  broken,  its  ac- 
cessibility to  market,  the  value  acquired  by  a  trade  name, 
the  locality  from  which  it  comes,  competition,  conditions  of 
the  trade  at  the  time,  whether  normal  or  abnormal,  and  every 
other  factor  which  enables  the  assessor  to  fix  the  daily  valuo. 
It  is  arcfued  that  by  taking  these  things  into  consideration  a 
higher  tax  will  be  imposed  upon  the  same  size  of  anthracite 
coal  at  one  mine  than  that  imposed  at  another.  Suppose  such 
is  the  result;  that  is  the  very  essence  of  an  ad  valorem  tax. 
If.  for  instance,  the  degree  of  hardness  of  the  coal,  the  accessi- 
bility to  market,  or  a  trade  name  such  as  Lehigh  Valley,  or 
Lykens  Valley,  adds  greater  value  to  a  ton  of  chestnut  coal 
taken  from  one  mine  than  that  from  another,  uniformity  is  at- 
tained rather  than  denied  by  imposing  the  tax  according  to 
the  value  which  the  coal  has  acquired,  by  reason  of  these  ele- 
ments. Suppose,  instead  of  coal,  this  State  was  rich  in  hard 
woods  and  attempted  to  tax  the  lumber  taken  from  its  forests, 
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could  it  be  said  that  it  could  not  tax  mahogany  differently 
from  pine,  or  if  the  tax  was  laid  upon  the  lumber  after  it  left 
the  mill,  that  rift  sawed  pine  of  the  finest  quality  could  not  be 
taxed  at  a  different  rate  from  second  or  third  class  flooring? 
It  is  to  be  assumed  that  the  Act  will  receive  a  reasonable  en- 
forcement. The  rule  of  reason  is  to  be  applied  to  the  enforce- 
ment of  this  law,  as  well  as  to  all  others,  and  all  the  essentials 
which  go  to  determine  the  value  are  to  be  taken  into  con- 
sideration. When  this  is  done,  the  result  tends  to  a  uniformity 
in  taxation  and  not  to  diversity.  Only  substantial  uniformity 
and  equality  are  required  in  valuation. 

In  Allentown  vs  Gross,  132  Pa.  319,  the  Court  below,  in 
an  opinion  adopted  by  the  Supreme  Court,  referring  to  the 
grading  of  a  license  tax  according  to  annual  gross  sales,  said, 
page  322: 

"Being  taxation  of  a  thing  and  not  of  a  person,  the  classi- 
fication makes  uniformity,  the  same  as  in  the  case  of  money  at 
interest  and  real  estate.  The  man  who  has  $2,000  at  interest 
pays  twice  as  much  as  he  who  has  but  $1,000;  the  owner  of 
three  dwellings  pays  three  times  as  much  as  he  who  owns  but 
one,  all  being  of  the  same  value.*' 

Uniformity  is  produced  by  the  application  of  a  uniform  rate, 
according  to  the  best  judgment  of  the  assessor,  and  when  this 
is  done  the  constitutional  mandate  has  been  fulfilled. 

In  Mineral  R.  R.  &  Mining  Co.  vs  Northumberland  County, 
229  Pa.  436,  the  Court  said,  page  452: 

**As  this  court  has  frequently  said,  the  purpose  of  requiring 
all  tax  laws  to  be  uniform  in  their  application  to  the  same 
class  of  subjects  is  to  produce  equality  of  taxation  but  absolute 
equality  has  never  been  attained  and  approximate  equality  is 
the  best  result  obtainable  under  our  present  system  of  taxation. 
Where  there  is  substantial  uniformity  in  the  application  of 
tax  laws  the  mandate  of  the  constitution  is  not  offended 
against.  This  is  the  rule  of  all  the  cases  in  which  the  question 
was  considered." 

In  Desty  on  Taxation,  Vol.  1,  page  173,  it  is  said : 

"A  law  imposing  taxation  on  the  general  public,  the  evident 
intent  and  legitimate  result  of  which  is  to  equalize  the  burden, 
so  far  as  practicable  will  not  be  held  as  violative  of  the  fun- 
damental law  merely  because  that  desirable  end  may  not  be 
attained,"  and  on  page  463: 

"That  unless  the  method  adopted  is  clearly  inadequate  to 
secure  the  result  desired,  the  courts  cannot  interfere." 

So  that  we  conclude  that  the  assessment  of  this  tax  on  the 
value  of  the  coal  when  prepared  for  market,  does  not  violate 
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the  uniformity  test  of  the  constitution,  and  does  not  result 
in  offensive  discrimination  or  inequality. 

It  is  further  contended  that  the  Ax:t  cannot  be  carried  out 
because  "there  exists  no  uniform  daily  value  of  anthracite 
coal  in  Pennsylvania  at  all  mines  when  prepared  for  market." 
We  know  of  no  rule  of  law  which  requires  such  a  standard  of 
uniformity.  It  is  not  necessary  to  have  a  uniform  daily  value 
at  all  mines.  The  daily  value  may  change,  the  value  of  the 
same  size  of  anthracite  coal  may  not  be  the  same  at  one  mine 
as  it  is  at  another.  The  quality  of  the  coal,  the  working  con- 
ditions, the  accessibility  to  market,  ability  to  secure  trans- 
portation, may  make  the  market  value  of  coal  produced  at 
one  mine  different  from  that  produced  at  another.  The  assess- 
or is  required  to  take  every  element  into  consideration  which 
affects  value  and  to  assess  the  daily  value  of  the  coal  when 
prepared  for  market.  He  may  have  the  same  diflficulties 
which  would  confront  a  real  estate  assesor.  Land  values  in 
the  same  locality  differ,  the  value  of  the  products  of  lands  in 
the  same  locality  differ,  but  this  difference  does  not  prevent 
the  imposition  of  taxes  where  there  is  an  equitable  uniform 
rate.  Lehigh  Valley  Coal  Company  vs  Luzerne  County,  255 
Pa.  17. 

It  is  further  contended  that  because  all  of  the  coal  was 
not  actually  under  contract  of  sale  or  sold  on  the  day  in  which 
it  was  prepared  for  market,  there  was  no  ascertainable  market 
value,  and  it  is  urged  that  while  the  trade  journals  quote  the 
price  of  coal,  it  is  the  price  which  obtained  immediately  before 
the  day  on  which  the  journal  was  published.  The  evidence 
in  this  case  shows  that,  except  in  some  steam  sizes,  there  was 
no  daily  fluctuation  in  the  price  of  coal  during  the  period  men- 
tioned; that  it  is  fixed  and  remains  fixed  for  a  month  and 
when  changed  again  remains  fixed  for  another  month ;  that 
there  may  be  more  frequent  fluctuation  in  steam  sizes,  but 
from  the  information  obtainable  the  officer  could  ascertain  and 
fix  the  daily  market  value.  It  cannot  be  said  that  a  com- 
modity so  vitally  necessary  to  the  industrial  and  domestic  life 
of  the  country  has  no  market  value  because  it  was  not  all 
sold  on  the  day  it  was  produced.  The  grocer  may  not  sell  all 
the  canned  goods  on  his  shelf  but  they  still  have  a  market 
value.  We  think  the  objection  that  the  officer  in  charge  of 
the  mine  cannot  carry  out  the  duty  imposed  upon  him  of  mak- 
ing a  daily  assessment  because  all  of  the  coal  produced  is  not 
sold  on  the  day  when  produced,  is  a  captious  objection  against 
carrying  out  the  provisions  of  the  Act  and  rests  on  no  sub- 
stantial grounds. 
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It  is  also  argued  that  because  the  Legislature  has  not  classi- 
fied anthracite  coal  by  sizes,  and  has  not  attempted  to  classify 
the  various  mines  according  to  the  quality  ot  the  coal  pro- 
duced, the  Act  provides  for  an  assessment  which  is  distinguish- 
able only  by  the  money  value  of  the  tons  in  each  class,  and 
therefore  is  a  classification  based  on  market  value  alone.  Mr. 
Justice  Stewart  said,  in  Commonwealth  vs  Alden  Coal  Com- 
pany, 251  Pa.  134,  that  a  classification  could  not  rest  upon  a 
difference  in  price  alone  and  this  was  affirmed  in  the  case  of 
irieisler  vs  Thomas  Colliery  Company.  The  language  in  the 
Alden  case  does  not  sustain  the  contention  now  made.  It 
was  held  in  that  case  that  there  was  no  other  justification  to 
sustain  the  classification  of  anthracites  apart  from  bitimiinous, 
than  that  of  the  market  price.  It  is  one  thing  to  classify 
anthracite  for  taxation  and  quite  another  thing  to  fix  the  value 
of  the  coal  by  the  gross  ton  after  the  classification  has  been 
effected.  The  latter  is  the  application  of  the  uniform  rate  to 
the  subject  of  taxation  and  is  in  no  sense  a  classification  based 
on  market  value.  The  one  is  a  classification  of  different  kinds 
of  coal,  the  other  a  different  valuation  on  the  same  kind. 

It  is  contended  that  this  Act  of  Assembly  is  unconstitutional 
because  Section  2  does  not  require  a  report  or  return  from  the 
taxpayer  but  from  the  person  named  therein  to  make  the  same, 
and  imposes  a  penalty  upon  the  taxpayer  for  the  failure  of  such 
taxing  officer  to  make  such  return,  and  in  the  event  that  an 
estimated  settlement  is  made,  the  taxpayer  is  denied  the  right 
of  an  appeal. 

The  second  section  of  the  Act  under  consideration  provides 
for  an  appeal  '*in  the  manner  now  provided  by  law''  from  a 
settlement  made  upon  the  report  and  assessment  of  the  super- 
intendent or  other  officer  in  charge  of  a  mine,  but  in  the 
event  of  the  failure,  neglect  or  refusal  of  the  superintendent 
or  other  officer  in  charge  of  a  mine  to  make  a  report,  it  is 
provided  that  "it  shall  be  the  duty  of  the  Auditor  General  to 
estimate  an  assessment  and  valuation  of  the  coal  prepared  for 
market  *  ♦  *  and  settle  an  account  for  taxes,  penalty, 
and  interest  thereon,  from  which  settlement  there  shall  be  no 
right  of  appeal." 

We  think  the  defendant  here  is  in  no  position  to  raise  this 
question.  There  is  an  appeal  before  the  Court  based,  not  on 
an  estimated  settlement,  but  on  a  settlement  made  on  the 
return  of  the  officers  in  charge  of  the  defendant's  mines.  The 
figures  of  those  officers  having  been  accepted  in  making  the 
settlement,  the  defendant  is  not  within  the  class  of  persons 
who  are  injured  by  the  provision  that  there  is  no  right  of 
appeal  from  an  estimated  settlement.    It  is  thoroughly  settled 
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that  one  who  would  strike  down  a  statute  as  unconstitutional 
"must  show  that  he  is  within  the  class  with  respect  to  whom 
the  Act  is  unconstitutional  and  must  show  that  the  alleged 
unconstitutional  feature  injures  him."  Plymouth  Coal  Co. 
vs  Pennsylvania,  232  U.  S.  531,  544;  So.  Ry.  Co.  vs  King,  217 
U.  S.  524,  534;  Standard  Stock  Food  Co.  vs  Wright,  225  U.  S. 
540,  550;  Rosenthal  vs  N.  Y.  226  U.  S.  260,  270.  We  think, 
therefore,  that  this  defendant  is  in  no  position  to  raise  this 
question. 

But,  even  if  it  were,  and  even  if  the  penal  provision  is  un- 
constitutional, the  remaining  portion  of  the  Act  would  stand. 

It  has  long  been  held  that  where,  by  an  examination,  the 
Courts  can  ascertain  that  the  unconstitutional  portion  of  an 
Act  of  Assembly  is  independent  of  the  other  parts  of  the  Act, 
and  that  the  Legsilature  would  have  enacted  the  other  parts 
of  the  statute  without  the  unconstitutional  portion,  the  Courts 
will  strike  down  only  that  unconstituional  part  and  allow  the 
valid  part  to  stand.  Connelly  vs  Sewer  Pipe  Co.,  184  U.  S. 
540;  Smith  vs  McCarthy,  56  Pa.  359;  Let  vs  Bumm,  83  Pa. 
2Z7  \  Phila.  etc.  Ry.  Co's.  Petition,  203  Pa.  354;  Commonwealth 
vs  Kebort,  212  Pa,  289. 

In  this  instance  the  Legislature  did  not  rely  upon  this  rule 
of  law  but  provided  by  Section  3  of  the  Act,  as  follows: 

"The  provisions  of  this  Act  shall  be  independent  of  each 
other;  and,  if  any  of  its  provisions  shall  be  held  to  be  uncon- 
stitutional, the  decision  of  the  court  shall  not  affect  or  impair 
any  of  the  remaining  provisions  of  this  Act,  nor  prevent  the 
collection  of  the  tax  imposed  by  this  Act.  It  is  hereby  de- 
clared as  a  legislative  intent  that  this  act  would  have  been 
adopted  had  such  unconstitutional  provision  not  been  included 
therein.*' 

So  that,  if  the  provision  which  denies  the  right  of  appeal 
were  declared  unconstitutional,  the  remaining  portion  of  the 
Act  still  stands. 

But  we  are  not  at  all  convinced  that  this  provision  of  the 
Act  denying  the  right  of  appeal  from  an  estimated  settlement 
is  unconstitutional.  There  can  be  no  doubt  that  the  taxpayer 
has  the  right  to  be  heard  at  some  time  during  the  process  of 
making  an  assessment.  Turner  vs  Wade,  254  U.  S.  64;  Central 
of  Georgia  Ry.  vs  Wright,  207  U.  S.  127 ;  Ben  Avon  Borough 
et  al  vs  Ohio  Valley  Water  Company,  75  Pa.  Super.  Ct.  290. 
But  the  taxpayer  is  not  precluded  by  the  estimated  settlement. 
He  is  not  denied  a  further  remedy.  If  he  chooses  to  rest  on 
the  estimated  settlement  and  not  pursue  the  remedies  which 
the  law  gives  him,  then  he  is  not  entitled  to  an  appeal.  The 
settlement  is  made  under  the  Act  of  March  30,  1811,  5  Sm.  229. 
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Section  16  of  that  Act  provides  that  the  Auditor  General  and 
State  Treasurer,  at  the  request  of  the  party,  shall  revise  any 
settlement  if  such  request  be  made  within  twelve  months  of 
the  date  of  settlement.  The  Act  of  April  8,  1869,  P.  L.  19, 
creates  a  board  consisting  of  the  Auditor  General,  State  Treas- 
urer, and  Attorney  General,  to  revise  any  settlement,  even 
after  the  year  has  expired.  Commonwealth  vs  Pennsylvania 
Company,  145  Pa.  266,  277,  283;  Stratford  vs  Franklin  Paper 
Mills  Co.,  257  PaJ  163,  165.  So  that  the  taxpayer  is  not  pre- 
cluded by  the  estimated  settlement,  and  has  abundant  oppor- 
tunity under  the  law  to  be  heard.  It  is  entirely  reasonable 
that  an  appeal  from  an  estimated  settlement  should  be  denied. 
The  taxpayer  should  be  required  to  submit  his  evidence  to  the 
accounting  officers  so  that  it  may  be  considered  by  them, 
rather  than  rush  into  Court  with  an  appeal  from  an  estimated 
settlement  made  because  of  the  failure  of  the  taxpayer  or  its 
officer  to  furnish  the  information  to  the  accounting  officers. 
It  is  for  this  reason  that  Section  20  of  the  Act  of  June  1,  1889, 
P.  L.  420,  denied  the  right  of  appeal  from  an  estimated  settle- 
ment for  tax  on  capital  stock  and  this  provision  has  never  been 
attacked  in  any  reported  case  of  which  we  have  any  knowledge. 

Moreover,  Section  2  of  the  Act  of  April  9,  1913,  P.  L.  48, 
provides  that  no  facts  shall  be  admitted  in  evidence  on  any 
appeal  that  were  not  brought  to  the  attention  of  the  fiscal 
officers  either  in  the  original  report  or  in  an  application  for  a 
resettlement. 

It  would  seem  (although  it  is  not  necessary  to  decide  it) 
that  an  appeal  would  He,  under  Section  11  of  the  Act  of  March 
30,  1811,  5  Sm.  230,  if  the  operator  presented  its  petition  for  a 
resettlement  and  it  was  denied  by  the  Auditor  General.  So 
that  the  law  provides  an  abundant  opportunity  to  the  taxpayer 
to  be  heard,  even  if  by  its  fault  or  neglect  an  estimated  settle- 
ment has  been  made. 

CONCLUSION. 

For  these  reasons  we  conclude  that  the  Act  of  May  11,  1921, 
P.  L.  479,  is  not  unconstitutional,  nor  has  it  been  unconstitu- 
tionally administered  in  making  the  settlement  appealed  from 
in  this  case.  The  specifications  of  objections  are  hereby  over- 
ruled. 
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Amount  of  settlement $477,619.00 

Interest  from  June  19,  1922,  being  60 
days  after  approval  by  State  Treas- 
urer,       12,020.24 

$489,639.24 

Attorney  General's  commission  of  5% 24,481.96 

Total $514,121.20 

Judgment  is  hereby  directed  to  be  entered  in  favor  of  the 
Commonwealth  and  against  the  defendant  for  the  said  sum  of 
$514,321.20,  unless  exceptions  be  filed  within  the  time  allowed 
by  law. 
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DAUPfflN  COUNTY  REPORTER. 

Legal  periodical.  —  Publication  of  legal  notices. 
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Legal  periodical  for  Dauphin  County.  —  Publication  of  proclama- 
tion in  divorce. 

Mertz  vs.  Mertz, 402 

DEADLY  WEAPONS. 

Arms.  —  Pocket  revolyer.  —  Constitution  of  Pennsylvania.  — 
Acts  of  Apr.  12,  1873  and  March  18,  1875. 

Com.  vs.  Krepe, -««-««.,..-...«. 885 

DECEDENT'S  ESTATES. 

Executors.  —  Compensation.  —  Audit.  —  Costs. 
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DEEDS. 

See  Real  Estate. 

DETECTIVES. 

License.  —  Act  of  May  23,  1887. 

Shelly's  Application  for  a  Detective's  License,  „...^19 

DIVORCE. 

See  Husband  and  Wife. 

ejectme;it. 

Sheriff's  return.  —  Declaration.  —  Striking  off  pleadings.  —  Ap- 
pearance de  bene  esse.  —  Corporations.  —  Judgments  on  pleadings. 
City  Grays  of  Harrisbnrg  vs.  Lanbenstein  et  aS.  — 329 

ELECTIONS. 

Contests.  —  Attorney  General.  —  Discretion. 

EMINENT  DOMAIN. 

Water  companies.  —  Taking  water  from  stream. 

Hanna  vs.  Lykens  Water  Co^ 291 

EQUITY. 

Jurisdiction.  —  Remedy  at  law.  —  Parties.  —  Laches.  —  Stat- 
ute of  limitations.  —  Fraud.  —  P^^adings. 

Khiter  vs.  Commonwealth  Trust  Co., 26 

Potts  vs.  Commonwealth  Trust  Co., 67 

Reed  vs.  Commonwealth  Trust  Co., 68 

X         Hahn  vs.  Commonwealth  Trust  Co.,  69 

Laches. 

Patton  vs.  Commonwealth  Trust  Co.,  et  a!., 306 

Laches. 

Hin  vs.  Commonwealth  Trust  Co.,  et  aU 315 

Newcomer  vs.  Commonwealth  Trust  Co., 319 

Schmeisser  vs.  Commonwealth  Trust  Co., 322 

Basshor  vs.  Commonwealth  Trust  Co., 324 

Basshor  vs.  Commonwealth  Trust  Co., 325 

Rhoads  vs.  Commonwealth  Trust  Co., 327 

Lease.  —  Jurisdiction.  —  Parties. 

Young,  et  al.  vs.  Berman, 474 

Replication.  —  Bill  and  answer.  —  Proof. 

Collins  vs.  Lewis,  et  ad., 232 


Vol  1922  DAUPHIN  COUNTY  REPORTS  VII 

Index 

EVIDENCE. 

Alienation  of  wife's  affections. 

Automobile  coUision. 

Hypothetical  question.  —  New  trial. 

Chabb  TS.  Director  General  of  Railroads, 220 

Liquor  seized  while  searching  for  firearms. 

Com.  vs.  Eit9er, 343 

Negligence.  —  New  trial. 

Purchase  of  land.  —  Testimony  of  witness  who  negotiated  sale. 

Workman's  Compensation. 

Cradle  vs.  Susquehanna  Coal  Co.» 386 

FELLOW  SERVANT. 

Railway  mail  clerk.  —  Negligence. 

Chubb  vs.  Director  GeneraS  of  Railroads, 220 

FICTITIOUS  NAMES. 

Act  of  June  28,  1917. 

Commonwealth  Finance  Corporation  vs.  Packer, 

GRAND  JURY. 

Imposition  of  costs.  —  Relief  from  payment  of  costs.  —  Power 
of  court. 

Power  to  impose  costs. 

HABEAS  CORPUS. 

Custody  of  child.  —  Restraint. 

Custody  of  minor  child.  —  Practice. 

HIGHWAYS. 

Contracts  for  improvements.  —  Bond  of  contractor.  —  Liability 
of  surety. 

Com.  vs.  Globe  Indemnity  Co., 11 

State  highways.  —  Change  of  route  between  intermediate  points. 

Eillis,  et  al.,  vs.  Sadler, 430 
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HUSBAND  AND  WIFE. 

Alienation  of  wife's  affections.  —  Evidence.  —  Damages. 

Divorce.  —  Bill  of  particulars. 

Divorce.  —  Proc^mation.  —  Publication. 

Divorce.  —  Proclamatian.  —  Publication. 

Order  for  support  of  wife.  —  Removal  of  wife  from  state.  — 
Act  of  Apr.  13,  1867. 

INSOLVENCY. 

See  Corporations. 
INTERSTATE  COMMERCE. 

Tax  on  gross  receipts  of  corporations.  —  Act  of  June  1,  1889. 
Com.  vs.  Southern  Pipe  Line  Co., 171 

JUDGMENTS. 

Judgment  notes.  —  Transfer.  —  Equitable  assignment.  —  Ex- 
ecution. —  Use  of  name  of  legal  plaintiff.  —  Ru!e  to  open  judgrmcnt. 
—  Petition.  —  Sufficiency. 

Harris  Motor  Co.  vs.  Platkin, 456 

Opening  judgment  entered  for  want  of  affidavit  of  defense. 
Mann  Brothers  Co.  vs.  Brinser, 355 

Opening.  —  Executions. 

Demy  &  Detra  vs.  Herr,  et  al., 374 

Opening. 

Mcadowcroft  vs.  Smith,  490 

Satisfaction.  —  Striking  off. 

Vanderloo  vs.  Garverich, 21 

JUDGMENT  N.  O.  V. 

Evidence.  —  Inferences. 

Boycr  vs.  Brotherhood  Relief  and  Compensatron 
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Negligence.  —  Evidence.  —  Province  of  court  and  Jury. 
Torr  vs.  Harrisburg  Railways  Co., 362 

JUDGMENT  ON  THE  WHOLE  RECORD. 

Conflict  of  testimony. 

Gower  vs.  Harrisburg, 285 

JURISDICTION. 

Jurisdiction  once  acquired  attaches  permanently. 
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JURY. 

Qualifications  of  juror  in  murder  trial.  —  Requests  for  instruc- 
tion. 

Questions  for.  —  Emancipation  of  minors. 

Momma  vs.  Friedenheit,  et  al., 8 

Questions  for.  —  Contributory  negligence. 

Svetz  vs.  Baughman, 13 

Questions  for.  —  Verdict.  —  Disag^reement. 

Commonwealth  Finanace  Corporation  vs.  Packer, 

M  o]  1QQ 

Questions  for  jury.  —  Negligence.  —  Credibility  of  witnesses. 
Hawthorne  vs.  Harrisburg  Railways  Co., 376 

JUSTICE  OF  THE  PEACE. 

Jurisdiction.  —  Record.  —  Summons.  —  Return.  —  Certiorari. 
Biever  vs.  Troiano, 426 

Jurisdiction.  —  Record.  —  Trespass.  —  Certiorari. 

LANDLORD  AND  TENANT. 

Fixtures.  —  Title  to  machinery.  —  Inquiry  of  tenant  in  pos- 
session. 

Lease.  —  Surrender.  —  Recision.  —  Eviction. 

Jacobs  vs.  Mingle,  et  al., 104 

LACHES. 

Lapse  of  time.  —  Reasonable  diligence.  —  Statute  of  limitations. 
Kinter  vd.  Commonwealth  Trust  Co.,  et  aQ., 26 

Potts,  vs.  Commonwealth  Trust  Co.,  et  al., 67 

Reed  vs.  Commonwealth  Trust  Co.,  et  aU 68 

Hahn  vs.  Commonwealth  Trust  Co.,  et  al., 69 

Reasonable  diligence.  —  Residence. 

Hill  vs.  Commonwealth  Trust  Co., 315 

(and  the  following  six  cases.) 

LEASE. 

Cancellation.  —  Vacation  of  premises.  —  Equity.  —  Jurisdiction. 
Young,  et  al.  vs.  Berman, 474 

LIFE  INSURANCE. 

Brokers.  —  Agents.  —  Agency.  —  Inducement.  —  Delivery  of 
policy. 

Harrisburg  Trust  Co.  vs.  Mutual  Life  Ins.  Co.  of 
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LIQUOR  LAW. 

Lease  of  hotel  property.  —  Intoxicating  liquors.  —  Prohibition. 

Jacobs  vs.  Mingle,  et  aU 104 

Seizure  of  liquor  under  warrant  for  searching  for  firearms. 

MANUFACTURING  CORPORATIONS. 

See  Corporations. 

MASTER  AND  SERVANT. 

Trespass  vi  et  arms  of  servant. 

Billet  vs.  Baudcr,  ._... 443 

MEDICINE  AND  SURGERY. 

Practice  of.  — Chiropracty.  —  License. 

MINORS. 

Emancipation.  —  Revocation   of  emancipation.  —  Demand  for 
wages. 

Mumma  vs.  Freidenheit,  et  al.»  8 

MOTOR  VEHICLES. 

Duty  of  operator,  after  a  collision,  to  stop,  render  assistance  and 
give  his  address. 

Com.  vs.  Ebersole, _...._ 461 

Duty  of  driver.  —  Speed.  —  Negligence.  —  Contributory  negli- 
Gower  vs.  Harrisburg,  285 

Duty  of  driver.  —  Speed.  —  Negligence.  —  Contributory  negli- 
gence. 

Torr  vs.  Harrisburg  Railways  Co., 362 

NEGOTIABLE  INSTRUMENTS. 

Accommodation  maker  or  endorser.  —  Antecedent  indebtedness. 
Schimmel  Electric  Supply  Co.  vs.  Cohen> 145 

NEGLIGENCE. 

Contributory  negligence. 

Svetz  vs.  Baughman,  .„13 

Contributory  negligence.  —  Duty  of  driver  of  automobile. 
tjrower  vs.  narrisDurg,  ..„._. — . — ,„. — ....».„.— ...„.^._.....„„.-......Zou 

Contributory  negligence.  —  Credibility  of  witnesses. 

Hawthorne  vs.  Harrisburg  Rys.  Co., 376 

Duty  of  driver  approaching  a  street  railway.  —  Contributory 
negligence. 

Torr  vs.  Harrisburg  Railways  Co., 862 

Evidence.  —  Allegata  and  probata.  —  Variance. 

Snyder  vs.  Ensmiuger,  16 
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Railway  mail  clerks.    Fellow  servants. 

Chubb  vs.  Director  General  of  Railroads, 220 

Statement.  —  Evidence.  —  Non-suit. 

Sieber  vs.  Russ  Bros.  Ice  Cream  Co., 368 

NEW  TRIAL. 

Evidence.  —  Allegata  and  probata.  —  Variance. 

Improper  remarks  of  counseL 

Com.  vs.  Frederico,  ct  al., 74 

Issues  of  a  cause  are  fixed  by  the  pleadings,  and  the  court  can- 
not go  beyond  the  issues. 

Mumma  vs.  Friedeuheit,  et  al., . . — 8 

NOMINATION  OF  CANDIDATES. 

Petition.  —  Material  error.  —  Jurisdiction.  —  Residence.  —  Filing 
of  petition.  —  Burden  of  proof.  —  Description  of  office. 

Roberts'  Nomination,  379 

Residence. 

Graham's  Nomination,  370 

NON-SUIT. 

Negligence.  —  Statement.  —  Evidence. 

Seiber  vs.  Ross  Bros.  Ice  Cream  Co., 368 

PARENT  AND  CHILD. 

Custody  of  child.  —  Restraint.  —  Habeas  Corpus. 

Custody  of  minor  child.  —  Habeas  Corpus. 

Liability  of  a  parent  to  support  a  child. 

Minors.  —  Wages.  —  Emancipation.  —  Revocation. 

Mumma  vs.  Friedeinheit,  et  al., 8 

PERSONAL  PROPERTY. 

Fixtures.  —  Intention  to  make  personal  proj)erty  part  of  the 
freehold. 

PRACTICE. 

Custody  of  minor  child.  —  Habeas  Corpus. 

Judgments.  —  Opening.  —  Executions. 

Demy  &  Detra  vs.  Herr,  et  al., 374 

Opening  judgment  for  want  of  affidavit  of  defense. 
Mann  Brothers  Co.  vs.  Brinser, 355 
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PRINCIPAL  AND  AGENT. 

Sales  of  real  estate.  —  Confidential  relation. 

Stroap  V8.  Hite, 89 

PROMISSORY  NOTES. 

Negotiable  instruments.  —  Accommodation  maker  or  endorser.  — 
Antecedent  indebtedness. 

Schimmel  Electric  Supply  Co.  vs.  Cohen» 145 

See  Taxation. 

RAILROADS. 

Railway  mail  clerks.  —  Fellow  servants.  —  Suit  against  the 
United  States. 

Chubb  vs.  Director  General  of  Railroads, 220 

REAL  ESTATE. 

Deeds.  —  Habendum  in  trust.  —  Marketable  title. 

Williams  vs.  Shaw, 421 

Fixtures.  —  Machinery.  —  Irremovable  fixtures.  —  Tests.  — 
Purchase  of  land.  —  Inauiry  of  tenant  in  possession. 

v/ranier  vs.  vvaiiy  >....~.»...~^.>....»~..~->i....>...^.~ .,,.>^..»......^...».^«^».».»TtU«f 

REPLEVIN. 

Gifts  inter  vivos.  —  Donatio  causa  mortis. 

Albright,  et  afl.  \8.  Lenhart, 272 

Title.  —  Property.  —  Delivery  of  goods  and  payment  of  price. 

SECRETARIAN  INSTITUTIONS. 

Contract  of  lease  with  a  sectarian  lessor.  —  Appropriations. 

SHERIFF'S  RETURN. 

Ejectment. 

City  Grays  of  Harrisburg  vs.  Lanbenstein,  et  al.,  329 

STATE  HIGHWAY  COMMISSIONER. 

Discretion.  —  Central  or  review  by  courts. 

STATUTES,  CONSTRUCTION. 

Act  of  May  11,  1921.  —  Remedial  part  of  Act.  —  Penal  provision. 
—  Constitutionality. 

Com.  vs.  Mill  Creek  Coal  Co., 497 

Fictitious  Names  Act,  of  June  28,  1917.  —  Fourteenth  Amend- 
ment to  the  Constitution  of  the  U.  S. 

Commonwealth  Finance  Corporation  vs.  Packet, 
et  aU 199 
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Local  statutes,  repeal  of,  by  general  statutes.  —  Act  of  Apr.  12, 
1873,  is  not  repealed  by  Act  of  March  18,  1875. 

TAXES  AND  TAXATION. 

Anthracite  coal.  —  Bituminous  coa). 

Com.  vs.  Mill  Creek  Coal  Co., 497 

Anthracite  coal,  tax  on. 

Com.  Ts.  Phila.  and  Reading  Coal  and  Iron  Co.,  — 508 

Capital  stock.  —  Insolvency  of  corporation. 

Com.  vs.  Birdsboro  Stone  Co.,  . 134 

Capital  Stock.  —  Manufacturing  corporations.  —  Subsidiary  cor- 
poration. 

Com.  vs.  McClintic-Marshall  Construction  Co., 210 

Construction  of  tax  laws.  —  Transfer  inheritance  tax.  —  Shares 
of  stock.  —  Voting  trust  certificate. 

Com.  vs.  Johnston,  404 

Corporations.  —  Loans.  —  Promissory  notes. 

Com.  vs.  J.  B.  Lippincott  Co., 131 

Corporations.  —  Loans.  —  Promissory  notes. 

Com.  vs.  Universal  Sanitary  M'f'g.  Co.,  132 

Corporations.  —  Corporate  indebtedness.  —  Mortgages. 
Coni/  vs.  Megargee  Bros.,  Inc.,  248 

Promissory  notes  of  corporations. 

Com.  VB.  Jacob  Reed's  Sons,  Inc., 117 

Promissory  notes  of  corporations.  —  Loans. 

Com.  vs.  Janesville  Coal  Co.,  128 

Tax  on  grooss  receipts  of  corporations.  —  Interstate  commerce. 
Com.  vs.  Southern  Pipe  Line  Co., 171 

The  Act  of  May  11,  1921,  taxing  coal,  is  constitutional. 
Heisler  vs.  Thomas  Colliery  Co., 75 

TRIAL. 

Requests  for  charge. 

Com.  vs.  Magnelli,  et  al.,  297 

WATER  COMPANIES. 

Eminent  domain.  —  Taking  water  from  stream. 

Hanna  vs.  Lykens  Water  Co., 291 

WORDS  AND  PHRASES. 

Value. 
f  Com.  vs.  Mill  Creek  Coal  Co., 497 

WORKMEN'S  COMPENSATION. 

Evidence  as  td  injury.  —  Course  of  employment. 

Radle  vs.  Susquehanna  Coal  Ca.,  386 

Treaties  with  foreign  countries.  —  Aliens  not  residents  of  the 
United  States.  —  Act  of  June  2,  1915. 

Liberato  vs.  Royer  and  Herr, 192 
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